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qai redevient propri^taire, etc" 



THE LEGAL NEWS. 



« S^8^^ M^^^^ 



Vol. IX JANUARY 2, 1886. No. 1. 
/ 

It will be noticed by the report elsewhere 
that, on special application^ leave to appeal 
from the judgment of the Supreme Court, in 
Sweeney v. Bank of Montreal, has been granted 
by the Judicial Committee of the Privy 
Council This is a very different sort of case 
from that of Montreal City Panenger Railway 
Co. & Parker, referred to in Vol 8, pp. 393, 396. 
An important question of law is presented, 
and, as was remarked (Vol 8, p. 403), the 
judgment of the Supreme Court, which was 
not unanimous, reversed the unanimous 
judgment of the Queen's Bench confirming 
that of the Superior Court. Four judges over- 
ruled seven. Mr. Jeune, ou the part of the 
Bank, appears to have conceded that the 
judgment of the majority of the Supreme 
Court is in accord with the law of England, 
but he contended that the jurisprudence has 
been otherwise in the Province of Quebec. It 
is a Uttle singular that both of the represen- 
tatives of our bar on the Supreme bench sus- 
tained the majority decision. However, it is 
satisfactory to know that the case will bo re- 
examined with care by the Judicial Commit- 
tee, and a ruling of the greatest importance 
obtained upon the law^ of agency and trusts. 



A question of some interest was decided by 
Mr. Justice Brooks at Sherbrooke in Ontario 
Car Co. V. Quebec Central Ry, Co. The learned 
Judge held, as to funds temporarily in the 
bands of an employee, that the employee's 
possession is really the possession of the em- 
ployer, and therefore, the proper mode of seiz- 
ing such money is by ordinary execution, 
and not by garnishment There was another 
point in the case. The employee had deposit- 
ed the money in his own name *' in trust" in 
a bank. Did this disposition of the money 
give him a possession so distinct as to change 
the aspect of the case, and make the employee 
a •* third party," within 612 C.C.P.? The 
Court decided that it did not 



A correspondent has forwarded to us a cir- 
cular received by his firm from a "Co-opera- 
tive Collection Association," having its 
headquarters in Cincinnati, O. The document 
is a curiosity in its way, and shows the length 
to which these trespassers upon the profes- 
sional field are prepared to go. The circular 
states that " the association secures its busi- 
ness by the employment of competent busi- 
ness men, who are constantly soliciting mer- 
chants, manufacturers and dealers, throughovJt the 
United States, for their claims, which are distri- 
buted for collection to various meml^ers of 
the association." Correspondents are asked to 
report failures in their place promptly, nam- 
ing the creditors. " We tlien solicit the business 
from those creditors, and notify our branch 
ofiSces where the failure affects them." One 
attorney is to have the entire business in 
each place, and this honorable position is 
offered him on payment of the annual sum 
of five dollars. The circular states with a 
flourish, that " in business circles throughout 
the country everything is moving wUh new life 
and actimty, and doubtless the scheme dis- 
closed above is {^sample of the new life and 
activity which the ingenious projectors desire 
to infuse into the legal x^rofeaaion. The gen- 
tleman who favored us with a view of this 
document, states that it is a sample of circu- 
lars with which his firm are almost daily 
flooded, though this goes further than most 
of them. Doubtless such schemes are en- 
couraged by the remissness of bar associa- 
tions throughout the country. This is the 
age of " disestablishment," and if no check 
be placed upon such practices, the time may 
come when the bar will be disestablished as 
well as the church, and the profession be 
thrown open to all comers. 



We regret to see an announcement that our 
Western contemporary, the Manitoba Law 
Journal, has discontinued publication. The 
reason given is that the support is inadequate, 
the bar of Manitoba being too small to sus- 
tain a law journal. The reixjrts are to be 
continued by the Law Society. Another 
change in the legal press is that the Criminal 
Law Magaziiu' is to be issued monthly instead 
of every two months. Tlie Law Magazine is 
ably conducted, and we are glad to record 
this evidence of success. 
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Theatre-goers may be interested in a de- 
cision by Judge Bayley, of the Westminster 
County Court, in Vandenberg v. Harris (Dec 
2), that a pit ticket entitles the purchaser to 
admission only, and if there is standing 
room he has no right to complain. 



INSANITY AS A DEFENCE. 
To tb6 Editor of The Lefal Newa : 

The Archbishop of St Boniface has pub- 
lished a lengthy manifesto on the affairs of 
the North- West, in connection with the recent 
rebellion and its consequences. The ereater 
part of the paper is taken up with a oefence 
of Riel and his followers, scarcely obscured 
by the thinnest veil of blame of those who 
took part in the insurrection. Frankly put, 
there is no offence to any one in maintaining 
that the revolt was justified or palliated by 
the wrongs of the Indians and half-breeds ; 
but to weave into the argument, whether by 
innuendo or inflammatory speeches, ques- 
tions of race and religion, is more than a mis- 
fortune. Whether the grievance-mongers will 
be able to induce the representatives of the ^ 
people of Canada to believe ftiat opening the 
North-West to colonization, restraining the 
possession of a nomadic race to extensive re- 
serves, instead of leaving thirty thousand of 
them to retain, as hunting grounds, the quar- 
ter of a continent, putting comfortable clothes 
within their reach instead of picturesque dra^ 
pery of temirnudity, and building a railway, 
destined to be one of the great highways of the 
world, are such wrongs as, according to the 
ideas of civilized men aU over the world, can 
be pleaded, even in extenuation of an insur- 
rection such as that we have seen, is a prob- 
lem which the next session will solve. 

Interesting as it may be to speculate on 
the relative advantages of savage and civilized 
life, it is beyond the scope of this journal. 
There is, however, one passage of the Arch- 
bishop's dissertation which belongs to the 
particular domain of practical law, and with 
it we propose to deaL He says : '' I had too 
many reasons to study the dispositions of my 
unfortunate proUgS, in their minutest details, 
not to see what he was, and what could have 
led him to the deplorable path he followed. 
For many yean^ I am convinoed, beyond the 



possibility of a doubt, that while endowed 
with brilliant qualities of mind and heart, the 
unfortunate leader of the Metis was a pnj to 
what may be termed 'megalomania,' and 
'theomania,' which can alone explain his 
way of acting until the last moment . . . 
The natural consequences of my convictions 
on the sad subj^t were rejected, and the hope 
I had entertained to the end vanished." 

If these words have any meaning, it is to 
convey the idea, that under the view of BieFs 
acts, least favourable to him, he was insane, 
and ought not to have been punished. To the 
materialist the question of moral or intel- 
lectual insanity is not altogether new ; bat 
one is startle to find it professed by a PHnoe 
of the Church. At the present moment the 
error is particularly dangerous. To great 
numben of quick-witted but superficial 
people, who have not the least notion of the 
value of distinctions, a sort of metaphy- 
sical notion of insanity has become a belief 
whose evil influence has mors than once 
been felt in the administration of justice. 
To a considerable portion of the medical 
profession, especially, the doctrine of moral 
insanity is very alluring. They conceive 
that it extends the limits of their art^ and 
perhaps, they hope to substitute for the 
evidence of their experience, their verdict as 
a jury on all questions of insanity. In this 
expectation they will probably be disappoint* 
ed. 

As placed by the Archbishop, the doctrine 
does not appear at first sight in its most 
alarming form. It must, not, however, be fo^ 
gotten that the mind readily becomes recon- 
ciled to error which is iamiliar to the ear, and 
that ^Vesphce horrihU de demirBovanUp as Louis 
Veuillot calls them, have, among the ravings 
of their doubts, a kind of logic They aie 
easily deceived by false premises, but they 
show no lack of discernment in going to the 
remotest conclusions. Now, if it be once 
admitted that there is a moral or intellectual 
insanity, relieving the patient from responsi- 
bility, we cannot reject the sequence that 
crime is a disease, and we are then only so 
many atoms rattling about, impelled by some 
essential eneigy or force, which, although 
totally unproved, seems to have received the 
imprimaiv/r of modem scienoe. 
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The law of oiyilised states has adopted no 
nnoertain rule upon this matter. Like theo- 
logy it reoogniies free-will as the normal con- 
dition. It deals not with sanity in the abstract, 
bat with responsibility. This is a material 
fact to be proved as all otheis, and it has 
to be decided by the tribunal chaiged with 
the case. 

It is not at all likely we shall advance, in 
the smallest degree, toward establishing a 
philosophic delimitaUon of sanity. It is pos- 
sible we may gain empirically fhrther know- 
ledge of the maniteUtions of insanity. For 
instance, it may be established sufficiently 
lor practical purposes, that the temperature of 
the body gives indication of some peculiar 
habit of the body. We may, perhaps, find out 
that fat men, with good circulation, '* sleek- 
headed men, who sleep abed o' nights," are 
more responsible than the kan and hvangry' 
looking Cassios ; but as yet the experiments 
are somewhat inconclusive. 

In the case of Riel, the plea of insanity was 
urged at the trial and disposed of. He was 
held not to be insane, and no fact has since 
been addaoedto give any oolour to the propo- 
sition that he was not responsible for his acts. 

R 



SUPERIOR COURT. 



Shebbbooke [St. Fiunoib], Nov. 30, 1885. 

Brfore Bbooks, J. 

Thb Ontario Cab Co. v. The Quebec Centbal 
Railway Co. & Andbbsen, T. S., and 
Plaimtipp, Contesting. 

Exeaawn^-Saitie^TrH — Moneys in possession 
of emjpioyee^Deposii in hanh^C.CP. 612 
— Third person, 

Hbld :—Thai a derh or employee is not a •* third 
party ^^ wiMn the meaning of Art* 612, 
C. CP., and defendant's moneys in the h4md8 
of kis derh cannot be seized by garMsh- 
ment. The fact that the employee has depos- 
ited such moneys in a bank in his oum 
name **in trust " does not afect the case. 
Feb Cobiam. There is onl>^one point in 
this case: Is a cleik or servant a thiid per- 
son to the extent that a Saisie-Arrit will hold 
good under the circumstances disclosed by 
the evidence? 



The plaintiff took a SaisierArrit in the 
handb of Andersen, who declared that he 
had, as clerk or employee, or assistant 
cashier of defendants, a certain sum of 
money ($867.25) which, for purposes of sale- 
keeping, he placed in the Eastern Townships 
Bank in his own name in trust, not knowing 
what else to do with it, as he had been in- 
structed by defendants' manager, who was 
absent, not to deposit anything in their 
name. The Saisie-ArrU was served, the gar- 
nishee declared that peisonally he owed 
nothing, and the plaintifiGs contested, claim- 
ing in addition to the $867.25 the laiger sum 
of $10,000 which, as they said, had passed 
through Andersen's hands between the ser- 
vice and return of the Saisie-ArriL C. C. P., 
553 and 612 were cited. Is Andersen a third 
party within the meaning of Art 6127 Is 
the clerk's or servant's possession his own, 
distinct from his master's? Thp Tiers-Saisi 
has complicated the matter by the deposit in 
bank, but the question to be decided is, were 
the defendant and the Tiers-Saisi in law one 
and the same person, so as to make the 
TScrs-Saisi^s possession the defendants', or 
was the TiersSaisi a third peiBon quoad 
defendants? 

At the argument I was inclined to think 
that the Tiers-Saisi had casumed possession 
by the disposition he made of the money, for 
the principle that you cannot arrest money 
merely passing through the hands of an em- 
ployee was virtually admitted by the giving 
up of the pretension that plaintiflb could hold 
the $10,000. 

I think some light is thrown on this (faeB- 
tion by our own Code, Art 619. The Tiers- 
Saisi was not indebted. He was bound to de- 
clare by what title he held movables (in this 
case monies). He held them as servant of 
defendants. See also Pothier, Proc. Civ. (edi- 
tion 1861), p. 231. See also Roger, Traits de la 
Saisie-Arr^t (1860), p. 13. Sees. 16, 17, 18 and 
19, who says :— " II rdsulte de cette rdgle que, 
**. si I'individu, d^tenteur des objets d'un d&- 
" blteur, n'est pas un veritable tiers par rap- 
'' port k celui-ci, on pourra les appr6hender 
'^ par voie de saisie-ex6cution ; mais que, si 
** c'est un tiers il faudra prendre la voie de 
" saisie-arrdt 

'' Mais comment recomudtre si le d^tezv- 
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" teur des effete d*un d^biteur est une tierce 
" personne ? • 

" Ce ne peut ^tre qu'anx rapports existant 
^ entre eux. Lorsque ces rapports sont de telle 
" nature qu'on doive les consid^rer Tun et 
" I'autre comme un seul et m^me individu, 
." le d^tenteur ne saurait alors dtie un tiers. 

** Ainsi les sommes appartenant & un n^go- 
" ciant se trouvent souvent gard^es par un 
" caissier. Elles ne sont pas pour cela en 
" mains tierces^ mais bien entre les mains du 
"" n^oclant m^me. Le caissier n'est pas un 
" tiers d^biteur, mais un pr^pos^ qui d^tient 
" pour le maitre. Une caisse n'est pas moins 
" sous la main du patron que sous celle du 
" caissier. II serait absurde qu'on la saistt 
" arr^tdt On devra prendre la voie de saisie- 
" execution. Cest done avec raison quMl a 6t^ 
** jug6 que le cr^ancier d*un soci^t^ ou d'une 
** compagnie ne peut pratiquer une saisie- 
" arr^t entre les mains de son caissier. 

"De m^me encore, le pr^pos^ d*une per- 
" Sonne peut avoir ^t^^ plac^ dans une maison 
" non-habit^, mais lou^, par le pr^posant 
" ou pour compte de celui-ci. Les sommes 
" que ce pr^pos^ d^tiendra ne seront pas en 
" mains tierces, quoiqu'il ne soit pas sous le 
" m^me toit que le pr^posant; on devra les 
" appr^hender par voie de saisie-ex^cution. 
" Ainsi, un d^biteur a pris d, loyer divers ap- 
** partements ou magasins et dans diverses 
" villes, tant pour y placer que pour y vendre 
" de nombreuses marchandises, qui ne pou- 
" vaient ^tre contenues dans ceux qu'il ha- 
" bite. II en a confix la garde k un portier, k 
" un commis ou 4 un domestique. II n'occu- 
*' pera pas lui-m^me un seul des lieux lou^s. 
" Ses • cr^anciers y pratiqueraient valable- 
" ment sur lui des saisies-ex^cutions, parce- 
" que, si les objets saisis sont hors de son 
* " domicile, ils n'en sont pas moins en sa 
"possession legale." 

I cannot arrive at any other conclusion 
than that the possession of the Tierg-Saisi 
was the possession of the defendants, and 
that he is not a third person or third party 
within the meaning of the law. Tliis money 
might have been arrested in the hands of the 
£ank on proof of ownership. 

Contestation dismissed with costs. 

/tw, Broun & French for plaintiff contesting. 

Laurrence & Morris for defendant and Tiers^ 
Saiti. 



SUPERIOR COURT. 

St. Francib, Deo. 19, 1885. 
Before Bbooks, J. 
PiCHHR V. Talbot. 
Procedure— Return of writ of saine-arrH htfm 
jtidgment^Disregard of order of CovrL 
Held :— Where a writ of seizure before judgment, 
notwithstanding an order granted by the 
Court on application of defendant for Ot 
immediate return, was returned only on ihe 
original return day, and the defendant hod 
not made any further applicaHon vq) to M 
time, that the Court iviU not then reject Ou 
writ affiled too laie. 
A seizure before judgment, issued on the 
26th November, 1885, and returnable on the 
15th of December, was served on the 28th of 
November. 

A motion was made by defendant for the 
immediate return of the writ, and granted on 
the 4th of December. 

Notwithstanding the order, the writ ws5 
returned only on the 15th December. 

On the 18th, a motion was made by defend- 
ant to reject the writ as filed too late and in 
contempt of Court 

Panneton, for defendant, contended that the 
return day of the writ was changed by order 
of Court from the 15th to the 4th of Decem- 
ber,— that a couple of days' delay after 
the 4th would not have been objected to if 
needed to obtain the writ from the bailiff: 
that plaintiff's attorneys were present in 
Court when the order was given ; that the 
return day mentioned in the writ was no 
more the return day of the same ; that plain- 
tiff had no more right to return the writ 
on the 15th, than he would have to return it 
ten days or a month afterwards ; further, that 
it was a contempt of Court. 

BSlmigeTy for plaintiff, stated that he had 
good reasons for not returning the writ, the 
bailiff having delayed some days before 
giving the writ, and the parties having had 
pourparlers about a settlement, and no order 
was served on plaintiff's attorneys to return 
the sama « 

Pbr Curiam. If I had power to grant the 
motion I would certainly do it, as no valid 
reasons are given for the delay ; but the defen- 
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dant should have moved before the return of 
the writ Kow that it is filed, though too late, 
I have no power to reject it 

Motion rejected without costs. 

BQarufer <fe Qenat for Plaintiff. 

Parmetan de Mvdvena for Defendant 

CX)UB DE CIRCUIT. 

JoLiEnms, 14 d^cembre 1885. 
Coram Cimon, J. 
Landrt v. La Compagnib db cHK&rrN de feb 

DU NORD. 

Oompagnie de chemin de fer^Gdtwre, 

Jvot: — lo. Que hut eompagnies de chemins de 

fer 9oni tenues de /aire et entretenir d leurs 

frms des ddtwres de chaque c6U du cJiemin 

defer, de la mime havieur et force que left 

d6h»re* de divinon ordinaires, d dSfaiU de 

qfuoi eUf9 9ont retponmUes des dommagts 

cawdg par leurs trains ou locomotires avx 

anima'ux sur leurs chemins de fer. 

2o. Qu'une dSture composSe seviemeni de qtjuxlre 

fits de fer bardS, et n*ayant en tout que 3} 

pieds de hauteur, avec des piquets distants 

Vun de Vautre de 12 d 14 pieds, eM insuffir 

sante. 

CiXQK, J. Le 19 juin dernier, la d^ende- 

resse^tait propri^taire et en possession du 

chemin de fer de Joliette & St F^Iix de Valois 

et I'exploitait Le demandeur r^lame d*el]e 

la somme de $99.99, qui aurait, par led^faut 

de la cl6ture de ce chemin de fer, pass^ Bur 

cette voie ferrte, oil il aurait ^t^ tu^ par une 

des locomotives de la'd^fenderesse. Celle-ci, 

par divers statuts de Quebec, se trouvait sou- 

mises aux dispositions de la section 16 du 

chap. 43 des statuts de Quebec 43 <{:44 Vict, 

qui se Ut comme suit : " Dans le cours des 

" six mois qui smvront la prise de terrain 

" pour I'asage du ciiemin de fer, la Compagnie 

" devra, si elle en est requise par les propria 

" taires des terruns avoisinantSj/otre/otre et 

** entretenir d ses frais, des cldtures de chaque 

** cdti du chemin defer, de la mhne hauteur et 

** force que les ddtures 'de division ordinaires, 

" Jasqu'd ce que ces clotures aient 6t^ poshes, 

** la Compaqnie sera retponmhle de tous les dom^ 

** mages qui pourront Stre causis par ses trains 

" ou locomotives, aux bestiaux, chevaux, et autres 

" animaux sur le chemin de fer. Apr^ que 



** ces cl6tures ^uront ^t6 poshes, et tant qu'eUes 
** seront tenues en ban ordre, la compagnie ne 
" sera pas responsable de semblables dom- 
" mages, H moins qu'ils ne soient causes par 
" quelque n^ligence ou de propos d^lib^r^." 

Orle demandeur est propri^taire d'un ter- 
rain traverse par ce chemin de fer de la d^ 
fenderesse, et celle-ci, en consequence, ^tait 
tenu d'avoir 1&, de chaque c6te de son chemin, 
une ddture de la mime hauteur et force que lee 
cldtures de division ordinaires, et de Pentretenir 
en ban ordre ; & d^faut de quoi elle est respon- 
sable du dommage caus6 au demandeur par 
la perte de son cheval. D n'a pas ^t^ ques- 
tion que le propri^taire avoisinant n'a pas 
requis oette cl6ture. Au contraire, il y a 1&, 
depuis longtemps, une cl6ture de chaque c6t6 
du chemin de fer, et la d^fenderesse dit 
qu'elle est suffisante et en conformity avec la 
loi^ Cette cl6ture est en fil de fer bard^ ; les 
piquets sent k une distance de 12 k 14 pieds 
Tun de Tautre ; elle ne se compose que de 
quatre ills de fer doubles distant de 9 pouces 
Pun de 1' autre, et n*a, en tout, que 3 pieds et 
9 pouces de hauteur. II n'y avait aucune 
planche ou autre chose sur le haut de la 
cloture ou ailleurs. Le demandeur avait le 
19 juin au matin, mis son cheval dans son 
clos avoisinant le chemin de fer. Quelques 
instants apr^, le train No. 7 de la d^ende- 
resse, tir6 par I'engin No. 8, passa t cet endroit, 
et, comme il approchait une traverse, Ting^- 
nieur, comme la loi I'y obligeait, siffla, Cela 
parut effrayer le cheval qui ^tait k courir d 
Tautre extr^mit^ du clos ; et longeant toute 
la cloture s^parant le clos du chemin muni- 
cipal, il s'en est venu, dans sa course, k la 
cloture du chemin de fer, od il s'est d'abord 
arrets une seconde ou deux, puis il fit un 
saut vers le milieu d'une des pag6es de la 
cloture de la d^fenderesse, et ,il s'est trouv^ 
le ventre sur la cloture, et le fil de fer sup6- 
rieur a 6t4 alors cass^ ; et, par un second 
bond, le cheval s'est trouv^ compldtement 
sur la voie de la d^fenderesse, et est venu 
sur la locomotive qui Ta tu^. Le cheval 
n'^taitpas sauteur, car les t^oins s'accor- 
dent tous t dire qu'il tenait bien H toutes les 
clotures ordinaires. II est vrai que le cheval 
^\A\X,peureux, mais cela n'a rien d faire ici. 

Toute la question est oelle de savoir si la 
cloture du chemin de fer en ^tait une de 
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mime havlewr et force qve lee ddtures de divigian 
ordirudres, Ces demidres sont en perches et 
pleines, et ont quatre pieds de hauteur. On 
Yoit de suite que la cl6ture de la d^endeiesse 
n'^tait pas une cl6ture de division ordinaire. 
II est vrai que les chemins de fer font g6n4- 
ralement leurs clotures ainsi en fils de fer, 
ce & quoi la loi ne s'oppose pas, pourvu quUls 
les confectionnent de manidre qu'elles aient 
la m/hne hauteur et force que lee ddturee de divi' 
sion ordinairea. H est done certain que la 
cloture de la d^enderesse n'avait pas oette 
hauteur, qui estde quatre pieds. Les t^moins 
du demandeur affirment que oette cloture 
n'^tait ni assez haute, ni assez forte pour 
tenir les animaux, et que de fait elle ne les 
tientpas, et qu'elle ne serait certainement 
pas suffisante entre cultivateurs voisin& La 
cloture de la d^enderesse est plus basse que 
oelle qui s^pare le clos du demandeur du 
chemin municipal» oelle-ci 4tant une cl6ture 
de division ordinaire. Les t^moins ajoutent 
que le cheval n'aurait pu saut6 oelle-ci, tan- 
dis qu'il a pu sauter celle du chemin de fer. 
On a dit que les t^oins du demandeur sont 
des cultivateurs int^ress^, vu que leurs tep-" 
rains sont ^galement traverse par oe chemin 
de fer. Mais cet int^r^t ne les discrgdite 
pas ; au contraire, cela les a mis en position 
de mieux observer la cloture de la d^ende- 
resse et de I'appr^cier & sa juste valeur : voil& 
tout La d^enderesse a fait entendre deux 
ou trois des employ^ du chemin de fer, qui 
ont dit que la cl6ture est bonne et suffisante, 
et qu'elle est semblable & toutee les clotures 
g^n^ralement des chemins de fer. Mais il 
n'ont pas contredit la hauteur donn^ par la 
demande, et n*ont en aucune fa^on contredit 
Bur les autres points la preuve de la deman- 
de. II est tout & fait Evident que la cloture 
en fils de fer, de la d^enderesse, teUe qu'elle 
est d^crite ci-dessus, n'est pas une cl6ture 
Bolide, ayant la force des clotures pleines en 
perches ordinaires qui forment une barridie 
forte et en imposent aux animaux. Si les com- 
pagnies de chemins de fer veulent faire leurs 
clotures en fils de fer, qu'elles les fassent de 
manidre qu'elles soient T^uivalant en hau- 
teur et en force des clotures en perches pleines 
ordinaires. 

Je suis d'avis que si la ddfenderesse eiit eu 
d cet endroit une ddture de la hauteur et 



force de oeUe s^parant le doe du chemin 
municipal, qui 6tait une cl6tuie de diviBioo 
ordinaire, elle aurait prot^ le cheval dn 
demandeur qui ne Vaurait pas saut^. CeU 
est teUement Evident et le cheval 6tait si pea 
s&uteur, qn'il a en une grande difficulty i 
sauter la dAture en fil de fer. n est d'abord 
rest^ sur la d6ture ; puis le fil de fer d*en 
haut a cass^ et la d6ture n'avait plus que 2^ 
pieds de haut, ce qui a ensuite&dlit^ le pas- 
sage du chevaL 

Ces grandee compagnies de chemin de fer 
rendent, sans doute, de grands services, et 
eUes ont droit i toute la protection voolae. 
Mais il ne faut pas onblier que c'est Taigent 
de TEtat qui a construit oes chemins de fisr, 
et, en definitive, c'est le public qui a pay^ 
pour se donner les avantagea qa'il en retire- 
Le public a droit d'^re rigoureux vit4-via 
ces compagnies qui exploitent ces dtemias, 
et d'exiger qu'elles se conforment it toutes les 
prescriptions de la loi pour sa protection. U 
demandeur a piouv6 qu'il avait droit de sa 
plaindre de la cl6ture de la d^nderesae et 
qu'il avait droit i un jugement tel qu'ii fe 
demande. 

Chariand <Sc TeBier, avocate du demandeur. 

Arthur Olivier , avocat de la d^fendereoe. 

JUDiaAL COMMITTEE OF THE 
PRIVY COUNCIL. 

London, Dec. 12, 1885. 
Before Lord Monkswbll, Lord HoaHOCss, 
Sir Barnes Pbaoook, Sir R. Couch. 

The Bank of Montrbal^ (deft.) v. Swebkbt, 

(plffi) 

Appeal from the Supreme Court of Camada- 

An application was made for leave to appeal 
from the judgment of the Supreme Court of 
Canada. (See 8 Leg. News, pp. 401,403.) 

Mr. Jeuine^ in applying for spedal leave 
to appeal, said the case was one of cod- 
sidemble difficulty. The questions of law 
involved were of great importance, and ce^ 
tainly it was not very easy to form a strong 
opinion upon the decision as given by the 
court bdow. The case, substantially, was 
this: Miss Sweeney, the present respond- 
ent, brought an action against the Bank of 
Montreal in respect of certain shares in a 
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joint stock company (the Montreal Boiling 
Hills con^pany) pledged to the Bank of 
Montreal by one Bose. Miis Sweeney al- 
lowed certain shares to be placed in the name 
of Bose in the books of the joint stock com- 
pany » and they had the words 'Mn trust" at- 
tached to them, and the certificate was given 
to Bose of these shares which bore on the face 
of it '' Jamea Bose, in trost." Bose pledged 
these shares to the Bank of Montreal, and 
MiBS Sweeney claimed them as being her 
property. It did not appear condusively 
that the bank knew anything of the trans- 
actions between Bose and Miss Sweeney, 
except what appeared on the face of the docu- 
ment itself, ''James Bose, in trust" 

Lord Monkswbll — Bose sold these shares 
to the Bank? 

Mr. Jewne — Deposited them as security. 

Lord MoNKSWBLL^But they had been en- 
tered in his name " in trust " before that, and 
the words, " in trust" stood 7 

Mr. JewM — Yes. 

Sir B. Gouch— Then he pledged those cer- 
tificates to the Bank of Montreal? 

Mr. •/eim«— Yes. On the third of June, Bose 
transferred them to Buchanan (the manager 
of the Bank of Montreal) in trust, but he did 
not state anything as to the nature of the 
trust Buchanan had no knowledge that Bose 
held the shares in trust for Miss Sweeney or 
any particular person. The transfeis were 
given as collateral security for advances by 
the bank to Bose personally. Bose was 
largely indebted to the bank, and Miss 
Sweenay was unaware of the transfer to Bu- 
chanan until she was informed in January, 
1880. The Court of first instance held that 
Miss Sweeney was not entitled to recover, 
and when the case came before the Court of 
Appeal oi the produce of Quebec, all the 
judges held that under French law the re- 
spondent was not entitled to recover. On the 
other hand, the minority of the judges of the 
Supreme Court held that the respondent was 
entitled to recover. The point he wished to 
put before their Lordships was that the de- 
cisions given in favor of the respondent were 
really based on the English law as to trusts, 
and that the French law was immaterial to it 
He admitted that it was difficult for an Eng- 
lish lawyer to take a different view, but 



what he submitted was that the judgments 
given by the French Courts and a very 
elaborate judgment given in the Supreme 
Court, show that there is considerable ground 
for saying, indeed the authorities referred to 
by the learned judges were conclusive that, 
according to French law the whole position 
of things was different French law did not 
recognize trusts in our sense of the word at 
all ; nor did it correspond to the doctrine of 
notice; they looked at the matter from quite 
a different point of view, and they thought 
that the respondent should not suffer. Ac- 
cording to French decisions, the doctrine of 
trusts ought not to be brought in, and the 
bank were entitled to hold the shares. 

Sir B. CoucH.~Shall we have to decide it 
on the French code ? 

Mr, J«m€.— Not so much on the code as 
upon principle. I agree that upon English 
law a person seeing shares ** in trust " would 
be put upon notice, but that is not so accord- 
ing to the French law at alL There is one fact 
which shows that there is very strong jmiTia 
fade ground for thinking so, and also as show- 
ing the importance of this case, viz., that this 
bank was constantly in the habit of taking 
deposits of this kind from persons who held 
shares of this sort in trust, and that they 
never thought of inquiring and never felt 
bound to say what the trust was. K this 
judgment were right then it upsets the ordin- 
ary opinion of commercial people on this 
subject The learned counsel having reviewed 
dome of the judgments of the court below. 

Lord Monkswbll delivered the judgment 
of ithe Court He said in this case there was 
a question of great interest and importance, 
via. ; whether the English or the French law 
should prevail As this was a matter of gen- 
eral public interest we think that the case 
should be heard. 

Judgment accordingly. 



RECENT U. S. DECISIONS, 
Cbt^xm Tickets aver Several Linea—IAabUUy 
of Companies— IS^^'^ of Passenger,— Damr 
a^«8.— Through tickets in the form of coup- 
ons, sold to a passenger by one railroad com- 
pany, entitling him to pass over successive 
connecting lines of road, in the absence of 
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an express agreement, create no contract 
with the company selling the same, to carry 
him beyond the line of its own road, but 
they are distinct tickets for each road, sold 
by the first company as agent for the others 
so far as the passenger is concerned. Where 
a coupon ticket has been sold, calling for 
for passage over several distinct lines of rail- 
road, the rights of the passenger, and the 
duty and responsibility of the several com- 
panies over whose roads the passenger Is en- 
titled to a passage, are the same as if he had 
purchased a ticket at the office of each com- 
pany constituting the through line. Where 
a conductor of a railway company, acting 
under instructions from his superior, refuses 
to accept a ticket issued by another com- 
pany, as agent of the former, and demands 
full fare, the passenger, if his ticket was is- 
sued by authority, may pay the fare agfcin. 
recover of the company requiring payment 
the sum paid, as for a breach of contract, or 
he may refuse to pay, and leave the train 
when so ordered by the conductor, and sue 
and recover of the company all damages sus- 
tained in consequence of his expulsion from 
tlie train ; but if he refuses to leave, he can- 
not recover for the fon^e used by the conduc- 
tor in putting him off, when no more force is 
used than necessary, and the expulsion is not 
wanton or wilful. — Peniuiylmnui R. R. Co. v. 
ConneU, 112 111. 

Eminent Domain — Telepfione Pole — Injunc- 
tion, — The state and municipal authorities 
may, in the exercise of the rights of eminent 
domain, authorize the placing of telephone 
poles along a street, and abutting o>vner8 
have no just cause for complaint unless some 
injury is inflicted upon them not common to 
all other persons. Supreme Court of Louis- 
iana. — Invin V. Great Southern Ttkplione Co. 



ORIGIN OF TRIAL BY JURY. 

1. Phillips and Probst maintain that it 
originated among the Welsh, from whom it 
was borrowed by the Anglo-Saxons. 

2. Coke, Van Maurer, Philli|)S, Selden, 
Spelman and Turner regard it as having been 
original with the Anglo-Saxons. 

3. Bacon, Blackstone, Montesquieu, Nichol- 
son and Savigny hold that it was imported 
from primitive Germany. 



4. Konrad Maurer thinks it is of North 
German origin. 

5. Warmius and Wanaae agree that it vab 
derived from the Norsemen, thioogh the 
Danes. 

6. Hicks and Reese think it came from the 
Noisemen, through the Norman oonqnebt 

7. Daniels says the Normans foond it 
existing in France, and adopted it 

8. Mohl thinks it derived &om the usages 
of the' Canon law. 

9. Meyer thinks it came from Asia by vay 
of the Crusades. 

10. Maciejowski says it was derived from 
the Slavonic neighbors of the Angles and 
Saxons. 

11. Brunner, Palgrave and Stubbs derive it 
from the Theodosian Code, throagh the Frank 
Capitularies. 

12. Hume says that it is derived from the 
decennary judiciary, and is " an institution 
admirable in itself, and the best calcalated 
for the preservation of liberty and the 
administration of justice, that was ever 
devised by the wit of man." — Iri$h Law Timi> 



INSOLVENT NOTICES, ^TC. 

Quebec Official GaztUe, Dec. 35. 

Judicial AbandonmentB. 

Thoinas Alexander Armstrong, of Bryson, Diat t^ 

OttHWH, Dec. 23. 

Courteau Frt^rea, cigar manafacturers. Mootrefti. 
Doc. 17. 
Michael Hayes, Sheonboro, Dist of Ottawa, Dec. 21 
Geurge Veuuer, Montreal , Dec 16. 

Curaton Appointed. 

Joseph T. Denifl.— L. P. Bnineaa, Montreal, cantor. 
Dec. Z3. 

Euscbe Martel.— Kent Jt Turootte, Montreal, joint 
curator. Dec. 18. 

Dame Rachel Rogers, manufacturer, Montreal— M. 
E. Bernicr, St. Hyacinthe. curator, OeL 2B. Xottct' 
dated Deo. 22. 

A. Tenny. general merobantv Snuth Stukely.— Jo"° 
McD. Uains, Montreal, curator. Dec 18. 

Final Dividend. 
Charles D<^8y. Three Rivers. A. Turootte, Mootretl. 
curator. Open to objection till Jan. 11. 

Sale in InmAveney. 
J. Bte. Pharand dit Maroellin.~At ohareb door 
Saint Clet. Co. Soulanges. Jan. 12. 



A famous Scotch counsel named Hay. who became a 
judge, with the title of Lord Newton, was as remark- 
able for his devotion to the pleasure of his table aa for 
his great legal abilities. It was of him that the famous 
.story is told of a client, calling on him one day at four 
o'clock, and being surprised to find him at dinner, the 
visitorsaid he understood five to be Mr. Hay's disncr 
hour. " Oh, but, sir," said the man^Bervant, '' it is his 
yesterday's dinner. "—/rM Laxo Timet* 
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Appeals on matters of fact have been dis- 
couraged more than ever of late, both in 
Review ^nd in Appeal. The superior tribunal 
is of counie bound, under our system, to ex- 
amine tiie evidence, but the principle has been 
freipently laid down, that where it is a mere 
question of appreciation of damage, the ap- 
[Kjllate court will not disturb the judgment 
fi)r the sake of adding or taking away a few 
dollars fix>m the award of the court below ; 
and where the evidence is contradictory or 
evenly balanced, the opinion of the lower 
court will prevail, unless manifestly erron- 
eous. So far has this principle been carried 
that in the case of Papineaud: Iliftrr, decided 
by the Court of Appeal, Dec. 30, the Court, 
while reducing the award of damages from 
$100 to $20, condemned the appellant to all 
the costs. In another case, Lafricain v. Lfgris, 
the Court of Review refused to touch a judg- 
ment on a matter of fact, on the ground that 
it was not manifestly erroneous ; and refer- 
ence was made to the ruling of the Courts m 
Louisiana. It is useless to encumber the 
regular series of reports with such cases, but 
as these appeals are constantly coming up, 
we have reported Lafricain v. Legris in the 
present issue, for the information of the bar. 



The Franchise Acts in England have given 
rise to a multitude of difficulties, and numer- 
ous appeals are being made from the rulings 
of the revising barristers. If our Canadian 
Act proves to be equally fruitful of perplexi- 
ties, the revising officers will soon have their 
hands full The London Law JoumcU, refer- 
ring to these difficulties, has the following :— 
"The ingenious writer of the epilogue to the 
Westminster Play, detailing the woes of a 
revising barrister, thus hits off the claimants 
of the service franchise : — 

Ambit idem servas, pincerna, ooqniuaue, popiDSB 
Tonstrinneqae paer, Martis et acre genus. 

^*TtM», as expressing the servant wh6 does 
not, like the famvluBy live in the master's 
house, may well be allowed the vote. Chremes 



£U3 revising barrister, would also allow his 
vote to the Martis acre genuft^ according to 
Lord Coleridge's decision. The puer popinse, 
or Spiers & Pond's waiter, \vould be denied 
the vote, although probably the tonstrinie puer , 
or young man at Tniefitt's, would obtain it 
The pincerna is expressly dealt with in the 
examples in the schedule to the Act, and the 
co^us by implication. We miss a latinisation 
of Shoolbred's and Maple's young men, the 
main inheritors of the service franchise, but 
more than might be thought possible hasljeen 
done to make classic the Labi/rtnthiacx leges 
of the Franchise Acts." 



Mr. Travis who, in his Treatise on Consti- 
tutional Powers, so forcibly depicted the chao- 
tic condition of the judicial mind in Canada 
and England, (7 Leg. News, 234), lias it seems, 
been made a stipendiary magistrate in the 
North- West ; at least, we assume that it must 
be the same individual, for surely this Dom- 
inion does not contain within its borders two 
legal gentlemen named alike and possessing 
such markedly similar characteristics. As 
might have been anticipated, something like 
a blizzard has attended the entrance of this 
vivacious critic on his new sphere of duty. 
A writer who characterized the views of the 
Judicial Committee as " excessively ridicul- 
ous," and their " actual, stupid, stohd, igno- 
rance of the matter they are examining" as 
"positively painful," is just the person to 
suppress most peremptorily any criticism 
upon his own decisions. So we are not sur- 
prised to see that he has already got an editor 
lodged in gaol for presuming to criticize the 
judgments rendered at Calgary by tlie new 
dispenser of justice, and he has also pro- 
nounced some sharp sentences upon the 
Mayor and other functionaries. 



The origin of the trouble, according to the 
information received by the Gazette^ appears 
to have been the sentences pronounced by 
the magistrate upon a couple of offenders 
brought before him. One of these was an 
alderman of the town, who was accused of 
assaulting one of the mounted police, who, in 
plain clothes, entered his premises to search 
for liquor supposed to be concealed there in 
violation ot the law. He was sentenced to im- 
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prLsonment for six months. The other was a 
settler, who had got into a street brawl, and 
was brought up for an assault with intent to 
do grievous bodily harm,and was sentenced to 
three years in the penitentiary. These severe 
septences excited much feeling in the com- 
munity and were the subject of adverse criti- 
cism in one of the local papers, the Calgary 
Herald f edited by Mr. Cayley, a son of tho 
Hon. Wm. Cayley, of Toronto. Tlie editor 
was summoned by the stipendiary magistrate 
for contempt, and the result was the penalty, 
a statement of which has been telegraphed 
to the press. The statement thus communi- 
cated is that Mr. Travis was quite convinced 
that Mr. Cayley waa himself disposed to be 
conciliatory, but that he had been urged on 
by ill-advised and wicked men, and that ^* in 
order that these men should bear the penalty 
instead of Mr. Cayley, he imposed a sentence 
of $400 fine, $100 counsePs fee to the Crown 
prosecutor and costs, to be paid by Monday 
next, failing which, Mr. Cayley would be sen- 
tenced to three months* imprisonment and 
$200 fine, and if the fines were not paid at the 
expiration of three months that the prisoner 
remain in gaol until the fines are paid.'' 



The vicarious system of punishment in- 
troduced by Mr. Travis reminds us of the 
unlucky youth mentioned in GU Bla$y who 
was whipped whenever his noble playfellow 
deserved chastisement The fines intended 
for the punishment of those " ill-advised and 
wicked men" not being paid, Mr. Cayley 
languishes in gaol to atone for their per^ 
verseness. Apart from the other aspects of 
this most extraordinary case, a summary 
proceeding for contempt by a magistrate 
against the writer of a newspaper article 
criticizing his decisions is of very doubtful 
, legality. See 8 L^al News, p. 72, which 
shows that in England judges do not assume 
any such power. 

APPEAL REQISTER-^MONTREAL. 

Dec. 30, 1885. 
McDougaU dc Demers, — Re-hearing ordered. 
Gilman & CamphdL — Judgment reversed. 
Steams <t i2oM.— Judgment confirmed. 
Northwood i& J?orroMwian.— Judgment con- 
firmed. 



Papimau d: Taftfr.— Judgment refiormed 
Condemnation reduced to $20 ; appellant cgd- 
demned to all the costs. Tessier, J., disseov 
ing. 

Corporation of Hereford dc (rtiay.— Judg- 
ment confirmed. 

Eiistem Tov:mhipfi Bank dc PaqueUe.-^ud^' 
ment confirmed. 

Dorion d: Crouiey^ — Judgment confirmed. 

Ross el rir d: Ross. — Heard on motion to 
dismiss appeal. C. A. V. 

Normor dc Parker, — Motion for leave to 
appeal. C. A. V. 

Trwieau d* La Sociiti de Construction Metro- 
politaine.— Motion to dismiss appeal ; granted 
by consent 

Kid'ffer dt Whitehead, — Respondent files a 
retraxit 

Canadian Pacific Railway Co. dc Barry,— 
Motion for leave to appeal from interlocntoiy 
judgment C. A. V. 

The Court adjourned to January 15, 1886. 



COURT OF REVIEW. 

MONTRBAL, Oct 31, 1885. 
Before Sioottb, Torrance, Loranobr, JJ. 
Trebat dit UAfricain v. Lbgbis. 
Appeal on question of fact— Judgment of Court 
beUnv will not be disturbed vmless manife^n 
erroneous. 

The action was under the Lessor and 
Lessee Act, to recover rent of premises from 
25th July to 1st November, namely $112.50, 
at the rate of §37.50 per month. Judgment 
went for this amount, less $50 proved to have 
been due by plain tifl". Costa were given in 
favor of plaintiff* for the action as brought, 
except the costs of enquitef as to which each 
party bore his own. The witnesses were 
heard in open court. 

R. Prifontaine for plaintiff. 

G A. Oeoffrion, Q.C., for defendant 

Torrance, J. The grievance of the defend- 
ant is that the action was not dismissed for 
want of proof, in place of a condemnation for 
$62.50 besides cost^. It is fair here to say 
that the same judgment disposed of a prior 
action brought by plaintiff against defend- 
ant to recover $1,627.50. The cases were 
united and tried together, and the first case 
was decided in favor of defendant, except as 
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to the enqu&tey costs of which were divided by 
defendant, as in the second case, being con- 
demned to pay his own costs of enqu6te, I 
have already said that the witnesses were 
heard in open court before the same jndge, 
the first witness being heard on the 13th of 
November, 1883, and the last on the 9tli of 
April, 1884. 

The defendant, gainiiiginthe first suit, and 
having the demand reduced from $112^0 to 
$62^0, complains that the Court made an er- 
ror in estimating the value of the occupation 
at $37.50 in place of $10, or $5, or nothing. 
The evidence written extends over 200 folio 
pages, and the twenty-two witnesses were 
before the judge, who had the advantage of 
seeing them, which we have not had. I can- 
not say that the judgment is wrong. The 
jndge may have judged from the manner 
and expressions and appearance of the wit- 
neases, of which we can have no record, no 
photograph, in this Court of Appeal. I dare 
not take the responsibility of touching this 
judgment. Here is what is said in Louisiana 
in similar cases, 2 Martin's Reports, N.S. [55] : 
" Judgments of inferior courts, on matters of 
fact, always prevail in this court, unless mani- 
festly erroneous." Idem [50] : ** Under these 
circumstances we are unwilling to deviate 
from a rule as firmly established as any 
other in this tribunal, namely, that the judg- 
ment of the Court below, on matters of fact, 
always prevails here, unless manifestly erro- 
neous." 

Judgment confirmed, Sicotte, J., diwt. 

Frifontaine <fc Lafaniaine for the plaintitf. 

Geajfriofif Lafteur, Rinfrei & Dorian for the 
defendant * 



OOUR SUP^RIEURE. 

Montreal, 16 nov. 1885- 
C&ram Mathieu, J. 
W1NTB1.DR V. Davidson. 
SubstUution de Procureur—Frais, 
JuGfe : — Que snr une demande de substitu- 
tion de procureurs, la partie requ^rant la 
substitution n'est tenue, en vertu de Particle 
206 C. P. C, & I'^ard de 6es avocats qui eux 
memos en avaient remplac^ d'autres durant 
Pinstruction de la cause, qu'au paiement des 
d^bouza^ et honoraiies par eux gagn^ de- 



puis la date ot ils out commence k occuper 
dans la cause, et qu'ils n* ont pas le droit de 
r^lamer en outre le m^moire de frais diX a 
ieurs pr^d^cesseurs malgr6 qu'il n'apparaisse 
pas que ces demiers aient ^t6 pay^. 

[Cette question avait 6t^ decid^e incidem- 
ment dans le m^me sens par la Cour du Banc 
de la Reina— Jfontratf & WUliams, 24 L. C. J., 
p. 144.] 



CIRCUIT CX)URT. 

Montreal, Nov. 17, 1885. 

Before Caron, J. 

Archambault v. The Gazbttb Printing Co. 

Master and Bcrvant — Rule requiring vaccination 

of employee. 

The action arose out of the smallpox epi- 
demic. The defendants had issued a notice 
to their employees requiring them to be vac- 
cinated before a certain mentioned date, of- 
fering vaccination free, and stating that any 
employee who refused to protect himself 
against the smallpox contagion would be 
dismissed. Archambault refused to be vac- 
cinated, and he accordingly was dismissed. 
The action was taken to recover $10, amount 
of one week's salary as compensation. 

Caron, J., in delivering judgment, held 
that Archambault had no right to refuse vac- 
cination, and that the Gazette Company, in 
dismissing him, acted properly and with due 
regard for the health of the other employees. 
Action dismissed. 

Mercierj Beaunoleil & Martimau for the 
plaintifil 

Buftteed & White for the defendants. 



COURT OF APPEAL (ENGLAND.) 
• Nov. 27, 1885. 
TiORD EsHBR, M.R, Cotton, L.J., Bowen, L.J. 

Emmbns v. Pottle & Son. 
Defamatixm— Publication of Newftpaper— News- 
vendor— Knowledge of Defamatory Matter 
— Newspaper of Defamatory Character. 
Appeal of the plaintiff from the decision of 
Wills, J., entering judgment for the defen- 
dantB upon the findings of the jury in an 
action of libel. 

The libel complained of appeared in a 
periodical newspaper called Money on Febru- 
ary 11 and 18, 1885. The publication relied 
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upon by the plaintiff was the sale by the 
defendants, who carried on the business of 
newsvendors in the city of London, of copies 
of the newspaper in the ordinary course of 
the defendants' business. 

The jury found first that the defendants 
did not, nor did either of them, know that 
the newspapers at the time when they sold 
them contained libels on the plaintiff; 
secondly, that it was not by reason of any 
negligence on the defendants' part that they 
did not know that there was any libel in the 
newspapers ; and tliirdly, that the defendants 
did not know that the newspaper was of such 
a character that it was likely to contain 
libellous matter, nor ought they to have 
known it The jury assessed the damages of 
the plaintiff at one farthing. 

Upon these findings the judge directed that 
judgment should be entered for the defen- 
dants, with costs. 

Their lordships held that a newsvendor 
who, in the ordinary course of business, sells 
a newspaper containing a libel without know- 
ing, and without negligence in not knowing, 
that there is a libel in it, and without know- 
ing, and without negligence in not knowing, 
that the newspajx^r was of such a character 
as to be likely to contain libellous matter, is 
not liable in damages as publisher of the 
liljel. 

Appeal dismissed. 



COTJR DE CASSATION (France). 

Septembre 1885. 
Rt: Const ANTiN et al. 
Prescriptions particiUihres — En trepreneurs. 
JvGt — Que les cmirtes jp'escripiicms mentixmnSes 
au Code CivU, aHicles 2271-2272, contre Us 
ouvritrs et gensde tratyiU, ne soul poJt appli- 
cables aujc entrcprawurs, guand jn^me le 
traixiU quails mil fait ne Vaurait pas iU d. 
prixfail on n^aurait i*S que des mcnvs ou- 
irages. 

Ainsi jug<j ])ar la Cour de cassation (Chara- 
bre des requtUes), sur le moyon unique du 
pourvoi pris de la violation des art. 7 de la 
loi du 20 avril 1810, et 2271 et 2272 Code 
Civil, par les motifs suivants : 
'* Attend u que le tribunal de Toul declare 
pross^ment que: Constantin fr^res sont 



des entrepreneurs auxquels n'est pas appli- 
cable pour le prix den travaux par eox efSdc- 
tu^, la prescription des articles 2271-2272 ; 

" Attendu qu'il y a lH une constatationsoii* 
veraine en fait, et suffisante en droit poor 
justifier la decision attaqu^ ; 

''Attendu dte lors, qu'aucun des textes 
susvis^ n'a ^t^ viol^ 

" Bejette le pourfoi." 

(Rapport de Mtre. Louis Albert). 
(J. J. B.; 



PRIVILEGE OF THE CROWN, 
The case of Exchange Bank of Canada^ Ap- 
pellants, and The Queen, Respondent (M. L R., 
1 Q. B. 302), was heard before the Judicial 
Committee of the Privy Council in December. 
The question is whether the Crown haa a 
privilege over other creditors in respect of a 
debt due from a company in liquidation. It 
is an appeal from the decision of the Court 
of Queen's Bench, I^rovinoe of Quebec, which 
reversed a decision of the Superior Court, 
Province of Quebec 

The counsel for the appellants were Mr. 
Horace Davey,Q.C., Mr. Macma8ter,Q.C,and 
Mr. N. W. Trenholme; and for the respond- 
ents, Sir Farrer Herschell, Q.G, Mr. G. W 
Burbidge, Mr. L. Ruggles Church, Q.C., and 
Mr. F. H. Jeune. 

The material facta of the case, shortly sta- 
ted, are as follows :— In September, 1883, tlie 
Exchange Bank of Canada was put in liqui- 
dation under the provisions of the Act 45 
Vic, chap. 23 (Canada), and Alex. Campbell. 
F. B. Matliews and Thos. Darling were 
apix)inted liquidators. On the 15th of March, 
ISsI, the Attorney-General for the Province 
of Quelxjc filed with the liquidatorB, in tlie 
name of Her Majesty, a claim against the 
estate of the bank for $75,000, being the 
amount of a deposit made with the bank on 
the 8th of September, 1883, payable with in- 
terest at the rate of five per cent per annum, 
and demanded that the amount due in prin- 
cipal and interest be paid by privilege out of 
the assets of the bank. Mr. L. H, Massue, a 
creditor for $20,000, deposited with the bank 
on the 7th of February, 1883, and the Me^ 
chants Bank, another creditor for $3,050, as 
holders of unredeemed bills issued by the 
Exchange Bank, contested the privilege 
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claimed by Her Majesty to be paid her 
claim by preference to other creditors out of 
the assets to be distributed by the liquida- 
tors. On the 10th March, 1884, the Attorney- 
General for the Dominion of Canada filed an- 
other claim on behalf of Her Majesty for 
$237,840, of which $200,000 were for two loans 
of llOOyOOO each, made by the Government 
of Canada to the Exchange Bank, |t the rate 
of five per cent, per annum, and $37,840 were 
for an ordinary deposit, and he also demand- 
ed that this last claim, in principal and 
interest, be paid by ^ivilege in preference 
over the other creditors out of the assets of 
the bank. Mr. Jj, H. Massue, the Merchants 
Bank, D. M. Wilmer, C. Wells and other 
creditors of the Exchange Bank, contested 
the privilege claimed on behiUf of Her 
Majesty for the payment of this last claim. 
The liquidators had been made parties to 
these proceedings but they took no part in 
the arguments, simply declaring that they 
would abide by the judgments. The several 
claims made by the parties were admitted, 
as well as their origin. The only disputed 
points were, first, whether the claims of the 
Crown on behalf of the Dominion of Canada 
and of the Province of Quebec, and which 
would absorb a large proportion of the assets 
of the insolvent Exchange Bank, were to be 
paid first and in preference to all the ordin- 
ary creditors of the bank ; and second, wheth- 
er they were to be paid in preference to the 
Merchants Bank claim for unredeemed bank 
bills, which by the Banking Act (43 Vic. 
chap. 22, section 12, Canada) was declared in 
case of insolvency to be a first charge on the 
assets of the bank. The Superior Court held 
that the Government of the Province of Que- 
bec and the Dominion Government were 
mere ordinary creditors of the estate. On 
appeal to the Court of Queen's Bench for 
Lower Canada, on the 2nd of April, 1885, the 
judgment of the Superior Court was reversed 
by a majority of three to one. Chief Justice 
Dorion dissenting from Justices Monk, Ram- 
say and Baby. 

Mr. Horace Davey, Q,C., on behalf of the 
appellants, now submitted that the judgment 
of the Court of Queen's Bench was erroneous 
and ought to be reversed. In the Court of 
Queen's Bench, all the jud^ concurred in 



the opinion of Mr. Justice Mathieu, ''That 
the privilege of the Crown for its claims over 
those of private competing creditors was to 
be governed by the law of Canada and not by 
the law of England." He should argue that 
the claim of the respondents was not support- 
ed by the provisions of the civil code of Lower 
Canada, nor the long established jurispru- 
dence of the country, both of which limited 
the general privilege of the Crown to ''claims 
against persons accountable for its moneys,'* 
that the banks were not a ^ comptable " or 
person accountable for the Crown's moneys 
in the contemplation of the laws of France 
or of Lower Canada ; and that in the present 
instance the Crown had no special privilege 
to be paid by preference. As to the claim of 
the Merchants Bank on the unredeemed bills, 
that was allowed by the court of first instance 
and no appeal had beoii made by the Crown 
on that point On the main question, it was 
urged by the respondents that the Crown was 
entitled under the articles of the code to rank 
before all contract creditors ; and even if this 
was not so, the Crown by virtue of its prero- 
gative was entitled to be paid in preference 
and priority to all debts, according to the law 
of England. Finally, if the English law did 
not apply, the respondents contended that 
they had a privilege by the law of iVanoe. 
The contention of the appellants was this : 
They said that the rights of the Crown were 
divided, and according to the construction of 
the code (by which it was submitted the 
Crown rights were governed) the Crown was 
entitled to privilege only for debts due from 
its " comptable." This word " comptable " 
had a strict technical meaning in the French 
law, and covered only persons who had re- 
ceived money as agents on behalf of the 
Crown, and did not include ordinary debts 
of the Crown upon loan or simple contract, 
and the. technical meaning must, he contend- 
ed, be assumed to be the meaning in which 
it was used in the code. On the second point 
raised by the respondents — the prerogative 
under English law — the appellants submitted 
that the rights of the Crown were distinctly 
defined by the code, and were bound thereby 
like the rights of any individual But further 
than this they urged that quite apart from 
the code, the Ciown had no such right izi 
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Lower Canad* as they claimed for. Except as 
otherwise provided the civil rights of the peo- 
ple of Canada were secared to them as when 
they became subjects of Great Britain, and 
the privilege of the Crown over other credi- 
tors was one of the minor and not one of the 
major prerogatives of the Crown, that was to 
say it was a prerogative to be determined by 
the law of the place in which the claim was 
made or in which the debt had arisen. 
Lastly, he said that by the French Law. 
which, apart from the code, regulated the 
rights of the Canadian subjects of Her 
Msjeety, the Crown had no privilege except 
for debts due from its ** comptables." These 
were the points to which the attention of the 
Court would be directed. Article 1994 of the 
Civil Code defined the claims which carried 
privilege in moveable property, and the only 
privilege theze provided for the Crown was 
against its comptables, and he submitted that 
the Crown, being bound by this code, their 
rights were fully defined by this article and 
their only privilege was in the case of comp- 
tables, which came in the tenth rank after 
the enumeration of other claims. A consid- 
erable part of the Crown cUdm, as far as that 
claim was based on the code, rested on Arti- 
cle 611 of the Code of Civil Procedure, which 
provided that " In the absence of any special 
privilege, the Crown has a preference over 
chixogiaphic creditors for sums due to it by 
the defendant," and on this vague and gen* 
eral statement all claims of the Crown, what- 
ever their nature or origin, were privileged 
and should be paid in preference to all other 
creditors. The judges of the Court below were 
all in his favor upon the question whether 
antecedent to the code the Crown had such a 
right as was claimed, they were all agreed 
that it had not, but a majority of the judges 
of the Court of Queen's Bench differed froms 
the Chief Justice and Mr. Justice Mathieu in 
the Court below, and were of opinion that a 
new substantive right was given to the Crown 
under Article 611 of the Civil Coda ** In the 
absence of a special privilege the Crown has 
a preference for sums due to it," was then 
construed by the Crown and by a majority 
of the Court of Appeal to mean that under 
Article 611 the Crown had acquired a new 
right which it never had before— a new sub- 



stantive right of privilege over all nnsecaied 
creditors for debts due to it by tiie defend- 
ants, whatever the or^in or nature of tJte 
debt On the other hand, the CSiief Joitioe 
and Mr. Justice Mathieu adopted the oooteo- 
Uon of the present appellants : that this Aiti- 
cle 611 was a mere article in the Prooednre 
Code,— and looking to the scope of that code, 
it could not be assumed that it was thereby 
intended to give an entirely new rights in- 
consistent with and going beyond rights 
which were given by the Civil Code; and 
this article must be interpreted as giving ef- 
fect to rights defined in the Civil Code, and 
not as giving a new right The Procednro 
Code provided a mode of giving effect to the 
right, while the Civil Code gave the rights 
and the right must be found within the foar 
comers of the code. With regard to the prin- 
ciples by which the Court were to be guided 
in the construction of this ambiguous Article 
611, he asked their lordships to look at the 
general scope of the whole legislation, and 
not to read it in its literal meaning, isolated 
from the position in which it was found, but 
to read it as part of a consistent and entire 
code of law which must take its place in that 
law— to read it as part of an entire code de- 
fining civil rights and the mode of enforcing 
them, and to read it in connection with the 
place in which it was found and in connec- 
tion with the previous provisions of the Civil 
Code. Beading Article 611 of the Procedure 
Code with Article 1,994 of the avil Code, and 
reading the former in its laigest and merely 
literal sense, they had, first, a particular pro- 
vision as to the claims of the Crown which 
carried privilege, and side by side with that 
they had a provision which overrode alto- 
gether Article 1,994, and in a more general 
way gave the Crown a privilege not only 
against comptables, but against every other 
person. He ventured to think that the Court 
would not adopt that construction unless 
there was no other open, and if there were 
some other construction which would make 
the two articles stand together, and which 
would give full effect to Article 611 in the 
place in which it was found in this code, the 
Court would prefer such a construction. He 
submitted that such a consistent construction 
was to be found in regarding Article 611 as 
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giving directions to a sheriff's officer as to 
th6 distribation of the proceeds of property 
sold under execution, in a case where the 
debtor had become a defendant and judg- 
ment had been rendered against him. Arti- 
cle 611 must be read teeundwn mibjectam mate- 
riam with reference to the place in which it 
was found in the code, and it must not be 
assumed that in a code of civil procedure and 
in a matter relating to the execution of judg- 
ments the Legislature intended, by a side 
wind, to nullify and make nugatory the care- 
ful specific provisions contained in Article 
1,994 of the Civil Code. But a question was 
raised by his opponents whether the Crown 
had not this right paramount, as he under- 
stood, to the code, should the code be against 
them. On this, his first contention was that 
this privilege of the Crown was determined 
by the law of Franco and not by the law of 
England. It was not one of those major pre- 
rogatives which the Crown had in all its do- 
minions, but was one of those minor incident 
prerogatives of the Crown of which the exist- 
ence must be determined by the law regulat- 
ing the civil rights of Her Majesty's subjects 
in the particular part of her dominions in 
which it was sought to enforce it Of course, 
in cases where there was no peculiar law in 
question, as in Australia, the rights of the 
Crown would be determined by the common 
law of England ; but in Canada, where there 
was a pre-existing law, his submission was 
that the civil rights of the inhabitants of 
that country were to be regulated by the law 
in existence at the date of the passing of the 
Act of 14 George IIL ; and therefore it was 
material to enquire what were the rights of 
the French Crown, and what preference the 
French Crown had for debts due to it at the 
passing of that statute. Now, the difiference 
between the parties, as to the scope of the 
rights enjoyed by the French Crown, turned 
principally on the meaning of the word 
*" comptable." The decisions of the courts in 
France and Canada were all in fiftvor of his 
view that ** comptable " applied only to per- 
sons accountable for the revenues of the 
Crown as agents of the Crown, and were 
against the view that it included ordinary 
debtors of the Crown upon loan and simple 
contract 



Mr. MacmoiUr, Q.C., followed on the same 
side. 

Sir Fhrrer Herschdl, 0.0,, on behalf of the 
Crown, said he should submit to the Court 
that, despite recent decisions in the Canadian 
courtSr the Crown had the same prerogatives 
in Canada as in other parts of its dominions ; 
that if the case was to be governed by the 
law of France, the rights of the French 
Crown were not limited in the manner sug- 
gested by his opponents, and that " comp- 
tables ** bore a more extended meaning than 
that attributed to it by his friends, this bear- 
ing to some extent on Article 1,995; and 
lastly, he would come to Article 611. He 
thought it right to bring before the notice of 
the Court a consideration which had recently 
been raised in the case of the Oriental Bank. 
The claim here was a claim under a winding 
up in the insolvency in this bank, and ther&- 
f[>re, no doubt, the winding up creditors gene- 
rally were prevented, by reason of the wind- 
ing up, from asserting their claims against 
the property of the bank. But the winding 
up acts did not mention the Crown, did not 
affect the Crown, and there wss nothing to 
prevent the Crown from enforcing its full 
claim against the bank by execution, and 
that being so the proper course was to pay 
the claim of the Crown in full under the 
11 quidation. He submitted also that where a 
portion of the dominions of the Crown had 
become such by cession after conquest un- 
less there was anything in the terms of the 
cession to limit or affect the rights which the 
Crown would otherwise possess, that posses- 
sion, as soon as it became part of the domi- 
nions of the Crown, became subject to all the 
prerogatives of the Crown, and the distinction 
between major and minor prerogatives only 
existed where the cession had been condition- 
al upon the continuation of certain existing 
laws which would be inconsistent with those 
minor prerogatives. With regard to the re- 
cital that, except as otherwise provided the 
civil rights of the inhabitants of Canada 
were to be governed by the law of France, he 
submitted that only rights of subjects inter 
96 were meant, and that rights between the 
Crown and subjects were to be governed by 
the prerogatives of the British and not of the 
French Crown. His first proposition, there- 
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fore, was that in the Province of Lower Ca- 
nada, quite apart from the code and its pro- 
visions, the prerogatives of the Crown there 
existed and had not been taken away. The 
learned counsel then discussed the next 
question, whether under the French law the 
privilege of the CYown applied only to comp- 
tables, in the sense of the officers of the 
Crown, and cited authorities to show that it 
did not. 

The Court adjourned till Saturday. 

On Saturday the hearing of the appeal was 
resumed, and Mr. Church, Q.C.f addressed 
their lordships in support of the claim of the 
Crown. He pointed out that by the treaty of 
Paris, by which Canada was ceded to Great 
Britain, an express renunciation of all his 
prerogative rights was made by the King of 
France. This fact, he submitted, put an end 
to the question whether the law of France 
would apply, and therefore it remained to be 
seen whether by the Civil Code of Canada 
the prerogative of the Crown was affected. 
Now the object of the code was to conciliate 
the new subjects of the Crown, and this being 
so it must have been only for the purpose of 
enabling them to use among themselves, 
and for the ordinary affairs of life, the rights 
so inthxiuced. It did not, as he submitted, 
affect the relations between the Crown and 
the subject, but only between subject and 
subiect In the last contingency— the appli- 
cability of .the French law— he contended 
that the prerogative of the French Crown 
was so extended as to give a right of prefer- 
ence over all debts. 

Mr. Horau Davey, Q.C,, in reply on behalf 
of the appellants, said that if their lordships 
decided that the prerogatives of the Crown 
were in Lower Canada the same as in all 
other parts of the British dominions, they 
would be overruling a long and unbroken 
course of judicial decisions in Canada, which 
decisions had now become settled law in that 
country, and he submitted that their lord- 
ships would not do this without the very 
strongest reasons, which reasons, he ventured 
to say, had not been shown in the present 
case. The learned counsel having referred 
in detail to the arguments put forward on 
behalf of the Crown and replied upon tliem 
at length. 

Their lordships reserved judgment. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Jan, 2. 
Judicial AbandonMumu. 

Joseph Bergeron, merchant, Saint Hyacinthe, Dec. 
26. 

Pierre D^iy. hotel-keeper, pariah of Saint Roch d« 
Qa6bec, Deo. 3. 

W. ifc A. Ck>ature, fishmongers, La Qrande Rividre, 
Oasp^, Deo. 14. 

Cumton Appointed. 

B. H. Roohon, West Famham,— Kent & Tarootte, 
Montreal, joint curator, Deo. 23. 

Lake J. Eriy, hatter & farrier, Montreal.— €bas. H. 
Walters, Montreal, curator, Dec. 19. 

Zepliyre £. Martin, trader, Montreal.— F. P. Benja- 
min, Montreal, curator, Deo. 24. 

Pierre D6ry, hotel-keeper, parish of Saint Roch de 
Quebec— Ed. Begin, Quebec, curator. Doc. 26. 

Marcel Richard, district of Joliette.— C. Desinarteau, 
Montreal, curator. 

Cadatlrt depoeited. 

Parish Saint Guillaume d'Upton, county of Tama»- 
ka. Hypothecs to be renewed within two years from 
Jan. 25, 1886. 

Action$ en eiparation de bien§. 

Elise Hesse, wife of Joseph Bachand, saddler. Mon- 
treal. 

Jeanne M^lanie RaynaU wife of Jean Bertrand 
Sagasan, Montreal 



GENERAL NOTES 

The decision of Mr. Commissioner Kerr that wh€n a 
creditor asks his debtor to pay him by postal order, 
and the order is sent but goes astray in the post, there 
has been a good payment, seems in accordance with 
the cases. In Warwick v. Noake», Peake, 67, it was 
he^d that if a debtor is directed by bis creditor to re- 
mit money by the post, and it is lost, the creditor most 
bear the loss. To ask a debtor to send a postal order 
is, of course, to ask him to send the postal order by 
post. There must, on the other hand, be no negli- 
gence in the debtor carrying out the retiuesL The 
letter must be plainly directed and to the right 
address.— X«at0 Journal (London). 

When the <Sbtu)i« last left Bombay the Duchess of 
Connaught intrusted a favorite cat to a sergeant of the 
Royal Artillery for conveyance to England. The oat 
appears to have been in a delicate state of health, 
whence, I suppose the solicitude of Her Royal High- 
ness on the animal's behalf, and before arrival in 
England a litter of kittens was born. On reaching 
Portsmouth the sergeant was allowed to take away the 
cat, but the authorities of the ship declined to part 
with the kittens, for which the ship's company had a 
superstitious regard. Only one cat, they contended, 
had been embarked, and they had no power to dis- 
charge any more. It is stated that a bulky correspond- 
ence has already taken place on the subject, and that 
the difficulty is as far as ever from being settled. In 
the event of a child being bom on board the shipi 
would the authorities have insisted upon their right 
tQ retain it V'—London Jhuh, 
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The appeal list at Montreal has crept up 
steadily until the January Term opened with 
105 cases inscribed, an increase of 21 since the 
corPQBponding date of last year. The reduc- 
tion effected by the extraordinary terms held 
two or three years ago has disappeared, and 
the list is now as full as it was in 1883. A roll 
of 105 cases, at the present rate of progress, 
means about a year's delay to every case from 
the Montreal Division passing through this 
Court 

A Legal Reform Committee, consisting of 
twenty-two members of the Incorporated Law 
Society for Ireland, has reported, with only 
three dissentients, that it is undesirable to 
amalgamate the professions of barrister and 
solicitor. The report, however, favours the 
enactment of a regulation giving an absolute 
right on the part of each member of both pro- 
fessions of not less than five years' standing, 
to an immediate transfer from one profession 
to another, the applicant to pass an examina- 
tion showing adequate knowledge. 



In the course of their investigation of the 
subject, the Committee obtained some in- 
teresting information from various coun- 
tries. In Victoria the professions are distinct, 
but in the county courts barristers may prac- 
tise as attorneys. In Queensland an Act was 
passed, in 1881, abolishing the distinction 
between barristers and solicitors, and amal- 
ganfiating the two professions. In South 
Australia there is no distinction, while in 
New South Wales the professions remain 
distinct. In Bavaria the professions are 
united, but each lawyer is attached to a 
certain court or set of courts. So, if a 
is case is taken to appeal, it passes into the 
hands of another lawyer. In Denmark also 
the professions are united. The same is the 
case in Germany and in Holland. In Portu- 
gal the title of solicitor is unknown, and any 
lawyer can conduct a case in all its stages. 
In Spain the two branches are united, and the 



same person can practise at the same time 
as barrister and solicitor. In Sweden the 
legal system is very peculiar. There is no bar, 
nor any body of trained lawyers. Any one 
can plead his case before the courts in person, 
or he may employ anybody else he pleases to 
plead for him. Among those who appear in 
court as lawyers are literary men, non- 
commissioned ofhcers,and even artisans and 
farmers. The judges are appointed from per- 
sons who have passed law examinations at 
the university. The fees paid by the client 
to the person he employs depend entirely on 
mutual agreement 



INACCESSIBLE LAW. 

It is a singular fact that while it has been 
a rule of the common law from time imme- 
morial that " every one is bound to know the 
law," no means were taken for a long time in 
England to make the knowledge of the law 
accessible to the people. Quite the contrary, 
indeed, for not only were reports composed 
in a court language substantially obsolete, 
that is the Norman French, but the reporters 
resorted to technical abbreviations, mgtking 
them difficult to be deciphered, and really 
open only to the legal profession of that day, 
who were specially familiar with the lan- 
guage. And yet the so-called Year Books, 
coming well down towards the close of the 
reign of Henry VIII. (A.D. 1536), are replete 
with legal information, and highly worthy of 
the attention of all students of law from a 
historical point of view, as well as greatly 
useful to inquirers into topics of English 
constitutional history. It is only of late 
years that the English government has 
shown an interest in makin^; these legal an- 
tiquities accessible to the public. The distin- 
guished judicial officer called the Master of 
the Rolls, on January 26, 1857, submitted to 
the government a proposal for the publication 
of materials for the history of England from 
the invasion of the Romans until the reign 
of Henry VIIL This proposal was adopted, 
and the publication is now going on. 

The Year Books of some of the earlier 
years have already been translated and pub- 
lished in an accessible and readable form. 
I The great early law writer, Bracton, can also 
I be read to advantage in English, owing to 
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the pamstaking care of the editor, Mr. Twiss, 
who has wisely published also the original 
Latin text. This can be usefully read in 
connection with the Year Books. It will be a 
long time before the later Year Books will 
be reached at the present rate of progress. 

There are some interesting facts concern- 
ing these volumes independently of their legal 
value. They are written in a language at the 
time of their composition dead. New words 
must be incorporated bodily from the Eng- 
lish or Latin. Thus it is a medley of French, 
English and Latin. Occasionally there will 
stare out from a wilderness of black letter 
French, a plain English proverb or well 
rounded English sentence. Towards the 
latter period of the employment of Norman 
French, the French and English words were 
sometimes nearly evenly balanced. I sub- 
mit a curious specimen of English-French, or 
French-English, it is difficult to say which, 
interlarded with Latin, said to be written by 
Chief Justice Treby in the margin of Dyer's 
reports (p. 188, b). It also illustrates the sav- 
age judicial customs of the time. What the 
Chief Justice wished to say was that "Chief 
Justice Richardson, of the Court of Common 
Pleas at the Assizes at Salisbury in the sum- 
mer of 1631, was assaulted by a prisoner 
there condemned for felony, who, after his 
condemnation, threw a brickbat at the said 
Justice, which narrowly missed him. And 
for this act an indictment was drawn imme- 
diately by Noy (Attorney General) against 
the prisoner, whose right hand was ampu- 
tated and fixed to a gibbet, upon which he 
himself was immediately hung in the presence 
of the Court,'* What he in fact wrote was 
this :— " Richardson C. J. de C. B. at Assizes 
at Salisbury in summer 1631, fuit assault per 
prisoner la condamne fur Felony — que puis 
son condemnation ject un Brickbat a le dit 
justice, que narrowly mist Et per ceo im- 
mediately fuit Indictment drawn pur Noy en- 
vers le prisoner et son dexter manus ampule 
et fixe al Gibbet, sur que lay mesme imme- 
diatement hange in presence de court*' 
Such was law French in its last stage of de- 
<com]X)sition. In the early time it was much 
purer. (The fact is that when the brickbat 
approached Judge Richardson he ducked, so 
that he lost only his hat He being an in- . 



veterate joker called out, '' You see, now, if 
I had been an vprighi judge I had been 
slain." And thns it happened tliat the nuD 
of the judge's hat was balanced by the loss 
of the prisoner's life. But then, prisoners 
were of no account in those days.)— Thbo 
DORB W. DwiGHT, in Colvmbia JuriA, 

COUB SUPJfcRIEUKE. 

JOUBITB, 1885. 

Coram Cdion, J. 
^ La Banqub Jaoqubs-Cabtikb v. Lepbohon. 
Action pour rendre jugement exiculoire—CP.C. 
arL 546.— D^^atU dejuridiclum.^aP.C. 
art 114. 
Jug4 : — lo. Que raction pour /aire dSdarer wi 
jugemerU exicutoire estde la compHence ex- 
dtmve du trOfunal dudistrict oH Ktrxnmlr 
jugement originaire ; 
2o. Qyi/e d telle action est prise devant le tribunal 
d'un autre district, cdui^ se dSdarera tn- 
compitent, 

CiMON, J. Le 20 novembre 1862, la deman- 
deresse a obtenu devant la Cour Sup^rieure 
si^geant ft Montr^, district de Montr^, an 
jugement contre P. C. L^odel pour $302, avec 
int^rdt et les d^pens. Celui-d est d^c^d, et 
la demanderesse assigne le present d6fendeur 
devant la Cour Sup^rieure si^geant ft Joliette, 
district de Joliette, ail^guant qu'il est le I^ 
taire universel du dit P. C L^odel, et el^e de- 
mande ft ce que la pr6sente Cour Sup^rieare 
si^geant ft Joliette d^lare quele jugement 
prononc^ par la Cour Sup^ieure si^geanti^ 
Montreal le 20 novembre 1862 soit ex^utoire 
contre le present d^endeur. 
Celui-ci a comparu, mais n'a pas plaids 
Evidemment cotte cour si^eant ft Joliette 
n'a pas juridiction pour accorder les concla- 
sions de la demanderesse. Cette action doit 
^tre prise devant le tribunal, ft Montr^l, qui 
a rendu le premier jugement; c'est 1ft, ^ 
Montreal, oii se trouvent ce jugement et le 
dossier originaire. L'art 546 du Code de 
Procedure s'exprime ainsi : ". . . . Si elle (la 
partie) change d'etat ou d^cMe aVant Texf 
cution, le jugement ne pent 6tre exdcut^ tx>n- 
tre elle, ou contre ceux qui la repr^sentent, i 
moins qu'il n'intervienne un autre jugemeot 
qui declare le premier exicutoire contre elle, 
ou contre ses repr^sentants ou ayans cause'* 
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Ainsi, ce n'est pas le second jngement' qui 
8'ex^ute, mais c'eet le premier jugement qui 
sera ex^cut^ une fois que la cour I'aura par 
le second d^lar6 ex^cutoire. H faut done 
que oe second jugement soit rendu par le tri- 
bunal k Montreal comme incident dans la 
piemito cause. L'incident suit le principal. 
Supposons que la cour, ft Joliette, maintienne 
la pr^sente action, alors le jugement ft 6tre 
rendu serait: "d6clarons le premier juge- 
'* ment ex6cutoire centre le dtfendeur.'* fac- 
tion ne conclut pas ft plus, ^a ne serait done , 
pas un jugement dont I'ex^ution pourrait 
toaner de Joliette; il faudrait quele bref 
d'ex6cution yienne de Montreal, puisque le 
jugement & ex^uter est 1ft. Cela d^montre 
que le tribunal ft Joliette n'a pas de juridic- 
tion. L'art. 114 da GL Proc. fait un devoir au 
tribunal, qiiand bien m^e Tobjection n'est 
pas prise, de renvoyer la demande, si elle est 
manifestement hors de sa competence. 

Action d^boutle. 

/. Maridy avocat de la demanderesse. 

C. P. Charldnd, avocat du d^endeur. 



CX)UR SUP^EIEURK 

JoLiBTTE, 1j Janvier 1884. 

Coram CmoN, J. 

Chabbon dit DrcHABMB V. Rondeau. 

C. P. C, arts. 436, 437— Procwwir amwn^rU 
ehangement dPitat de aa partie, 

JuG^ : — Que le procwrewr qui annonce le ehan- 
gement d*itat de 9a partie^ West pas tenud^en 
produire laprevne, mais seukment de signir 
fier d VaxOre mt avis de ce ehangement, 

CmoN, J. La demanderesse a, depuis Tini^ 
tanoe, contracts manage. Mtre. Charland, 
son procureur, a fait signifier un avis, sous sa 
signature^ an d^fendeur, lui annongant ce 
ehangement d'etat de sa partie et lui don- 
nant le nom de son marl. Le d^endeur dit 
que cet avis n'est pas sufl&sant pour suspen- 
dre I'instanoe, vu que Textrait de manage et 
leoontratde manage ne sent pas produits- 
Oette pretention n'estpas fondle. Les arts. 
436 et 437 du C. Proc. n'exigent pas autre 
chose que I'avis donn^ par Mtre. Charland. 



Cette obligation de donner cet avis n'est pas 
impos^e ft la partie, mais au procureur. Cet 
avis est donn^ par Tavocat sous sa responsar 
bllite personnelle. "Le procureur, dit Tart 
'' 436, qui connaii le ddcds ou ehangement d'^- 
" tat de sa partie .... est tbnu de le signifier d 
** Vautre. ..." Le mandat ad litem de procu- 
reur, par oe ehangement d'etat, se trouve 
eteint (C. C. art 1755 1 4). L'instance, par 
cet avis, se trouve suspendu. Dalloz, r^pert, 
obs., reprise d^instance, Na 41, dit : ^ La signi- 
" fication de Facte de d^c^ n'est pas obliga- 
" toire. L'obligation de se prociuer oet acte 
" pourrait occasionner parfois des retards ex- 
** trdmement pr^udiciables, et, d'ailleurs, la 
" loi n'exige que la noHfioation de la mort, et 
" il n'y a pas de moti& pour aggraver la for^ 
** malite qu'elle present" 3 Carr6 et Chau- 
veau, p. 228, 3 1280 (bis), ajoutent : " La 
** simple d^laration de l'avou6 doit done suf- 
" fire, satrf Vaction en dommages inUrits conlre 
*' oeMrd^ si elle ae trouice fausse^ ainsi que Ten- 
" seigne M. Pigeau, tome 1, p. 607." 

Vide Pothier, proc, p. 80 ; 1 Pigeau, proced. 
da Chatelet, p. 344 ; oid. de 1667, tit 26, arts. 
Set 4. 

Instance d^larto suspendue. 

C P. Charlandt avocat dela demanderesse. 
Oodin <k JOugas, avocats du d^ndeur. 

COUR DE CIRCUIT. 

8t]»Juli]9nnb, octobre 1884. 

Coram Cimon, J. 

Webtovhb v. Brophy. 

Prescription des d&Us^C C, art 2261 { 2. 

Juofc : — Que Vaciion en revendioation du hois, ou 
en rSdamoHon de la txjieur du 6om, covpi 
ilUgalement par le dijendevr sur la terre du 
demandeur, et enUvS par le dlfendeur, ne se 
prescrU par deux ans, mais la reparation 
seule du dilit se present par ce laps de temps, 

CiuoN, J. Le demandeur reclame un cer- 
tain montant pour du bois que le d^fendeur 
aurait ill6galement ooup6 sur son terrain et 
qu*il aurait ensuite enlev6. Le d6fendeur 
dit : ** Ce bois a M coup^ et enlev^ plus de 
" deux ans avant Taction, et c'est un d^t 
** que j'ai commis, et la 3 2 de Tart 2261 da 
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" C. C. dit que Tactionpour dommages rSmdtant 
" de dilits et qwm dMits se prescrit par deux 
" ans ; en consequence la pr^'sente action eat 
" prescrite." 

Naturellement Tarticle du Code est expret. 
L'action pour dommages r^jiultant de d^lits 
se prescrit par deux ans; c'est-drdire, c'est 
Paction en reparation du d^lit qui se prescrit 
par deux ans. Mais lorsqu'un individu m'en- 
l^ve ill^galement un objet, ou bien, comme 
dans le cas actuel, yient sur ma terre et ill^- 
galement coupe mon bois et Tenl^ve, est-oe 
que mon action en revendication centre lui 
de cet objet ou de ce bois, ou mon action pour 
r^clamer de lui la valeur de mon objet ou de 
mon bois, sera prescrite par deux ans ? Evi- 
demment non, car je ne reclame pas 14 un 
dommage resultant du d^lit, mais je reclame 
ma chose. Cest ce que la Cour d'appel a decide 
en ditf(6rentes circonstances, entre autres, 
dans la cause Robert et La exit de MontricU (2 
Dor ion, p. 68). Dans cette cause, le juge-en- 
chef Dorion s'est exprim^ corame suit : ** II 
" faut done dire que Tart 2261 ne s'applique 
" pas ^ cette cauee, et que chaque fois qu'une 
"partie reclame le prix ou la valeur desa 
** chose, soit directenient, ou k titre de dom- 
" mage ou d'indemnite de celui qui, sans droit 
** ot mdme en commettant un d^lit, en aura 
** obtenu la possession, on ne pourra lui op- 
** {)oser la prescription de deux ans etablie 
** par cet article." 

VUle 24 L. C. J. 96, Lalonde et al. & Bilan- 
ger, 

9 R. L. 57, Vanddl tfc Au88a7it. 

4 Aubry & Rau, p. 752. 

5 LaRombicre, sous arts. 1382 et 1383 C. N. 
Nos. 49 et 51. 

1 Sourdat, resp., Nos. 375 ot suivants, 379 et 
suivants. 

Dalloz, report., vbo., i)rescription criminelle, 
Nos. 100 et 200. 

Si le defendeur n'a fait que coui)er le bois 
et I'a laisse 14, c'est-i-dire, ne Ta pas enlev6 ; 
alors ce n'est qu'un dommage qu'il a cause 
pur son deiit, et Taction powi ce dommage est 
prescrit par deux ans. Mai» Taction pour la 
valeur du bois qu'il a coupe, s'il Ta enleve, 
n'est pas prescrite par deux ans. 

Le demandeur ne ix>urrait redamer que la 



valeur du bois enleve ; les dommages qui r^ 
sulteraient des deteriorations oommises sor 
le terrain et de la diminution de valeur da 
terrain par la destruction de la foret sontdi- 
rectement dommages du deiit, et Taction es 
reparation de ces dommages est prescrite par 
deux ans. 

A. ArchamhavUy avocat du demandeur. 

K Trueadell, avocat du defendeur. 



COUR DE CIRCUIT. 

L'AssoMmoN, 25 septembre 1883. 

Coram Cimon, J. 

ThIebisn v. La Corpobation de St-Henbi db 
Masooughb ei aL 

RequSte eii casmtion d'un riglement municipd 
— Code municipal, art, 698. 

Jug4 : — lo, Qu^U n*y a que oeM qui est ffedew 
municipal qui a droit de demander par ii 
voie de la n-quSte mentionnie en VarL 6i^ 
la casmtion d'un r^glement mwiicipol jxfw 
cause cViUSgalitSs ; 

2o. Que le requSrant doU alUgucr dans sa reqvcU 
quHl est tiiilecteur. 

Voici le jugement : 

"La Cour, etc.... 

'^ Considerant que la presente requete est 
prise en vertu des arts. 698 ^ 708 du Code 
Municipal ; 

" Considerant que le dit art 698 ne donne 
pas droit de proceder par voie de telle re- 
(luOte qu*d tout Slccteur municipal ; que la voie 
de telle requ{^te est uneprocidure spiciale, ex- 
traordinairCf et pritnUgiSe, et qu'on ne pent 
etendre le droit de s'en servir k d 'autre classe 
de porsonne (^ue celle specialement mention- 
nee dans le dit article ; 

"Considerant que le requerant n'alltfue 
pas et ne ddmontre pas dans sa requete qu'il 
est un Hccteur municipal, et que, en cons^ 
(juence, il n'a pas fait voir qu'il a droit de 
proceder en vertu du dit art 698, et que 1a 
dite requite n'est pas fondee en droit ; 

" Renvoie la dite requete avec depens." 

Corlml, avocat du requerant 

Jcannoite, avocat des defendeurs. 
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JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, December, 1885. 
Coram Lord Monkswell, Lord Hobhousb, 
Sir Babnbs Feaoock and Sir Richard 
Couch. 

the cx)lonial bank v. thb exchange bank of 

yarmouth, nova scotia. 
Money paid by Mistake — Privity of Contract. 

This was an appeal from an order of the 
Supreme Court of Nova Scotia of the 31st of 
March, 1884, made in an action in which the 
Colonial Bank were the plaintifliB and the 
Exchange Bank, of Yarmouth, were the de- 
fendants, setting aside a verdict which had 
been entered therein for the plaintiflfe, with 
costs, and ordering a new trial 

Mr. Arthur Cohen, Q.C., and Mr. R. G. 
Arbuthnot were counsel for the appellants ; 
Mr. Grantham, Q.C., and Mr. Bray for the 
respondents. 

The action was brought in October, 1879, 
to recover a sum of $3000 which the appel- 
lants alleged had been paid by mistake to 
the respondents. On the 21st of April, 1879, 
MessiB. B. Rogers & Son, merchants, of Yar- 
mouth, Nova Scotia, having consigned a cargo 
of fish to Antigua by a vessel called the 
Pronto, sent a telegram to their agents tliere, 
Messrs. McDonald & Co., in these words: 
"When Pronto arrives, cable funds Bank 
British North America, Halifax." On the 
chip's arrival, Messrs. McDonald, through a 
clerk, made an application to the Colonial 
Bank of Antigua for a cable draft on New 
York for $3,000 in favor of the Bank of Bri- 
tish North America (without specifying the 
Halifax branch) to the credit of Kogers, Yar- 
mouth, The Colonial Bank, who received 
the money from Messrs. McDonald & Co., 
telegraphed to their agents in New York to 
pay the amount to the Bank of British North 
America to the credit of Messrs. Rogers & 
Son, Yarmouth, but the agents, finding that 
the Bank of British North America had no 
branch or agency at Yarmouth, consented 
that the money should be sent to the Ex- 
change Bank at Yarmouth, and it was so 
sent in mistake. If it had been left in the 
bank at New York, the Halifax branch could 
have drawn it. In consequence, however. 



of the mistake, it went into the hands of the 
Exchange Bank, which happened then to 
hold an overdue obligation of Messrs. Rogers 
& Son, to meet which they applied it, inform- 
ing Messrs. Rogers that they had done so. 
The latter objected, and the Bank of British 
North America subsequently informed the 
Exchange Bank that the $3,000 intended for 
their branch at Halifax had been sent to 
them by mistake, and requested payment to 
be stopped. The Exchange Bank replied 
that the money had been applied to the 
credit of Messrs. Rogers & Son, and they 
could not recall it. The present proceedings 
were then instituted by the Colonial Bank 
against the Exchange Bank to recover the 
money so paid in mistake. The trial took 
place before a judge without a jury, when, by 
consent, the verdict passed for the appellants 
for $3,000 and interest, with leave to the res- 
pondents to move the court. A rule nm was 
accordingly granted to set aside the verdict 
and for a new trial, but, on argument before 
a division of the Supreme Court, it was dis- 
charged with costs on the 23rd December, 
1882, by a majority of two judges to one. 
The respondents had the rule re-argued be- 
fore the full court in banc, on the 31st of 
March, 1884, when the Court, by a majority of 
three judges to one, set aside the verdict and 
ordered a new trial. From that decision the 
present appeal was instituted. 

For the appellants it was aigued that the 
Exchange Bank were not justified in retain- 
ing the money without advice from or the 
consent of the Colonial Bank, and that they 
had notice of such facts as disentitied them 
to retain it The money was intended to be 
sent to the Halifax branch of the Bank of 
British North America to meet two bills dis- 
counted by the appellants, and the respond- 
ents were bound to refund money paid to 
them by accident or mistake. 

For the respondents it was contended that 
the money paid to the respondents was not the 
money of the Colonial Bank, but was paid to 
them by an agent of Messrs. Rogers & Son, 
to be transmitted to that firm. The appel- 
lants therefore ceased to be responsible to 
Rogers & Son after they had transmitted the 
money. The respondents, as Rogers' bankers, 
had a right to deal with the money as Uiey 
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did. Ab between the appeUants and leB- 
pondents there had been no mistake what- 
ever, and there was no privity between them. 
The respondents had, in fact, paid away the 
money and altered their position before they 
were informed of the allied mistake. 

Their Tx)rdships, in the end, upheld the 
original verdict in £eivor of the appellants. 
They reversed, with costs, the judgment of 
the Supreme Court of the Slst of March, 1884, 
by which that verdict was set aside, and 
they affirmed the decision of the Divisional 
court of the 23rd December, 1882, refusing to 
disturb the verdict or to grant a new triaL 
The verdict originally passed for the appel- 
lants for the amount claimed, with interest, 
must stand, and the respondents must pay 
the costs. 

THE FAMILY RELATIONS IN FRANCE 
--PARENT AND CHILD, 

Whether the unity and closeness of the 
family relations in France are the cause or 
the effect of the laws regulating and govern- 
ing them is difficult to determine, but it in 
an uncontestable fact that the reciprocal 
relations of parent and child are legally, and 
in reality, far more intimate than with us. 
The provisions of the Code consecrating the 
closeness of this relationship are less than 
many others the succinct expression of the 
usages and customs, or common law of France 
during the preceding centuries, for prior to 
the Revolution of 1789, great liberty was 
allowed to parents in the disposal of their 
property, and primogeniture prevailed to a 
great extent Children were then as now, 
under the tuition and control of their parents 
in all important matters such as marriage, 
until long after their majority, but the con- 
trol was less efficacious and less frequently 
exercised than at present 

The advent of the Revolution with its 
specious doctrines of universal equality, and 
the compilation of the Code, alike a tribute 
to the revolutionary elements of the popu- 
lace, and a consolidation and centralization 
of power in the government, effected changes 
in the family relationship, liberal in appear- 
ance, but rigorous in fact Children were 
placed upon a footing of equality with each 
other, and all discrimination as to the dis- 



posal of the family property amongst the 
children, formerly vesting in the parents, 
was abolished, but the Code, while making 
no distinction between the children, took 
away from the parents the right of disposini? 
of their property, or more strictly, a large 
percentage of it This most arbitrary law 
is, in its general tenor, known, but as it ia of 
great importance and interest* I append a 
translation of it Code Civil, U 913, 914. 

" Donations, whether as gifts inter wm or 
as testamentary dispositions, cannot exceed 
half of the property of the donor (or testator) 
if he leaves at his death one legitimate child; 
one-third if he leaves two : one-quarter if 
three or more. The word * children' in the 
preceding article comprises descendants of 
whatsoever degree ; however, these take per 
stirpeSf and not per oc^fntcu*' 

The following article lays down the recip- 
rocal law regulating the disposal of property 
by children who have parents. { 915. 
" Donations, whether as gifts inUr vivos or as 
testamentary dispositions, cannot exceed 
one-half of the property if in default of chil- 
dren the deceased leaves one or more ances- 
tors ('ascendants') in each of the branches, 
paternal and maternal; three-quarters if 
there only exist ancestors of one branch." 

It is difficult for us, with our Anglo-Saxon 
ideas of liberty and independence, to criticise 
with any degree of impartiality, a law which 
tyrannically prevents an individual from dis- 
posing of property which he owes only to 
himself, and which he has acquired by his 
labor or skill ; but it is certain that it pos- 
sesses many most obvious advantages, and 
that it is far more adapted to a country 
where inherited wealth is the rule and not 
the exception, and whose people, emotional 
and passionate by nature, might otherwise 
in a moment of irritation or bitterness do 
irreparable wrong to their offspring. 

Another law, less generally known, shows 
in an equally marked degree the ironclad 
manner in which the Code cements the 
family ties. By virtue of article 380 of the 
Penal Code, husband and wife» parents and 
children (read also grandchildren), are 
exempted from criminal process in cases of 
theft amongst themselves. This law, serving 
as a complement to that above referred to, 



THE LEGAL NBWS. 



23 



still further consecrates the principles under^ 
lying these provisions of the Code, Le,, that 
the property of the parents is the property of 
the children, and vice verm. 

These principles are so ingrafted in the 
minds of French people that parents of all 
classes of society, from the humhle workman 
to the financial magnate or nobleman, regard 
the property which they have acquired by 
industry, tiirifl or inheritance, as a trust, 
and consider it their solemn duty to trans- 
mit it to their descendants intact in finy 
case, augmented if possible. The 'scale of 
living is reduced, in consequence, to the 
lowest degree consistent with the position 
occupied in society, and often verging upon 
privation, so that the children may have a 
portion of their inheritance upon marriage, 
or when starting upon their career in life, 
and as large a share as possible upon the 
death of their parents. 

Aside from the material and pecuniary 
rights and duties of parents and children, 
the Code lays down, very categorically, the 
moral obligations, something in the manner 
of the commandments. Indeed, article 371 of 
the Code reads like the commencement of 
the fifth commandment, " children of all ages 
owe honor and respect to their father and 
mother." 

The following articles exemplify this. 
Article 372 : " They remain subject to their 
(the parents') authority until majority or 
emancipation." 

Article 374 : "Children shall not leave the 
paternal home without permission of the 
father, except for the purposes of voluntary 
enlistment after the age of eighteen years." 

Article 375: "The father who may have 
serious grounds of complaint on account of 
the conduct of a child, may adopt the follow- 
ing methods of cx>rrection." 
• Article 376 : " If the child is less than six- 
teen years of age, the father may have him 
imprisoned during a period not to exceed one 
month ; for this purpose the president of the 
tribunal of the district shall, upon his request, 
deUver an order of arrest" If the child be 
over sixteen years of age, the imprisonment 
may last six months, at the option of the pre- 
siding judge of the court and the district 
attorney. In neither ca«e is any written 



instrument (except of course, the order of 
arrest) or judicial formality necessary. 

Thus if parents may not disinherit their 
children, and if theft in a family does not 
exist, parents are nevertheless endowed by 
the Code with a Draconian authority over 
their offspring, which is, at least, an equally 
efficient check to the power of disinheriting 
them. 

And the power and authority of parents 
over their children does not cease at majority 
in the important events of life, such as mar- 
riage. 

Article 148 et seq, of the Code Civil, prescribe 
that marriage shall not take place without 
the consent of the parents, unl^s the son 
shall have attained the age of twenty-five 
years and the daughter that of twenty-one, 
although the age at which marriage is law- 
ful in France is fixed at eighteen for the man 
and fifteen for the woman. And even if the 
son has attained the age of twenty-five 
years and the daughter twenty-one, marriage 
can only be contracted after the service of 
three ** actes respectmux'^ or " respectful 
requests" upon the parents, and at intervals 
of one month. This law applies until the 
man shall have attained the age of thirty 
and the woman twenty-five, when the service 
of one "respectful request" suffices. 

These restrictions, severe enough, are ren- 
dered still more so by the fact that it is con- 
sidered highly improper to serve these " actes 
reppectueux" and a marriage contracted by 
virtue of this formality would almost ostra- 
cize the couple socially. 

It is impossible to give in so short a notice 
as thiS; more than a brief summary of the 
relations of parent and child, but I think 
sufficient has been said to show the vast 
differences which separate our social organi- 
zation, in this particular at least, from that 
of France.— W. M. Grin n ell in Albany Law 
Journal. 



COHABITATION, 



The decision of the Supreme Court of the 
United States in the Utah cases, turning on 
the meanin*^ of the words "unlawful co- 
habitation," suggests, if it docs not decide, a 
question which has perplexed many an 
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attorney in reference to condonation as a bar 
in divorce. 

The rule of law is familiar, that continaed 
cohabitation, after the discovery of marital 
infidelity, amounts to a condonation or par- 
don of the offence. But there is considerable 
difference of opinion as to whether this rule 
is apphcable upon evidence of continued 
residence together as man and wife without 
marital intercourse. 

Dr. Lushington seems to use the term " co- 
habitation " for actual connection ; as, for in- 
stance, whore he says that " when a husband 
has received information respecting his wife's 
guilt, and cati place such reUance on the truth 
of it as to act upon it, although he is not 
bound to remove his wife out his house, he 
ought to cease marital cohabitation with her." 
And a cohabitation is often spoken of as being 
voluntary or otherwise on the part of the wife, 
implying that it is more. than co-residence. 

V© presume the general impression of the 
profession, and tho theory upon which issues 
of condonation are usually tried, is that actual 
marital intercourse is essential, but that it 
may be presumed, and in some cases will con- 
clusively be presumed from continued resi- 
dence together: while, on the other hand, 
being at home under the same roof is not in 
itself cohabitation in the sense that as matter 
of law it amounts to condonation. 

Mr. Bishop (Marriage and Divorce, voL I, 
sec. 777, note) appears to hold that the only 
proper meaning is residence together. He 
says that he is not aware that other judges 
than Chancellor Walworth have used the 
word in any closer sense. In this he does not 
speak with his usual exactitude. The word is 
continually used as clearly in the one sense as 
in the other, and if we are not mistaken his 
own pages show instances of this. The ques- 
tion to which we advert is, which of the senses 
is the proiKjr one to give to the term in the 
rule that cohabitation is condonation.--^. 1'. 
Daily RegisUr. 



INSOLVENT NOTICES, ETC- 
Quebec Official Gazette^Jan. 9- 
Judicial AbatulonmenU, 
Charles Labounta, Sherbrooke, Deo- 26. 
Ani>ttline Plamoiulon, trailer, St. Marcel, district of 
Richelieu, Doc. 29. 
GugQon & DioD» grocer.^, Quebec, Dec. 26. 



Jean Bdem Trottier and Jean Ir^a6e Trotter (J- E- 
Tiottier & Pila)i manufaotarera, Three Riren, Jan. 4 

Curattyrs Appointed- 
. Charles W- Mayotte.— Kent & Tiirootte, MoatreaJ. 
Joint curator, Dec- 31. 

George Venner.— Kent & Tarootte, Montrea.1, joint 
curator, Deo. 23. 

Joseph C. Boaurais.— Kent & Turcotte, Montreal, 
joint curator, Jan. 4. 

CourCeau Frdrea.— C. Desmarteau, Montreal, cora- 
tor, Dec. 26. 

Zephyre B- Martin.— F. P. Benjamin, merchaQt, 
Montreal, curator, Dec- 24. 

Michael Hayes, township of Sheen, ooanty of Poa- 
tiao— W. Alexander Caldwell, Montreal, curator. 
Jan. 2. 

Thomas A- Armstrong.— Kent & Tarcotte, Mont- 
real, joint curator, Jan. 2. 

SaU in Intotvencv- 
^ In re The Beaver Lumber Co.— Sale of immoveables, 
m parish of Yamaohiohe, at 2 p.m. , Jan. 28. 
Separation a» to Property. 

Dame Charlotte Craven against Alfred Bean, a^ent 
Montreal. 

Expropriation, 

Dame Ddlima Lavigne, widow of Zotique Hndon dit 
Beauliou. Montreal. Notice of deposit of $3^43 60. 
Creditors to file oppositions within one month. 



GENERAL NOTES. 

The number of stamps sold at the Montreal Coart 
House during the year 1885 was 137,558, and the Talae 
was $112,601.50. 

In The Seraglio, 54 Law J. Rep. P- D. k A. 76. it wa? 
held a contempt for the owners of a ship to disregard 
an arrest made by telegraph. 

The London Law Timet says that fees of 100 ffain^ts 
a day were paid to each of the two leading eoansel for 
the defendants in the Armstrong case. 

The Supreme Court of Oregon has held that it is 
error to keep a prisoner in fetters during the trial. 
Statey. iS'mifA, 8 Pac. Rep., 343, eiting Pcoj)^ v- liar 
rington, 42 Cal., 165 and Slate v- Kring, 1 Mo- App., 438 ; 
B. 0. 64 Mo , .591. 

A curious anecdote connected with the birth of 
the Prince of Wales has been republished lately. It 
hjis, it appears, been the custom for the officer on 
guard at St. James' Palace to be promoted to the rank 
of major when a royal child is born. On the day the 
Prince of Wales came into the world the guard wa* re- 
lieved at 10.45 a.m. Three minutes later the Prince 
was born. The question arose which officer was enti- 
tled to promotion. The officer of the new guard claim- 
ed it because the relief marched in before the birth 
and the keys were delivered over to him, but the officer 
of the old guard claimed it because the sentries had 
not been changed at the time the child was bom. His 
men wore »till on their boats, and he disputed the eir- 
cumstanoe about the keys, arguing that in all proba- 
bility their delivery to the officer of the new guard had 
not taken place at the moment of the birth. Althoo^ 
there was no precedent, the old guard got it. 
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At the instance of the Chief Justice of the 
High Court of Calcutta, an Impeiial statute 
(Cap. 75, A.t). 1885) has heen passed to 
amend the law relating to taking evidence 
by commission in India and the colonies. 
The effect of the Act is to have the examina- 
tion of witnesses under commissions from 
English courts conducted by an examiner, 
instead of before the Colonial Court, as 
appears to have been the case in India 
heretofore. 



The iUnees of Mr. Bussell, a distinguished 
member of the English bar, and the death of 
Mr. Bangs, a very prominent member of the 
New York bar, are both ascribed to over- 
work. Our Albany contemporary, referring 
to the latter, says :— " Men are frequently not 
conscious what an unnatural strain they are 
patting on themselves. The mental and 
physical machinery move along smoothly. 
' I never had a headache,' said a great law- 
yer once to us. 'So much the more dan- 
gerous 16t yon,' said we ; ' you are destitute 
of a useful monitor.' The clock ticks r^u- 
larly, till all of a sudden it stops with a crash. 
The bright candle goes out with a pufiEl" 



SUPERIOR COURT-^MONTREAL* 
Sale hy action — Warranty — Soundness of horse, 

Hkld—I. That a statement in an adver- 
tisement of an auction sale that a pair of 
horses were ''warranted sound" did not 
constitute a warranty ; especially when the 
conditions of sale announced by the auc- 
ti(»eer, at the time of the sale, expressly 
stated that " no warranty would be given." 

2. That in the present case the hones in 
(luestion were " sound," notwithstanding one 
of them was " bent over," or " sprung " in 
the knee&.— Allan v. Burkmd, Doherty, J., 
May 5, 1885. 



* To ftppear in fnU in MontroalLaw Reports, 2 S. C. 



Qvar&'''Serviees tpiriiuds — Dime — AdminiHTar 
Hon des sacrements, 

Juoi: :— lo. Que la dime 6tablie par la loi, 
dans la province de Quebec, en favour et 
pour le maintien des cur6s, couvre l^ale- 
ment tons les services qu'ils rendent & leurs 
paroissiens dans cette quality. 

2o. Que les services rendus par les cur^ A 
leuxs paroissiens dans Tadministration des 
sacrements, sont essentiellement gratuits. — 
Aubin V. Ledairty Jett^ J., 7 Sept 1885. 



Compagnie de chemin de fer— Possession— V^nXe 
judidaire—OpposUionr^IbrmalitSs, 
Jug* .-—Que loisqu'un propri^taire d'im- 
meuble laisse une compagnie de chemin de 
fer s'emparer de son terrain, y 6tablir et ex- 
ploiter un chemin de fer, il ne pent ensuite 
empteherpar opposition la vente judiciaire 
de son immeuble par un cr^ancier de la com- 
pagnie, sur le principe que cette dernidre n'a- 
vait pas rempli tontes les formality exig^s 
par la loi de ces compagnies avant qu'elles 
puissent s'emparer des terrains d'autrui pour 
les fins de leur exploitation ; la possession 
qu'elle aurait eu sans trouble ^uivaut & une 
vente de la propri^t^— 3fon^«)n v. La Cie. du 
Chemin de Fer de MontrSal <5c Sofd, et Huet 
Mdssue, qppU Loranger, J., 21 oct. 1885. 



Capiat— ArresUUion HUgale-'Moyens def^rme 
et defond-^RenondoHon. 

Jug6:— lo. Qu'un dtfendeur arr^t^ sous 
oapias pent, aprds avoir contests le capias par 
requite avec des moyens au fond, demander 
sa liberation par une autre requite all^guant 
des moyens sufl^ants de forme. 

2o. Qu'un huissier porteur d'un bref qui 
ordonne d'arr^ter le d^endeur dans le IKs- 
trictde Montreal ne peut fairo I6galement 
I'arrestation dans un autre district— iie/cftrrc 
V. Boudreaxk^ Mathieu, J., 7 mars 1885. 



VenU judiciaire de meubles—Informalitis-^ 
Tiers— NulHtS—Rescision. 
JuGE :— Que lorsqu'un adjudicataire & une 
vente judiciaire de meublesapay^ son prix 
d'achat, la vente ne peut 6tre annuls et 
misedecote pour informality, mais seule- 
mentpour fraude et collusion.— Abrd/ietm^ 
V. Ledaire et oL, Gill, J,, 27 mai 1885. 
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JuGi :— <tae si la d^confiture est suffisam- 
ment constats par la preuve, le tribunal 
pourra de piano oidonner au tiersvaisi, qui a 
en mains ane oertaine somme d'aigent ap- 
partenant an d^endeur, de la rapporter en 
Cour, pour Ik y 6tie distribu^ suivant que 
de droit (art. 602 CPC.)— Quemd v. Barrette 
et VadebancoeWf T. S-y En Revision, Johnson, 
Bourgeois, Gill, JX, 31 oct 1886. 



COUR SUPfeRIEURE. 

JouBTTB, 13 Janvier 1886. 

Coram Cimon, J. 

Desormikbs v. GALftsEditLivBiLLB, & LEarkciR 
dit Lafontainb et al., opposante, & le dit 
Demandbur, contestant. 

ProcHure — ExknUion — OppotUion afin de 
charge fondie mr tUres— Servitude— C, P, C, 
arU, 651, 659, 709— Rente foncitre. 

JvGii—lo, Qu'une opposition afin de charge, 
mirne lorsqu^elle est Jomdk swr litres ou docu- 
ments authentiques, n'autorise pas le shirif 
d surseoir d la vente d*un immeuble, si eUe 
n*est pas aooompagnie de Vaffidavii reqms 
par VarU 661 d P, C, attendu que le der- 
nier article a euVefet d^dbrogerlaS2er^gle 
de pratique de la Cour Suptneure. 

2o. Que nh,nmoins lorsque le shirif a swpendu 
sesproddSs sur production d^une Idle oppo- 
sition, et qtfU en a fait rapport suiwmt la 
hi, le tribunal de la Cour Suptrieure, sur 
motian du saisissani demandant le rejet de 
Voppo»Jtiofn pour d^aut d^affidavit, peut ex 
officio admeUre la dUe opposition comme tn- 
lablement produUe au dossier, en usant du 
pouvoir accords A tin jugepar Varlicle 651 
C. p. C. d^ordonner le sursis d la vente. 

do. Qu^une opposition afin de charge ne peut pas 
itre re0iepar le sMrif pour la conservation 
d^un droit de passage mitogen existant entre 
Vhtniage saUi et cdui des opposants nonobs- 
tant Vamission de idle charge dans Us an- 
nonces; aUendu qu^un td droU de passage 
coMtOue une servitude rldle et queparVart. 
669 aucune opposition afin decharge ne peut 
itre regue powr la conservation de quelque 
servUude{709aP.a) 

4o. Que la charge imposie sur un hhiiage de 
payer annudlement d perpHmU, d qui dies 
ggntdueSflet mnUsfowitm ^otislMiutesd^un I 



auJtre hhitage adjacent, ne constitue fxu un 
droit de servitude rSdle, mais une diUgoJtion 
de payement pure et simple. 

Voici les faits de la cause : 

Un href de Fi. Fh. de terris est ^man^ de k 
Cour de Circuit contre un emplacement dn 
d^endeur situ^ en la ville de Joliette. Lb 
Sharif dans ses an nonces dans la gazette offi- 
cielle a omis de mentionner un certain droit 
de passage mitoyen existant sur Templace- 
ment saisi en faveur de Templacement voiBio, 
la propri^t^ des opposants. De plus, cet em- 
placement du d^fendeur est assujetti par con- 
trat dClment enregistr^ & payer k la corpora- 
tion Episcopate eatholique romaine de Mont' 
r^al les rentes fonci^res constitu^ existant 
au profit de cette derni^re, sur le dit empla- 
cement voisin des opposants. Orlesh^fa 
aussi omis de mentionner cette deni^ 
charge dans ses annonces. Cest A raison de 
ces deux omissions que les opposants se soni 
pourvus par une opposition afin de chaige 
produite le 16e jour avant la vente. 

L'opposition n'6tait pas appuy^ d'lm affi- 
davit ni d'un ordre de sursis sign^ par on 
juge ; mais elle 6tait fond^ sur des titres ao- 
thentiques. 

Lesaisissant a comparu sur la dite oppo- 
sition. II Pa contests et en a demand^ le re- 
jet par motion all^guant : lo. d4£aut d'affi- 
davit ; 2o. que les deux droits distincts men- 
tionn^ dans la dite opposition n'^taient rien 
autre chose que des droits de servitude poor 
lesquels aux termes de Particle 669 C. P- C. 
aucune opposition ne peut ^tiQ re9ue. 

La cour tout en admettant le prindpe que 
Paffidavit Etait de rigueur au has de Popposi- 
tion suivant Particle 651 C. P. C, nonobstant 
la 82e rdgle de pratique qui se trouve abrog^e, 
et en declarant Popposition non fond^ quant 
au droit de passage mitoyen, vu les articles 
659 et 709 C. P. C, a trouv6 la dite opposition 
B^rieuse et bien fond^ quant au second droit 
r^lam^ en icelle, attendu que ce dernier droit 
des opposants relatif A la rente fonddre oe 
constitue pas une servitude mais une simple 
enhance peisonnelle. 

En consequence la cour consid^rant que 
Partide 651 C. P. C. autorise un juge i or- 
donner au shirif de surseoir jl la vente, se 
prgvaut lors de son jugement, des dispositions 
de ce dernier artide, au profit des oppoBoatB, 
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et oidonne que la dite opposition restera an 

dossier. 

Motion renvoy^ avec d^pens. 
ChaHand A TeUier, avocats da contestant 
Godin & DugcUt avocats de Vopposant 



PATENT OFFICE, CANADA. 

Ottawa, January, 1886. 

Before J. CL Tach6, Dbputy Miniotbr 
OP Agbicultubk 

TSLBPHONB MaMUFACTURING Co. OP TORONTO V. 

The Bbll Tblsphonb Co. op Canada. 

PkUent Act of 1872— /urMictum of the Minister 
of AgriculttMre — NoTh-manufacturing, 

The jwrUdietUm of the Minuter of Agricul- 
iure in matters of Patents and in relation to 
Section 28 of the Patent Act, is exclusive of 
and not concurrent with, the jurisdiction of 
the ordinary courts. 

Barter v. Smith, 8 Leg. Neu>s, 210, discussed 
and followed, as to the meaning of non- 
mahufacturing and importing. 

This was a case of dispute raised against tlie 
existence of three patents granted to Thomas 
Alva Edison (now owned by the Bell Tele- 
phone Company of Canada), namely:— No. 
8,026, issued the 17th of October, 1877 ; No. 

9.922, issued the 1st of May, 1879, and No. 

9.923, issued the 1st of May, 1879, for alleged 
forfeiture on the ground of non-manufactur- 
ing and of importing, in the terms of Section 
28 of** The Patent Act of 1872." 

Mr. J. R. Roaf, Q.C, was counsel for disput- 
ants, and Messrs. Hector Cameron, Q,C., S. O. 
Wood, Q.a, and Z. A. Lash, Q.C, counsel for 
respondents. The case was heard before the 
deputy of the Minister of Agriculture. The 
petition addressed to the Minister of Agri- 
cnltnie bears date the 9th of October, 1885. 
The case was opened on the 4th day of Nov- 
ember. After some proceedings had taken 
place to establish the particulars of disput- 
ants' complaint, the question of jurisdiction 
of the tribunal was argued, on a new point, 
substantially as follows : — 

Mr. Cameron said, in substance, that they 
maintain the same objection to the jurisdic- 
tion of the tribunal as was raised in the 
other case, tried before the Minister, between 



the same contending parties—an objection 
which is the object of an application for a 
certiorari to remove the proceedings and re- 
view the decision. Under such circum- 
stances, the tribunal should not proceed with 
the adjudication upon this case. "I have 
also," added the learned counsel, "another 
objection to the jurisdiction, which is a new 
onei and has not been urged before, arising 

from the circumstances of this case : the 

jurisdiction which you are authorized to ex- 
erdse under the 28th Section of the Act in 
cases of this kind is concurrent with the ju- 
risdiction to try those same questions of im- 
portation and refusal to sell and manufacture 
by the ordinary courts of the country. .... 
A suit is now pending in which the Bell Tele- 
phone Company have brought an action 
against Mr. Roafs clients for an infringe- 
ment of these very patents. In that suit the 
disputants in this case have pleaded, as a 
matter of defence, that these patents are void 
in consequence of importation, non-manu- 
facture and refusal to sell. That question is, 
therefore, pending, and was pending, before 
the filing of this petition in the Chancery 
division of the High Court of Justice in the 
province of Ontario ; the parties are at issue 
upon it ; the question is to be tried in that 
case I submit to you that that tribu- 
nal being seized of this question you ought 
not now to proceed, and I can show ample 
authority that, by the practice of the courts, 
where two courts have concurrent jurisdic- 
tion, the court which is first seized of litiga- 
tion on any particular question is allowed to 
determine that question, and no other court 
which has concurrent jurisdiction will inter- 
fere with it pending the decision of the court 
which is already seized of the question." By 
the Patent Act, added the learned counsel, 
Section 26, concurrent jurisdiction is given to 
the other court, and the disputants in this 
case have themselves invoked the jurisdic- 
tion as a matter of defence, they have there- 
by admitted its existence. The 26th Clause 
is as follows : — 

"26. The defeDdant in any such action may spe- 
cially plead aa a matter of defence any fact or default 
which, by this act or by law. would render the patent 
void ; and the court shall take cogniianoe of that spe- 
cial pleading and of the facts connected therewith, 
and shall decide the case accordingly." 
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Mr. Buaj said, in sabstance, that it is ee- 
tablished by the courts that the sole jurisdic- 
tion in such cases is vested in the Depart- 
ment of Agriculture. Section 26 has refer- 
ence to matters that render the patent void 
from its commencement—cases in which a 
patent should not have been granted, but does 
not apply to a forfeiture of the patent by a 
breach of the terms upon which the patent 

was granted The Act says that, in 

questions as to the breach of the terms, the 
Minister shall settle, and it is his duty to 
settle any dispute arising under that matter. 
He submitted that there is no decision estab- 
lishing concurrent jurisdiction. 

The Deputy Minister decided that the case 
should go on before him, as there is nothing 
to show the existence in law of the concur- 
rent jurisdiction here now, for the first time, 
invoked. 

The counsel of the disputants not being 
ready to produce his evidence, the case was 
adjourned until Wednesday, the 9th of De- 
cember, 1885, at 11 o'clock a.m., on which 
dayi the hearing being resumed, the evi- 
dence and the arguments were offered on 
both sides. The proof adduced consists of 
the record of another case between the same 
contending parties, in relation to the Bell 
Patent, No. 7,789; of the oflfice documents re- 
lating to the three patents concerned in this 
dispute; of the two sworn depositions of 
Messrs. C F. Sise and C. F. Sclater, manager 
and secretary of the Bell Telephone Com- 
pany, taken by Mr. J. A. Archibald, com- 
missioner, appointed to that effect in relation 
with a suit before the High Court of Justice, 
Chancery division of Ontario ; of a number 
of customs' copies of invoices, certified by the 
Toronto Customs' officials; of the verbal evi- 
dence of Mr. J. N. Foster, instrument maker, 
of Toronto ; of Mr. D. £. Simoneau, electri- 
cian, of Montreal, and of Mr. C. F. Sise. The 
following is a short analysis of the argu- 
ments furnished on both sides : — 

Mr. TLoaJ^ for the disputants, in substance 
said :— As regards Patent No. 8,026, the evi- 
dence shows that there was no attempt what- 
ever to manufacture a single instrument un- 
der this patent until August, 1882; there was 
no attempt to even oflSor Patent 8,026 to the 
public. In relation to patents Nos. 9,922 and 



9,928, the Gold & Stock Telegn4>h Compuy, 
who held the two patents at the time, lent 
several instruments as models, and had in- 
struments made according to those ; bat they 
did ^ot specify, nor can the evidence iden- 
tify, this manufacture with tliese particQlv 
patents. The instruments manu£M;taied were 
simply stamped "T. A« Edison's patent'* 
That is not a compliance with Section 49 
of the Patent Act, which requires the date of 
the patent to be stamped on every article 
under a penalty. This manu£Eu;tarB comee 
down to one instrument made in two dif- 
ferent forms. Extensive orders were giveo, 
and there was a public demand for these in- 
struments, they were manufiictured daring 
sixteen months at the rate of neariy $l,00i) 
worth a month. When does the stoppage 
take place 7 As soon as the Canadian Tele- 
phone Company is incorporated and acquired 
all the patents that it can acquire, the Bel) 
Telephone Company comes in, then, and we 
find these instruments dropped out of the 
way. They intended to build up a mono- 
poly, and it led them beyond the provisions 
of the Patent Act in the case of the Bell 
patent, according to the decision of Mr. Pope,* 
and I submit that it has also led them be- 
yond the provisions of the Patent Act in 
relation to these other patents. ^ As to the 
importation, it is true there is no importa- 
tion of any one of those instruments made 
The only importation is one upon which I do 
not lay much stress. I do not rely upon the 
importations as being of themselves impo^ 
tations sufficient to upset these patents with- 
out more proof!" About the carbon bntton, 
it is an essential part of the patent, and it 
was imported,and the question arises whether 
they would have the right to import that 
button. There has never been a carbon bat- 
ton made in Canada. It lies with the re- 
spondents, who assert that they have com- 
plied with the conditions of the act^ to show, 
and to show conclusively, that the artidea 
made by them, or the parties through whom 
they claim manufacture, complied with the 
provisions of these patents. " I submit that 
we are entitled to have the patent declared 
void, because the parties did not manofae* 
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tare the patented article in Canada according 
to law.'* 

Mr. Cameron^ for the respondents, in sub- 
stance, argued that from the evidence brought 
here by the disputants, we find that, as a 
matter of fact, the manufacture of the in- 
stmments known in commercial language as 
the Edison telephone, was commenced in 
April, 1879, and continued to the year 1880 
in Mr. Foster's shops in Toronto, and that 
the instruments manufactured were the re* 
suit of the patents concerned in this case. 
The manufacture was contemporaneous with 
the petitioning for and obtaining of the two 
patents Nos. 9,922 and 9,923. As to tlie patent 
No. 8,026, it is embodied in the two others, 
which are improvements in the putting into 
operation of the claims of No. 8,026. No in- 
struments were made under the precise de- 
scription of this last mentioned patent, and 
after 1880 it does not appear that instruments 
were made after the two other Edison's 
patents In Canada, for the very simple reason 
that there was no demand for them, and thai 
the owners of these patents had a quantity 
of these Edison's instruments on their shel- 
ves, of which they could not and cannot at 
this moment dispose. The facts of this case 
are totally different from the facts of the 
Bell case, tried before the Minister of Agri- 
culture. In the present case the disputants 
are driven to the paltry importation of $12 
worth of carbon buttons, applied to the manu- 
facture of $15,000 worth of instruments, 
which insignificance brings to memory the 
maxim de minimis non curat lex. As regards 
manufacture its meaning is the supply of a 
demand, and when no demand is made there 
is no breach of the condition imposed by law, 
as ruled by Barter v. SmitK* " The case then 
sums itself up to this, that the importation 
after the year was a bagatelle, and no viola- 
tion of the spirit of the act at all, and I 
submit no violation even of the letter of the 
act; that the manufacturing had been going 
on continuously as long as the public 
wanted the instruments, and we must as- 
sume that a certain number of them were 
imported during the period when the law 
allowed the importation. Between those 
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that were so imported and those that have 
since been made there has been a manufac- 
ture of a greater quantity than the public 
now want ; there is a lot of them on hand 
and comparatively useless aiid unasked for. 
I ask you then to dismiss this application on 
the ground that the petitioner has not estab- 
lished any violation either of the letter or of 
the spirit of the act" 

Mr. Lasfij for the respondents, argued, in 
substance, that in the decision in Barter v. 
Smith and the BeU Telephone case it is estab- 
lished that it is not the mere fact of importa- 
tion, but injury to home labor which was in- 
tended to lie guarded against by the Legis- 
lature. The evidence in tliis case is entirely 
out of question, it comes within the class 
laid down in those two cases as one which 
would not void a patent. It was a surprise 
to hear the counsel for the disputants arguing 
that the onus of proof in this case is upon 
the respondents. We hold a title which is 
good as long as the contrary is not proved 
against us, surely not by us, but by the dis- 
putants, as was ruled in Barter v. Smith, 
This case must be treated as the other caseS' 
holding the law as not being directed to mat- 
ters of form or minutise, but to broad princi- 
ples of the articles invented, the broad manu- 
facture of the industry in Canada, the 
manufacture of articles when demanded. 

Mr. Wood remarked that the part of the 
argument <lelivered by the learned counsel 
of the disputants, to tiie effect that the in- 
struments manufactured by Mr. Foster, for 
the patentee, were generally under Edison's 
patents, without referring to any one in par- 
ticular, does not agree with Mr. Foster's evi- 
dence, where it is distinctly stated that these 
instruments were made under "patents 9,922 
and 9,923. 

Mr. Roaff in reply, said, in substance, that 
no attempt whatever was made here in Can- 
ada to carry out the combination referred to 
in the first patent As to the two other 
patents the question would be as to whether 
the patentee has satisfied the law by manu- 
facturing instruments in which all the claims 
of the separate patents are not taken in and 
put in operation. Mr. Sisoy who appeared 
for the respondents, cannot identiify that 
manufSacture with any one of the three 
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patents, then, I say, the onus of the proof 
does lie on the respondents to show what 
part of the patents they intended to maintain. 
The disputants come here hecause of a Chan- 
cery suit which is now pending between 
these very parties, in which these very pat- 
ents are now in issue, and which the re- 
spondents are attempting to use to prevent 
the petitioners in this case manu&cturing 
telephones for use in Canada. It is a part of 
their poHcy to keep everything to themselves 
by holding to a dozen different patents for 
the sake of monopolizing the business. We 
have proved that they manufactured some- 
thing different from the articles patented; 
the witness who made it is unable to identify 
it, except that he supposes it was made under 
these patents. They have patents with thirty 
or forty different claims ; they do not man- 
ufacture any one of these ; but manufacture 
something which is a combination of these 
two or three put together ; in reality, they 
have made something which would be the 
subject of a new patent, being new combin- 
ations of parts. The policy of patent laws is 
to favor new combinations, and not to stop 
the exercise of superior brain and push from 
utilizing in a better way the elements pre- 
viously made use of. 

On the conclusion of the hearing, the Dep- 
uty Minister reserved his decision for a fut- 
ure day. 

J. C.Tach6, Deputy MiNisnaR. — It is proper 
first, to refer to the renewal of objections 
against the jurisdiction of this tribunal, and 
especially to the new point raised, which is, 
let it be remarked, in contradiction with the 
absolute denial of competency in this tribu- 
nal. This new exception is to the effect that 
the jurisdiction possessed by this tribunal is 
one concurrent with the jurisdiction of the 
ordinary courts in matters of patents and in 
relation to section 28 of the Patent Act Of 
course, if it were so that a concurrent juris- 
diction existed, it would follow that the Court 
first possessed of the question would be the 
proper tribunal to adjudicate upon it, it would 
be one of the many applications of the max- 
im— ^)rior tempore potior jure: the point is 
here as to whether there is or not concurrent 
jurisdiction ? The law leaves no possibility 
of doubt about the jurisdiction of this tribu- 



nal, about this jurisdiction being an exdn- 
sive one, and about its decisions bdng fiiul, 
and therefore binding on every one. These 
three characters the Patent Act distinctly 
establishes in the 28th section, which governs 
the matter ; after reciting special causes of 
forfeiture, it goes on enacting as to the msn- 
ner and way, and as to by whom such £[>^ 
feiture is to be ascertained and declared in 
the following tene, imperative and unmis- 
takable language : " provided always, that in 
case disputes should arise as to whether a 
patent has or has not become null and void 
under the provisions of this section, such dis- 
putes shall be settled by the Minister of Ag- 
riculture or his deputy, whose decision shall 
be final." Such a clear enactment could not 
fail to be sustained by the courts before 
which an objection might be raised s^iunst 
it ; and, as a matter of fact, it has been so 
sustained by the courts where the question 
has been brought. It is now argued that, in 
virtue of the 26th section of the Patent Act, a 
concurrent jurisdiction is given to ordinary 
courts,whenever it is there specially pleaded, 
as a matter of defence in suits for infrin^ 
ments, that the patentee's rights are forfeited 
for want of manufacture and for importaticHi 
in the terms of the 28th section. To this 
contention the counsel for the disputants 
answered that the 26th section does not refer 
to such defaults as are created by the 28th 
section. The 26th section, however, most 
assuredly has reference to such defiaults as 
well as to other defaults ; for it says : " Any 
fiact or default which, by this Act or by law, 
would render the patent void;" but it does 
not, for all that, give rise to a concurrent 
jurisdiction,which is not mentioned nor even 
hinted anywhere in the. Act; and in that 
there are neither difficulties nor conflicts 
created. It is very easy to reconcile the two 
provisions of the statute in keeping with Uie 
ordinary rules of law and of prooedara. 
When the forfeiture, on account of illegal 
importation and non-manufacture is specially 
pleaded as a matter of defence in any soit 
for infringement, it simply becomes a gue«- 
tion pr^udiciellej which has to be determined 
by the arbitrator appointed by the law, 
whose decision, being final, is the only evi- 
dence which can be accepted to establish or 
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countennand the &ct of forfeiture alleged in 
the case. It doee not vest the court seized of 
the rait for infringement with the jurisdic- 
tion of another tribunal, but it resolves itself 
into a simple question of the kind of evidence 
which is admissible on that specific point, 
which evidence, according to the Canadian 
Patent Act, can only be the decision of the 
Minister of Agriculture or his deputy. The 
allegation of importation after the expiration 
of twelve months from the granting of each 
of the three patents involved in this case, has 
not been in any way sustained by evidence. 
It is not even necessary to examine whether 
the few articles imported after twelve months 
from the dates of any one of these patents 
could be properly, or to what extent properly, 
qualified as illegal importations, for the sim- 
ple reason that the insignificance of their 
total value forbids the view of their being 
susceptible of affecting in the least any pat- 
ent The counsel of the disputants has, with 
commendable good faith, admitted this in 
saying : " I do not rely upon the importations 
as being of themselves importations sufficient 
to upset those patents without more proof." 

The dispute raised in this case, as regards 
non-manufacture, must have been so raised 
through a misapprehension of the technical 
meaning of the word manu&cture employed 
in the 28th section of the Patent Act ; unless 
it was intended to rest exclusively on apply- 
ing the three refusals proved in the case of 
the Bell Telephone, tried by the Minister of 
Agriculture, to the three patents aimed at in 
this case^ The technical and l^al meaning 
of the words " carry on in Canada the con- 
struction of manufacture of the invention or 
discovery patented," is not to be searched 
for in Webster or the Imperial dictionary, 
but must be extracted from the very matter 
itself; in accordance with the reason of things 
and the application, to the subject, of the or- 
dinary rules of legal in^rpretation ; it is not 
a question of grammar but of jurisprudence. 
Forfeiture might reach a patent for want of 
mannfEM^uring, when Canada is at the same 
time flooded with the patented article ; a 
patent might be proof against any attack for 
non-mannfacturing, when not a single one 
article patented has been produced, or manu- 
factured in the grammatical sense of the 



word. The interpretation of the 28th section 
is laid down at length in the decision of the 
case Barter v. Smith;* that interpretation 
has been sustained by several of the highest 
courts in Canada, and by the Supreme Court 
in the case of Smith v. Ooldie;f therefore it 
is not necessary to enter here into any fur- 
ther details on the subject The whole case 
then, as regards the three patents, subject of 
this dispute, resumes itself into ascertaining 
whether or not the refusals to sell telephones, 
which have been proved in the dispute raised 
against BelPs patent. No, 7,789, apply to 
Edison's patents. No. 8,026, No. 9,922, and 
No. 9,923, as it is alleged by the disputants, 
who have filed, as sole evidence on this point, 
the evidence produced in the Bell case tried 
by the Minister of Agriculture. If it were 
clearly proven that the refusals to sell, which 
were a part of the defaults that have caused 
the forfeiture of Bell's patent 7,789, were also 
refusals to sell Edison's patents, the forfeit- 
ure of those last mentioned patents would 
have also to be declared as the conclusion of 
the present dispute. The proof adduced, in 
Bell's patent case, of refusal to sell to Mr. 
Bate of Ottawa, to Mr. Dickson of Montreal, 
and to Mr. Dinnis of Toronto, was brought 
against the existence of patent No. 7,789, 
Bell's, and contributed in part to the voidance 
of that patent ; it is evidence specifically con- 
cerning the patent mentioned and under trial 
in another case; therefore it cannot legiti- 
mately serve to destroy thzee other distinct 
patents, Edison's, unless it is specifically 
proved that the same refusal which applied 
to Bell's one patent, was also extended to 
Edison's three patents. Nothing of the kind 
has been proved ; Edison's patents are not 
specified in the declarations and correspond- 
ence of Bell's case, and nothing has been 
brought in this, Edison's case, to assert and 
establish, as a matter of proo( that the said 
refusals applied to Edison's three patents, on 
a formal demand to purchase them. In the 
absence of proof in any case, the legal pre- 
sumption is in favor of the subsistence of the 
patent, and, in this case, there is more than 
the ordinary presumption ; for it is impossi- 
ble to reasonably pretend that in the demand 
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for telephonic communication, the parties 
formulating that demand intended t6 pur- 
chase all the patented instruments owned by 
the Bell Telephone Company, who were then 
proprietors of more than a dozen different 
patents. Reason and justice force on the 
conclusion that the proof adduced against 
Bell's patent, without mention of other pat- 
ents, applies only to that patent which was 
on trial in the case in which that proof was 
produced and cannot be accepted, in that 
round-about way, as sufficient to destroy the 
other patents, because they happen to be 
owned by the Bell Telephone Company of 
Canada. These several patents acquired by 
the Bell Company are all for the purpose of 
telephonic communications ; they all make 
use of the same elements ; but they are dis- 
tinct combinations, and have a right to stand 
as separate inventions. This is a fundamen- 
tal principle in patents in all countries, there 
being everywhere a great many patents of 
combinations for an occasional one for an en- 
tirely new art or mechanism. Therefore the 
void jince of one patent for telephones does 
not by any means entail the voidance of 
another patent for telephones, because they 
stand as distinct combinations. BelFs patent 
was declared null and void by the Minister 
of Agriculture, because there was ample 
proof of importation, in forbidden time, 
having taken place to the notable detriment 
of home labor, and because there was suf- 
ficient proof of refusal to sell, which amount- 
ed to non-manufacture; while in this, Edi- 
son's case, there is no such proof as applied 
to any one of the three Edison's patents. 
The efforts to prove that there wa« not, for 
more than two years, any instrument made 
according to patent No. 8,026, that the instru- 
ments executed by Mr. Foster were not the 
distinct articles patented in patents 9,922 
9,923, as well as the alleged illegal stamping 
of the articles produced, have no bearing 
upon the points at issue. A patentee is 
within the meaning of the law, in regard of 
his obligation to manufacture, when he has 
kept himself ready either to furnish tlie pat- 
ented article or to sell the right of using 
though, may be, not one single specimen of 
the article has been produced, and he may 
have voided his patent by refusal to sell, 



although his patents were in general me. 
In this case there is absence of the proof 
without which no patent should he oonsideh 
ed forfeited. Therefore, Thomas Alva Edi- 
son's patents No. 8,026, for telephonic com- 
munication, No. 9,922, for improvements in 
telephone, and Na 9,923, for impiovemeatB 
in telephones and circuits, have not become 
null and void under the provisions of secdon 
28th of " The Patent Act of 1872." 



INSOLVENT NOTICES, ETC 

(Quebee Official Oweette, Jan. 16.) 

Judicial AbandommenU. 

Joseph ChartrancU merohant, Montreal. Jan. 9. 
Venanoe Paiement, trader. Montreal. Jan. 7. 
Benjamin A. Benoit. fumitare dealer. Saint Hn- 
ointhe. Jan. 8. 

CunUon Appointed' 

Edward C McKay, hotel-keeper. Gould-— H A. 
Odell, curator. Dec. 10. 

Anselme Plamondon, di>t. of Biehelien.— K«ot k 
Turootte. Montreal, joint curators, Jan. 11. 

Bradley Bradlow, St. Albans, Vt— William Cwwis 
Montreal, curator. Jan. 9. 

Joseph Bergeron, St. Hyacinthe.— A. Turcotte, 
Montreal, curator, Jan. 5. 

J. B. H. 66n^oal et al., Montreal.— Kent A Tuicotte. 
Montreal, joint curator. Jan. 14. 

N. Mathurin. Montreal.— Kent & Turootte, Mon- 
treal, joint curator, Jan. IS. 

Dividend SheeU' 

Qeorge Galarneau, Montreal. 1st dly. open to objer 
tion until Feb. 2. Kent A Turootte, Montreal, cniator. 

Sale in Intolv^ncy. 
Herm^n^gilde TouBsiffnant. Ste. Philom^ne de For- 
tierville. Sale of lands in parish of Ste. Philom^oe 
de Fortiervillo, 11 a.m., March 3, at church door of 
the parish. 

Action en tiparation de bient. 
Dame Exite Gagnon vs. Joseph Michaud, merchant 
Frasorville, district of Kamouraska. 



Danger op Abbidgiko thk Long Vacatiom.— We 
very much regret to hear that the first advocate of th« 
English Bar has paid the ^nalty of violating the firrt 
law of health, and been ordered to relinquish work for 
some weeks. Mr. Charles Russel " stayed up " durinp 
the Long Vacatiop. He was canvassing a metropoli- 
tan constituency, he was waging war against the im- 
purities of the river Lea. he was fighting for Ste«d. 
Jarrett & Co. in the police court and the Old Bailey, 
and wna much at chambers. The result is. that ho i? 
ordered to take his vacation when the sittings arc in 
full swing. People talk about abridging the Lon? 
Vacation. Such a step would cause a fatal deleriorft- 
tion among judges and the Bar.— Xato Tima CU»don] 
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Mr. Justice Stephen, at Manchester, on 
Janaary 13, made some observations of im- 
portance with reference to the right of a 
prisoner, though represented by counsel, to 
make a statement to the jury. One Herbert 
Masters was on trial for assaulting a girl over 
sixteen. His counsel commented on the fact 
that the prisoner could not give evidence. 
Thereupon the learned judge observed :— • 
" For years it has been my opinion — and I 
shall continue to act upon it — that prisoners, 
though defended by counsel, have a right to 
make statements. I always, therefore, allow 
a prisoner to say what he pleases on his own 
behalf, provided he make such statement be- 
fore his counsel speaks, which prevents its 
being a mere corroboration of counsel's sug- 
gestions. I think the law of the land justi- 
fies this coarse, though the authorities on 
which I adopt it might not, perhaps, be satis- 
factory to other minds than mine. If a 
suitable occasion occurs I will give my rea- 
sons at length. But the practice is not uni- 
form, there being no superior authority to 
make it so, and the matter is at present in an 
unsatisfactory condition. The late Act, which 
has apparently worked well hitherto, allows 
prisoners in certain cases to give evidence on 
oath, but it has left the law in so fragmentary 
a condition that I hope Parliament will deal 
with the question before long. The prisoner 
in this case, therefore, may make a statement 
if he wishes. If he does not, it should not 
prejudice him before the jury, as he has not 
had notice that he might do so.'' The prisoner 
then made a short statement denying his 
guilt, after which his counsel addressed tlie 
jury. 

During the January appeal term at Mon- 
treal 21 cases were heard. Of these two were 
re-hearings, and three were privileged cases, 
so that the ordinary list was reduced by only 
16. One appeal was dismissed on motion. 
Judgment was rendered in 18 cases. A 



clearance was made of all the dGihtrh re- 
maining from the November Term, and three 
of the cases heard daring the January Term 
were also disposed o^ so that only 18 cases 
remain for judgment in March. 



We suppose that judges for the most part 
are more competent than juries to appreciate 
damages, and at any rate both lawyers and 
clients, in ninety-nine cases out of a hun- 
dred, prefer to leave the matter in the hands 
of the Court. But there is this difEerenoe, 
that each judge acts singly and upon his in- 
dividual opinion, whereas the jury have to 
agree upon an amount It is not surprising, 
therefore, that the question of damages is 
not always viewed in the same manner. The 
Court of Appeal seems to think that the 
j udges in the Court below are inclined to be too 
liberal. Sir A. A. Dorion expressed regret, in 
the course of a judgment on Wednesday, at the 
disposition which appeared to exist, on the 
part of some of the judges of the Superior 
Court, to award excessive damages. In one 
case the amount was cut down from $6,000 
to $2,500, for the loss of a husband whose 
earnings during the summer season were 
proved to amount to $14 per week. In other 
cases where the amount involved is not large, 
the Court finds it difficult to disturb the 
award without actually punishing the plain- 
tiff who has come into court with a good 
ground of action ; for if the plaintiff be con- 
demned to pay the costs of the appeal, or 
even to bear his own costs in appeal, the r^ 
suit will often be that the amount of the 
judgment in his favor will be insufficient to 
defray the expenses. 



The succession of more exciting events 
has diminished the interest in the Bradlaugh 
controversy. That gentleman, however, has 
at last been permitted to go through the form 
of taking the oath, and it remains to be seen 
whether the government will prosecute him 
for sitting and voting. His case is still pend- 
ing before the House of Lords. The Speaker's 
refusal ta interfere with him in taking the 
oath is not in accordance with previous rul- 
ings, and seems to indicate that for the 
present he will be allowed the privileges of 
membership. 
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EVIDENCE £ Y COMMISSION IN INDIA 
AND THE COLONIES, AND ELSE- 
WHERE IN HER MAJESTY'S DOM- 
INIONS. 

Colonel Stanley to the Marquis of Lanedowne. 
Downing Stbbet> Dec 5th, 1885. 

My Lord, — I have the honour to transmit to 
you, for information and publication in the 
Cblony under your Government, a copy of an 
Act passed during the late Session of Parlia- 
ment, entitled ''An Act to amend the law re- 
lating to taking evidence by commission in 
India and the Colonies, and elsewhere in Her 
Migesty's Dominions." 

The necessity for this measure was brought 
by the Indian Crovemment to the notice of 
Her Majesty's Government ; and I transmit to 
you a copy of a Memorandum by Sir Bichard 
Garth, the Chief Justice of the High Court of 
Calcutta, dated 26th June, 1883, in which he 
points out the inconveniences which were 
found to arise from the state of the law as 
then existing. 

The Act which I enclose has accordingly 
been passed amending the provisions of the 
Act 22 Vic., chapu 20. 

As the Act is an enabling measure, and one 
which relieves the Judges of Colonial Courts 
from certain duties imposed by an Act of the 
Imperial Parliament, my predecessor did not 
think it necessary to delay the introduction of 
the Bill into Parliament until the Colonial 
Governments had first been consulted. 
I have the honour to be. 
My Lord, 
Your most obedient humble Servant, 
FBED. STANLEY. 
The Officer Administering 

the Government of Canada. 

CHAPTEB 74. 

An Act to amend the Law relating to taking 
Evidence by Commission in India and the 
Colonies, and elsewhere in Her Majesty's 
Dominions. 

[14th August,. 1885.] 

Be it enacted by the Queen's most Excellent 
Mi^esty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assem- 



bled, and by the authority of the same, u 
follows : 

1 . This Act may be cited as the Evidence by 
Commission Act, 1885. 

2. Where in any civil proceeding in any 
court of competent jurisdiction an order for 
the examination of any witness or person has 
been made, and a commission, mandamng, 
order, or request for the examination of soch 
witness or person is addressed to any court, or 
to any judge of a court, in India or the CoIod- 
ies, or elsewhere in Her Majesty's dominions, 
beyond the jurisdiction of the court ordering 
the examination, it shall be lawful for sncb 
court, or the chief judge thereof or such judge, 
to nominate some fit person to take sacb 
examination, and any deposition or ex- 
amination taken before an examiner so nom- 
inated shall be admissible in evidence to the 
same extent as if it had been taken by or be- 
fore such court or judge. 

3. Where in any criminal proceeding a 
mandamus or order for the examination of 
any witness or person is addressed to any 
court, or to any judge of a court, in 
India or the Colonies, or elsewhere in 
Her Majesty's dominions, beyond the 
jurisdiction of the court ordering the ex- 
amination, it shall be lawful for such 
court, or the chief judge thereof, or such judge, 
to nominate any judge of such court, or any 
judge of an inferior court, or magistrate 
within the jurisdiction of such first-menUon- 
ed court, to take tlie examination of such 
witness or person, and any deposition or ex- 
amination so taken shall be admissible in 
evidence to the same extent as if it had been 
taken by or before the court or judge to whom 
the mandamus or order was addressed. 

4. The provisions of the Act passed in the 
twenty-second year of Her Majesty, chapter 
twenty, intituled *• An Act to provide for tak- 
" ing evidence in suits and proceedings pend- 
" ing before tribunals in Her Majesty's dom- 
" inions in places out of the jurisdiction of 
" such tribunals " (which maybe cited as the 
^* Evidence by Commission Act, 1859), as 
amended by this Act, shall apply to proceed- 
ings under this Act 

5. The power to make rules conferred by 
section six of the Evidence by Commission 
Act, 1859, shall be deemed to include a power 
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to make roles with regard to all costs of or 
incidental to the examination of any witness 
or person, including the remnneration of the 
examiner, if any, whether the examination he 
ordered pursuant to that Act or under this or 
any other Act for the time heing in force relat- 
ing to the examination of witnesses heyond 
the jurisdiction of the court ordering the ex- 
amination. 

6, When pursuant to any such commission, 
mandamns, order, or request as in this Act 
referred to, any witness or person is to be 
examined in any place beyond the jurisdic- 
tion of the court ordering the examination, 
such witness or person may be examined on 
oath, affirmation, or otherwise, according to 
the law in force in the place where the exam- 
ination is taken, and any deposition or exam- 
ination so taken shall be as effectual for all 
purposes as if the witness or person had been 
examined on oath before a person duly au- 
thorized to administer an oath in the court 
ordering the examination. 



PRIVY COUNCIL. 



At TBS COUBT AT OSBOBNB HoUSE, ISLB OF 

Wight. 

December 29, 1886. 

Prbsbnt: 

Thb Qubhn's Most Ezcbllent Majesty, 
Lord PsasiDBNT, 

BUKB OF BiGHXOND AND GORDON, 

Sir Francos SANDFORf). 
SwxEKBT V. Bank of Montreal. 
Order granting leave to appeal. 

Whereas there was this day read at the 
Board a Report from the Judicial Committee 
of the Privy Council, dated 12th December, 
1885, in the words following, viz. : 

'* Your Majesty having been pleased by 
your general order-in-council of the 18th 
November, 1885, to refer unto this Committee 
the matter of a humble Petition of the Bank 
of Montreal in the matter of an Appeal from 
the Supreme Court of Canada between the 
Bank of Montreal (Defendants), Appellants, 
and Dame Emily Sweeney (Plaintiff), Be- 
spondent, setting forth that this is a petition 
for a special leave to appeal from a decision 



of the Supreme Court of Conada reversing a 
decision of the Court of Queen's Bench for 
Lower Canada (Appeal Side), which confirm- 
ed a decision of the Superior Court for Lower 
Canada sitting at Montreal The action was 
brought on the 23rd of May, 1881, by Dame 
Emily Sweeney (hereinafter called the re- 
spondent), against the Bank of Montreal 
(hereinafter called the appellants), for the 
purpose of having it declared that she was 
the owner of 30 shares in the Montreal Roll- 
ing Mills Company, of the par value of $100 
a share, and of having such shares transfer- 
red or the value paid to her. The material 
facts of the case, as appearing in the evi- 
dence, are as follows :— A letter dated the 
18th of March, 1871, from Messrs. Crawford 
& Lockhard, of Belfast, in Ireland, to James 
Rose, was tendered in evidence, which show- 
ed that Messis. Crawford & Lockhard remit- 
ted through the appellants' bank by the di- 
rection of the family of the respondent to 
James Rose, the sum of 19,930.71. An entry 
in the books of Morland, Watson f& Co^, of 
which firm Rose was a partner, was tendered 
in evidence, which showed that Rose tran»- 
ferred the above sum to his credit with Mor- 
land, Watson & Ca, and that he drew out 
part of such sum or of a further sum added 
thereto by Messrs. Crawford A Lockhard (as 
to which the evidence was similar), on the 
4th of April, 1871. An account entered as 
the account of ''James Rose in trust " in the 
books of the Montreal Rolling Mills Co. was 
tendered in evidence, which showed that on 
the 4th of April, 1871, Rose invested $4,000 
in the purchase of four shares in the Mont- 
real Rolling Mills Co. of $1,000 each. On 
the 11th of April, 1871, Rose obtained from 
the Montreal Rolling Mills Co. a certificate 
numbered 0,008, certifying that Rose ''in 
trust " was the holder of three shares of 
$1,000 each : the certificate stated on its face 
that the shares were transferable only on the 
books of the Company : subsequently the 
value of the shares of the Montreal Rolling 
Mills Co. was changed from $1,000 to $100 
each : on the 3rd of June, 1879, Rose trans- 
ferred to Buchanan, as the manager of the 
appellants' bank, 250 shares of $100 each in 
the Montreal Rolling Mills Co., and on the 
13th of March, 1879, a further amount of 60 
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similar shares : the two instruments of trans- 
fer state the transfers to be from James Rose 
" in trust," to W. J. Buchanan, " in trust," 
but do not state anything as to tlie nature of 
the trust in either case, or who were the ces- 
tuisQue trustent : Buchanan had no knowl- 
edge that Rose held the shares fa trust for 
the respondent or any particular person, or 
otherwise than as appeared on the face of 
the certificate and the books of the Montreal 
Rolling Mills Co., that the holding of the 
shares was affected by any trust ; the above 
transfers were given as collateral security for 
advances by the appellants to Rose personal- 
ly : Rose was at all times thereafter largely 
indebted to the appellants : the respondent 
was unaware of the transfer to Buchanan 
until she was informed of the same by a let- 
ter from Rose to her, dated the 6th of Janu- 
ary, 1880 : it was stated in evidence by Rose 
that he gave the certificate No- 0,008 to the 
respondent, but it was not proved when the 
certificate was given to her : it was also so 
stated by Rose that he paid respondent the 
dividends declared on the said shares before 
the 1st January, 1880, but no evidence was 
given to show that the respondent knew 
what the nature and source of the sums so 
paid to her were : on the 27th of January, 
1881, protests were served on behalf of the 
respondent on the appellants and the Mont- 
real Rolling Mills Co. : the pleadings in the 
case are not herein stated, as the points at 
issue frdly appear from the judgments here- 
inafter referred to : on the 24th of December, 
1881, Mr. Justice Rainville, as judge of the 
Superior Court for Lower Canada, sitting at 
Montreal, gave judgment in favor of the ap- 
pellants : the case was heard on appeal be- 
fore the Qourt of Queen's Bench for Lower 
Canada (Appeal side), constituted by Sir A. 
A. Dorion, C.J., Monk, Baby, Doherty and 
Caron, J J. : judgment was given on the 25 th 
September, 1884, for the appellants: the 
learned judges of the Court of Queen's 
Bench were unanimous in favor of the appel- 
lants, and the judgment was delivered by 
the Chief Justice, by which the judgment 
dismissing the action of the appellants was 
confirmed : on the 10th and 11th of March, 
1885, the case was heard on appeal before 
the Supreme Court of Canada, constituted 



by Ritchie, C.J., Strong, Foumier, Henry and 
Taschereau, JJ., and on the 22nd of June, 
1885, judgment was given by RitchiSi CJ., 
Foumier and Taschereau, JJ., for the re- 
spondent; Strong, J,, dissenting; Mr. Jus- 
tice Henry does not appear to have ddivered 
any reasons : it is submitted that the judg- 
ment in favor of the respondent in the Su- 
preme Court, proceeded chiefly, if not entire- 
ly, upon the principles and authoritiee of 
English and American law relating to tmetg, 
and not on the law in force in the Province 
of Quebec, and that it is of the utmost im- 
portance that questions of law should l)e 
decided according to the system of law of 
the province in which they arise, and es- 
pecially that the doctrines of English lav 
relating to trusts and notice should not be 
applied in cases in the Province of Quebec, 
where they are not legally applicable : it is 
submitted further that questions of great and 
general importanoe on the subject of the 
law of Quebec in regard to trusts are raised 
in this case, and that it is important the 
present decision of the Supreme Coart 
should not be allowed to stand as a prece- 
dent: it is submitted further that in the 
present case important questions of the ad- 
missibility of evidence in the court of the 
Province of Quebec, according to the law in 
force there, were raised and were erroneotis- 
ly decided : the above questions are of great 
importance to the appellants and other bank- 
ers in the Province of Quebec in the conduct 
of their business : deposits of sj|iaze6, of 
which the certificate states them as in the 
present case to be held "in trust,** are frequent 
and it appeared in evidence that the appel- 
lants have never regarded these words as 
putting them on inquiry or limiting the 
rights of the holders of the shares so to deal, 
with them; and humbly praying that your 
Majesty in council will be pleased to order 
that the petitioners shall have special leave 
to appeal from the said judgment of the Su- 
preme Court of Canada of the 22nd June, 
1885, and that the Supreme Court of Cana- 
da may be ordered to transmit forthwith 
their transcript of their proceedings and evi- 
dence on which such judgment was given to 
the Privy Council office or for other relief 
in the premises. 
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TheLoids of the Committee, in obedience 
to your Mi^esty's said general order of 
reference, have taken the said bumble 
petition, for leave to appeal, into con- 
sideration, and having heard counsel on 
behalf of petitioners, their Lordships do 
this day agree humbly to report as their 
opinion to your Majesty, that leave ought 
to be granted to the Bank of Montreal to 
enter and prosecute their appeal from the 
said judgment of the Supreme Court of Can- 
ada of the 22nd June, 1885i npon depositing 
in the Kegistry of the Privy Council the sum 
of £300 sterling as security for the costs of 
the respondent in case the said appeal should 
be dismissed, and their Lordships do further 
report to your Majesty that the Registrar of 
the Supreme Court of Canada ought to be 
directed to transmit to the Registrar of the 
Privy Council, without delay, authenticated 
copies under the seal of the said court of the 
record, pleadings, proceedings and evidence 
proper to be laid before your Majesty on the 
hearing of this appeal, upon payment by 
the appellants of the usual fees for the 
same." 

Her Majesty having taken the said report 
into consideration, was pleased, by and with 
the advice of Her Privy Council, to approve 
thereof and to order, as it is hereby ordered, 
that the said Bank of Montreal be and the 
same is hereby allowed to enter and prose- 
cute their said appeal from the judgment of 
the Supreme Court of Canada of the 22nd 
June, 1885, upon depositing in the registry 
of the Privy Council the sum of £300 ster- 
ling, as security for the costs of the respond- 
ent in case the said appeal should be dis- 
missed, and the Registrar of the Supreme 
Court of Canada is hereby directed to trans- 
mit to the Registrar of the Privy Couucil 
withont delay, authenticated copies under 
the seal of the said court of the record, 
pleadings, proceedings and evidence proper 
to be laid before Her Majesty on the hearing 
of this appeal, upon payment by the appel- 
lants of the usual fees for the same. 

Whereof the Governor-General, Lieuten- 
ant-Governor or Commander-in-Chief of the 
Dominion of Canada for the time being, and 
all other persons whom it may concern, are 
to take notice and govern themselves accord- 
ingly. 



CIRCUIT COURT. 

Montreal, December 9, 1886. 

Before Doherty, J. 

Mulun v. Kehob, and Kehob, petitioner. 

Saisie'Arrit conservatoire — Petition to quash. 

Held: — That a mide^onservatoire may he 
quasfied on petUii/n' 

The plaintiff proceeded by saisie-oonserva^ 
toire against the defendant, alleging an in- 
debtedness to him by the defendant of $75, 
and that the defendant had transferred to 
him as security for this amount a certain 
hearse. 

The defendant petitioned to quash the seiz- 
ure on grounds of informality and insuffi- 
ciency of affidavit 

M. J. F. Qidnn, for plaintiff, submitted that 
the petition could not be granted, as a peti- 
tion was not the proper proceeding, citing in 
support Burnett v. Pomeroy, and Pomeroy pe- 
titioner, S. C, 14th March, 1884. Doherty, 
J., 7 Legal News, p. 110. 

The following is the judgment :— 

" The Court, etc., doth grant the petition 
made in this cause by said defendant to an- 
nul the seizure conservatoire made therein, 
and in consequence declare the said seizure 
before judgment made in this cause, and all 
proceedings had thereunder, null and void, 
and doth grant main4evSe thereof^ and order 
that the guardian in whose possession the 
hearse in question now is do forthwith de- 
liver the same to the defendant, but without 
costs, said defendant being in bad faith.'' 

Quinn & Weir^ attorneys for plaintiff. 

E, Houle, attorney for defendant 
(m. j. f. q.) 



APPEAL REOISTER—MONTREAL. 
January 15. 

Heffeman <fc Walsh* — Motion to dismiss 
appeal ; granted for costs which will be costs 
in the cause. 

KeUy <& HaUiday. — Motion to dismiss ap- 
peal ; granted for costs only. 

Cheney d: Brunei dc Chauveau. — Motion of 
appellant that the copy of record produced be 
accepted and received in place of the origi- 
nal record which is lost ; granted by con- 
sent 
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Pdpineau & CorporaHon deN, D. de Binue- 
cour&— Heard on motion for deposit of ex- 
hibits with aerk of the Court -C, A. V. 

Reinhardt iXs Davidson, — Heard on motion 
to complete the record.— C. A. V. 

Exchange Bank & Cheney » — Motion for dis- 
missal of appeal, discharged. 

Burroughs ds }f e228.^Heard on motion 
that appellant's factum be rejected from the 
record, in defi&ult of appellant paying $10 
condemnation money. C. A. V. 

Brady & /St0t(xir(.— Heard on merits. C. A.V. 

CKmey & Brunei <fc Chauveau.—^eaxd on 
merits. C. A. V. 

(Xty of Montreal <k Leuns, — Heard on merits. 
C. A. V. 

Cie. d'Asmrance MutueUe dc. ViUeneuve.^ 
Hearing commenced. 

January 16. 

Papinenu dc Corporation de N, D, de BoMe- 
cour«.--Motion for deposit of exhibits rejected 
without costs. 

NoTTMT iSc JPhr^MAar.— Motion for leave to 
appeal from interlocutory judgment, granted. 

Canadian Pacific RaUuxiy Co, dc Barry,^ 
Motion for leave to appeal rejected, Ramsay, 
J., dissenting. 

Bx>lKmm de Canadian Pacific Railway Co,-^ 
Judgment reversed. 

OrothS de /Satmder*.— Judgment confirmed. 

Hamilton Powder Co. dc Xom6e.— Motion 
for leave to appeal to P. C. Granted. 

Xa Oied^ Assurance MuiudU conire le feu de 
la eiti de Montrial de F*tfen«««.— Hearing con- 
cluded. C. A, V. 

January 18. 

Chapleau de 63^«.— Motion for leave to ap- 
peal from interlocutory judgment. Motion 
rejected 

Comer de Bi/rd.— Heard de novo. C. A. V. 

Almowr de Ca6fe.— Heard on merits. C.A.V. 

Holland de CoMidy.— Hearing on merits 
commenced. 

January 19. 

RoUand dc Cassidy,—HeBTmg concluded. 
C.A.V. 

Central Vermont Railway Co. de Corporation 
VUle SL Jean. — ^Hearing on merits com- 
menced. 

January 20. 

Duranceau dc Zartie.— Heard on petition 
for leave to appeal C. A, V. 



PhiBipsdeBain.—'V^^^Ga for appointment 
of sequestrator rejected; motion to unite 
cases, granted only for argument 

Central Vermont Ry, Co, de La Cofpomtm 
Ville de St, Jean, Hearing onmerits resomed 
and concluded. C. A. V. 

Brunei de L^Associatum Pharmatxuiique.- 
Heard od merits. C A. Y. 

MaodougaU de Demers, — Hearing de mm 
commenced. 

January 2L 

Bryson dc Carinavan, — ^Motion for dismisnl 
of appeal, granted for coets. 

^Vench de McGee de iio^er«.— Judgmeot con- 
firmed. 

Burroughs de Wells.— Motiaa diachaiged 
without costs. 

La CorporaHon d^Yamasba de Dutodker.^ 
Judgment reversed, Tessier and Cross, JJ., 
diss. 

Bell de Court de Mcintosh. — Judgment con- 
firmed. 

FUiatrault de Prieur, — Judgment oonfinned- 

(yKeefe de Desjardins, — Judgment confirmed. 

Mvidoon ds Dunn. — Judgment confirmed. 

MaodougaU dc Demers, — TTAft^ring de novo 
continued. 

January 22. 

Major de Mackay- — ^Petition to give secority 
at Montreal, granted by consent 

WilleU et al, de Qilmour de Marchand.'-Oa 
appellants' motion to unite this appeal with 
the cross appeal ; C A. V. On respondent's 
motion to dismiss appeal for not having 
filed fiactum within the delay. C.A.\- 

Bourgeois dc La Bangue de SL Jeotk— Ap- 
peal on petition to quash writ of saime-arrit 
avant jugemenL Cause declared privileged. 

Oadot dc Ouimet. — Heard on merits. G A V. 

Deldge do De^d^e.— Heard on merita CL A V. 

Qmbec Central Ry. Co. ^ Ontario Car%Ca,— 
Heard on merits. C. A* V. 

Bowendc Ontario Car Go.-— Heard on merits. 
QA-V. 

January 23. 

MaqfaHane dc Pti.ri8h of SL G^mtre.— Heard 
on merits. C* A. V, 

Dorsennens dc MHUken. Heard on merits. 
C. A. V. 

January 25. 

Copeland dc Ledere. — Judgment reversed; 
Tessier and CroBS> JJ., diss. 
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Oregoire & Cre^**.— Judgment reversed, 
Monk,J.,6{tM; 

WUUU & OHmaur A Marchand.— Motion to 
dismiss appeal rejected without costs. Motion 
to unite appeal and cross appeal, rejected 
without costs. 

Beinhardt & DavidBortn—^oixcm for com- 
pletion of record dismissed with costs. 

Diaranoeau & Lame. — Petition for leave to 
appeal granted. 

Bon & i2o«8.— Motion to dismiss appeal 
granted. 

LaBanqaed^EpargneALa Banque Jacques 
CEtrtiCT-.-- Judgment reversed. Motion for 
appeal to Privy Council, granted by consent 

CUixens Inwranoe Co, & Sourgtdgnon, — 
Judj^no^nt reversed. 

Kieffar & WhitehMuL-^'ELeard on motion to 
dismiss appeaL C. A. V. 

McShane & Byron et oL — Heard on motion 
ibr leave to appeal from interlocutory judg- 
ment C A. V. 

Bou & Steams. — Heard on merits. Judg- 
ment confirmed. 

Bois S PringU.—He9^ on merits. C. A. V. 

Great North Western Telegraph Co. de 
ArchambauUy ds cross appeal. — Hearing on 
merits commenced. 

January 26. 

MacdougaU dt Demers. — ^Hearing de novo 
concluded. C A. V. 

Great N<yrth Western Telegraph Co. dt. 
ArchambauU, and cross appeaL — ^Hearing con- 
tinued. 

January 27. 

Ki^er de Whitehead. — Motion for dismis- 
sal of appeal, granted for costs. 

McShane de Byron. — ^Motion for leave to ap- 
peal from interlocutory judgment, rejected. 

Daigneau dt Xeivagfiie.— Judgment confirmed. 

De Blois de La Corporation de St. EranQois 
du Lac — Judgment confirmed. 

Mvnette de La SocUti St. J.-Bte. de VaUey- 
jie/(2.— Judgment confirmed. 

Boons dt Monette. — Judgment confirmed, 
Ramsay and Cross, JJ., diss. 

Comer de JSyrd^-Judgment reformed and 
damages reduced to S2,500. Ramsay and 
Cross, JJ., dtw., were for reversing wholly 
and dismissing action. Appeal and cross ap- 
peal to P. C, granted by consent. 



. Brunet de L* Association Pharmaceutique de 
la Province de Qu^&ec.'— Judgment reversed. 

Bedfiddde La Banque d'Hochelaga.'— Motion 
to dismiss appeal. C. A. V. 

PeteUe de SL Louis. — Motion for leave to ap- 
peal from interlocutory judgment Rejected. 

Great North Western Telegraph Co. dc 
ArchambauU ; and Archambavlt de Great North 
Western Telegraph Oo.— Hearing on merits 
concluded. C. A. V. 

The Court adjourned to March 15. 

. SUPEBIOB COUBT-^MONTBEAL.* 

Libd'^MercantUe agency — Privileged commwmr 
cation — Damages. 

The defendant, a mercantile agency, sent a 
circular to its subscribers with the words "call 
at office," in reference to the plaintifis, dry 
goods merchants of Montreal. Those who 
enquired at the office, including a newspaper 
correspondent who was not a subscriber, were 
informed that the plaintiflBs had applied for an 
extension of time on a large indebtedness to 
their English creditors. This information 
was untrue, and was based upon a rumour 
which the defendant had not verified. The 
report injured the plaintiff' credit, and em- 
barrassed them in their business. 

Hbld: — ^That the reports of a mercantile 
agency to its subscribers are not privileged 
communications, though made in good faith, 
and from information upon which it relies ; 
and such agency comet under the general 
rule which makes every person capable of 
discerning right from wrong responsible for 
the damage caused by his fault to another, 
whether by positive act, imprudence, neglect 
or want of skill 

2. The defendant having been guilty of 
gross neglect in circulating a report of an in- 
jurious nature without verifying it, the dam- 
ages, though no special amount was proved> 
were assessed at $2,000. CarsUy et al. v. The 
Bradslreet Company. Loranger, J., Nov. 20, 
1885. 



Evocation — Jugement de la Cour Suphieure — Vor 
liditi de riwcation admise — Benvoi subsiquent 
du dossier d la Cour de Circuit. 
Jugb: — lo. Qu'un jugement de la Cour 8u- 

p^rieure ne pent dtre r^vis^ par la m^me 



* To appear in Montreal Law Reports, 2 S. C. 
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oour ; 11 ne peut ^tre modifi6 que par nn tri- 
bunal sup^rieor. 

2aQa'ainsi lorsque laCour Sup6rieure a jug6 
et admis la validity d'une Evocation de la Cour 
de Circuit, elle ne peut par un jugement sub- 
s^uent declarer qu'il n'y avait paa lieu 4 
^voquer la cause et ordonner que le jugement 
sera remis H la Cour de Circuit St Aubin v. 
Ledaire. In Review, Jett6, Mathieu, Loran- 
ger, JJ., 31 Janvier 1684. 

Oiti de MontrSal — Eiglemeni — InconsHtuti<mr 

cdiU — Bdteavrtrav^tner—Taxe annueUe-^Pre- 

Kription, 

JugA : — lo. Que quoique le commerce et la 
navigation soieut du ressort du parlement 
figd^ral, n^nmoins la legislature provinciale a 
le droit, en vertu de la section 92 de "Acte de 
FAmSrique Britaimique du Nord,** d'autoriser 
une muiricipalite 4 imposer une taxe annuelle 
sur tout b&teau-traversier partant d'un endroit 
quelconque dans cette municipality. 

2a Que bien que le hdvre ne soit pas inclu 
dans les limites de la cit6 de Montreal, cette 
deroidre a le droit, par le chapltre 52 de la 39e 
Victoria, d'imposerune taxe de $200 sur tout 
bdteau-ft-vapeur traversier transportant dans 
la cite des voyageurs d'un endroit n'^tant pas 
ft une distance de neuf milles. 

So. Que Ton ne peut demandeur la cassa- 
tion d'aucun r^glement de la cite de Montreal 
apr^ Texpiration des trois mois qui suivent 
sa miseen force, excepts lorsque ce r^glement 
est inconstitutionnel ou tUlra vires. La Com' 
pagnie de Navigation de Longueuil v. La Oiti de 
Montrial, Loranger, J., 20 nov. 1885. 



RECENT U. S. DECISIONS, 

Witne89 — Professional Opinion — Pre-require- 
ment of Professional Fee. — In an action for an 
assault and battery, a witness, who was a 
physician, was called to testify in behalf of 
the plaintiff, on the trial, and stated that he 
was called to see the plaintiff professionally, 
after the injury, and described the condition 
in which he found the patient The witness 
was then shown a policeman's " billy," and 
asked if a blow struck with it on the head, 
at or near the temple, would or would not be 
likely to produce upon the person receiving 
such blow, a condition like or similar to that 
in which he found the plaintiff. The witness 



thereupon, without answering the qufistioii, 
made inquiry of the court whether it did not 
call solely for a profiassional opinion, and tbe 
court answered that it did Witneis then 
declined to answer until his professional fee 
of $10 should be paid or secured to him, and 
persisting in his refusal, the court imposed g 
fine upon the witness, as for a contempt of 
court On error it was hdd, that having al- 
ready, and without objection on his part, 
stated the condition of the patient he had 
visited professionally, the witness could not 
properly refuse to give his opinion as to tbe 
cause of the symptoms he discovered to ex- 
ist, and this without a professional fee being 
paid or secured to him therefor. The opinion 
sought to be elicited was pertinent to th6 
subject about which he had voluntarily testi- 
fied. Sup. Ct 111. Wright v. People, 112 111. 
540. 



INSOLVENT NOTICES, ETC. 

Quebec O^ial Gaxttte, Jim. 2S. 

Judicial Abandonment' 

J. Omer Miohaud, merohant, parish of St. Gabriel 

de Brandon, district of Riekeliea. Jan. 14. 

Dame Eugenie Bemers, wife of Erariste Barrett. 
marthande publioue, Ghamblr Basin. Jan. 15. 
Curatorg Agipointed. 
Venanoe PaiemenU — George DaToliiy. Montreal, 
curator. Jan. 15. 

A. E. Raoicot— Kent A Tarootte, Montreal, jobt 
curator. Jan. 15. 

Gagnon & Dion.— Arthur M. Perkins, Montreal, 
curator. Jan. 16. 

Dividend Skeei . 

Savage A l4yman, Montreal. Interim diyidend sheet, 
J . M. M • Duff, curator, Jan . 23. 

Rule qf CourU 

Evans Sons <& Mason Ts. Emmanuel Haot* Qaebeci 
curator to vacant estate of late 0- B- Branet Notice 
calling in creditors of estate. 

Aetiont en t^paratioH de bient. 

Dame Molina Jobin vs. Joseph Tnreotte, carter. 
L'Assomption- Jan. 29. 

Dame Edwidge Joubert vs. IsaYe A- Gauthier, dealer. 
St. Enfant Jesus. Coteau St Louis. Jan. 19. 

Dame Lumina Vandal vs. MoYse Dupanl, oarUr, St. 
Johns, Iberville. Jan. 20. 



GENERAL NOTES. 

I Mr. William Grantham, Q.C., has been i4>pouited ft 

Justice of the High Court in succession to Sir Henry 

' Lopes, raised to the Court of Appeal. Mr. Grantham, 

I who is descended from a long line of solicitors* was 



born in 1S35. called to the bar in 1863, and cre»tad a 
aC. in 1877. 
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Mr. Hughes, the author of the well known 
Tom Brown's School days, becam'e lately a 
county judge, and has already given a sin- 
gular indication of his old love of athletics. 
A case came hefore him as to who was the 
winner of a pedestrian match; the judge 
suggested and the parties consented that the 
point should be determined by running it over 
again in his presence. The; Law Journal 
comments on this as follows : " The course 
taken by Judge Hughes in the case of the 
walking match recently before him shows how 
difficult it is even for the judge to subdue the 
instincts of the natural man. As an old 
hunter put to hack works pricks up his ears, 
and perhaps jumps over the hedge at the 
sound of the voice of a pack of hounds, so 
the author of * Tom Brown,' at the mention 
of a foot-race, throws off his wig, and is ready 
to hurry to the ash-path. When the evid- 
ence on the question who won the race is not 
clear, to order it to be run over again is the 
newest form of new trial. It is not an effect- 
ive form, because the man who wins the race 
to-day is not necessarily the man who would 
have won it three months ago, and we fear 
it is not contemplated by the practice of any 
court of law, whether county court or other. 
For the judge of law to turn himself into the 
judge of the course, besides being a little un- 
dignified, might lead to an action being 
brought against himself in his own court 
These methods are less suitable for this pro- 
saic time than for the mythical days of h>an- 
cho Panza or Haroun Alraschid." 



In the case of the L. I. M. dt S, Ry. v. LiUt 
Supreme Court of Arkansas, where a pas- 
senger refused to deliver up his ticket be- 
cause he could find no seat, and was ejected, 
the Court held that the contract was that he 
should have a seat. Neither party can sever 
the contract The road cannot simply carry 
him without a seat The passenger may re- 
fuse to give up the ticket, but cannot accept 



the carriage without seat and not pay. No 
recovery could be had because of the ejection. 
He could sue for non-compliance with the 
contract 



A curious ground for a new trial came up 
in the case of House v. State, 5 Tex. Law Rev. 
675, where the district attorney in his ad- 
dress to the jury said that "the State of 
Texas might be raked over with a fine tooth- 
comb, and a more notorious character than 
the defendant John House could nowhere be 
found." The Court held that this remark was 
ground for a new trial, and characterised it as 
* an impassioned expression highly exaggei^ 
ated, it may be, but inadvertently spl'inging 
from the heat of debate.' 



A personage clearly and distinctly out- 
lined even in a community not lacking in 
definite and positive individuality has passed 
away from us. Mr. Joseph Doutre, who died 
on Wednesday after a severe and tedious 
illness, was not a great lawyer in any but a 
mere local sense, still less was he a great ad- 
vocate; ,but he was certainly a very com- 
petent lawyer, quick to grasp the essentials 
of his case, patient and constant in urging its 
merits, and carrying it through with a courage 
and self-possession rarely disturbed. Add to 
these qualities a certain simplicity and direct- 
ness of purpose, a large capacity for labour, 
long experience, indefatigable industry, and 
conscientious devotion to his client's inter- 
ests, and you have the picture of a very safe 
comisel to be entrusted with important is- 
sues, and this Mr. Doutre undeniably was. 
He had a large measure of independence of 
character, without being the least bit of a 
crank ; frank and courteous in his profes- 
sional bearing; generous and whole-souled 
in his family and social relations. It was 
Mr. Doutre's fortur^ to be connected with a 
number of cases of special note, chief among 
which may be mentioned that celebrated 
Ghubord case, which he fought with the 
utmost constancy and courage, finally 
securing a triumph before the Privy Coun- 
cil. The successful issue of this remarkable 
suit brought Mr. Doutre immense reputation, 
and a large and lucrative practice which sub- 
sisted without abatement until his appoint- 
ment as counsel for the Canadian Govern- 
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ment before the Fisheries Commission com- 
pelled him to withdraw himself for a length- 
ened period from his ordinary professional 
engagements. The difficulty which subse- 
quently arose as to the settlement of his fees 
for services before the Commission is much 
to be regretted, for it is certain that Mr. 
Doutre made great sacrifices in order to de- 
vote himself to the public business. Before 
this date Mr. Doutre had well deserved a 
place on the bench, and would undoubtedly 
have made an excellent judge. This is not 
the place to speculate upon the motives 
which induced his friends, when they had 
the opportunity to recognize his ability and 
services by giving him a judicial p)osition, to 
pass him over in favor of younger men ; but 
it is difficult to imagine that the motives, 
whatever they may have been, were credit- 
able to the party in power. Mr. Doutre, who 
was the author of a romance at nineteen, al- 
ways retained a fondness for literary work. 
He contributed frequently to the daily press, 
and his work uiK)n the Constitution of Can- 
ada is well known to the profession. We 
may add that he has been an occasional con- 
tributor to the columns of the Legai News sinco 
it was established. His death is felt as a 
personal bereavement by very many of his 
confrhresy and is sincerely regretted by a 
much wider circle of friends. This feeling 
has been evinced by the overflowing attend- 
ance at the usual bar meeting, and the im- 
mense procession that followed his remains 
at the funeral ceremonies this afternoon. 



COUR SUPKRIFAmE-^MONTREAL^ 

" Acte refondu des chemins de fer de 1879 " — 
ExjiroprUd'wn — Possession— Venk—InUrets 
— 0J/rc8 rMli'S. 

Jcofe : — lo. Que tout acheteur doit au ven- 
deur les int^rets du prix de vento, lorsque la 
chose vend« est de nature ti produire des 
fruits ou autres revenus, k compter de la prise 
de possession. 

2o. Qu'une compagnie de chemin de fer 
qui prend possession d'un terrain durant les 
proc6d^s de I'expropriation, doit au pro- 
prit»taire les interets sur le prix qui lui sera 



adjug^ par Tarbitrage ft dater da moment 
qu'il aura 6t6 d^poss^^ de son terrain. 

3o. Que les offres relies du prix adjng^, 
sans interet, faites par la compagnie sous C68 
circonstances, sent insuffisantes.— TA^ AHan- 
tic <i* North West Ry. Co. <I- Prudhomm: 
Mathieu, J., 17 nov. 1885. 



Substitution — Son itendue sow Vancien drcnt— 
Statut impiriid (1774) UGeo.lV—Statut 
pf^iindal de ISOl^Liberii de tetter— 
DigrSs de stibstituiion — AccroissemerU. 

JuQt ; — lo. Que sous Vancien droit, la loi 
et la jurisprudence constante limitaient fes 
substitutions par testament ft deux d^gr^, 
outre Tinstitu^- 

2o. Que le statut imperial de 1774 et Facte 
provincial de 1801 accordant la liberty illi- 
mit^ de tester, n'ont pas eu Teffet d*abroger 
oes dispositions de I'ancien droit, et que les 
substitutions sent rest^es limit^es depuis 
comme elles T^taient avant ces statute. 

3o. Que les d6gr^s de substitutions doivent 
^tre compt^s par testes et non par souch^J ; 
que lorsque plusieurs personnes regoivent 
ensemble et par des droits ^gaux leur ^h^ant 
en m6me temps, tons ne font qu'un d^grd, mais 
chacune de ces personnes fait aussi un d^gr^ 
pour la part qu'il recueille, de telle fagon, que 
si ft son d^ccis ses co-h6ri tiers regoivent sa 
part, ils se trouveront ft former un d^r6 sub- 
sequent— CWAkri V. /ow«5,Mathieu, J., 3 Jan- 
vier 1885. 



♦ To appear in Montreal Reports, 2 S.C. 



C C. Art 2127— Difaut d'enxregUtrement d^^^: 
ctssion mlonUiirc dr criancc — Effet di hi 
saisi^'arrH apr^s jugement — Cession jvdiei- 
aire— a P. C ^rM. 610, 625. 

D. transporte par acte authentiqae ft R un 
l)rixde vente d'immeuble non enregistr^ du 
par C. ft qui le transport est signifi^, nisik 
\Qque\ n'etait pas enregistr6. Plus tard lo 
prix de vente est enregistr^, sans mention dn 
transport Subs^quemment ft tout cela, G. 
qui a un jugement contre D., fait signifier une 
saisie-arr^t ft C. qui declare ne rien devoir a 
D. Alors G. fait enn^istrer une copie da 
bref de saisie-arr^t et du proces verbal de U 
signification, et en donne avis ft C en luj 
faisant signifier des certificats d'enr^jistre- 
ment Post^rieurement, le transport de D. i 
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B. est enregistr^ et il est de nouveau signifi^ 
avec oertificat d'enregistrement HC. Vient 
maintenant une contestation par G. de la 
declaration du tiers saisi. 

Jcge:— lo. Que reniegistrement du-bref 
de saisie-arr^t ne vaut rien, et qu'il n'a pas 
fait voir au bureau d'enregistrement quelle 
cr6&nce il saisissait 

2o. Que la signification du bref de saisie- 
anr^t n*a pas op6^ une cession judiciaire, et 
que le jugement seul ordonnant au tiers saisi 
de payer, op^re cette cession. 

3a Que D. n'6tant pas un cessionnaire ne 
pent se pr^valoir du d6faut d'enregistrement 
du transport. 

4o. Que ce transport, m^me non enregistr6, 
8ignifi6 avant la saisie-arrfit, Temportera sur 
cette demi^re.— G^oyefte v. Dupri, et Coulurey 
T. S. En Revision, Torrance, Loranger & 
Cimon, JJ., 30 juin 1885. 



COUE DE CIRCUIT. 

Chiooutimi, 1885. 
Coram Routhieb, J. 
Lepbbvrb et al. v. Gingras. 
^isie^Qardien—ConirainU par Corps. 

Jug6:— la Qm mr requite pour contrainte par 

carpsj la preme ne peut sc faire autrement 

que par le rapport de Vhvimer et par affir 

davits, 

2o. Que VaffidavUdeVhimsierne peut Streadmis 

pour proiwer unfait essentiel amis dam son 

rapport et pour corriger une erreur de date. 

3o. Qu'tZ Tut j^ Hre permU d Vhuisgier de pro- 

dudre ou de mbstUuer un nouveau rapport- 

4o. Que la contrainte par corps pour rebellion d 

justice doU Hre assimiUe d Vemprisonne- 

ment pour dettes en mati^re civUej etqueles 

tribunaux doivent exiger Vaccomplissement 

rigowreux des formalitSs nicessaires pour 

Pobtenir. 

JjQ 9 aotlt 1884, un bref de fieri facias de 

bonis fat ^man^ en cette cause, rapportable le 

15 septembie suivant 

Li'buissier porteur de oe bref alia, le 27 
aodtr saisir les meubles du d^endeur, et par 
un avis au bas du proc^-verbal de saisie, 
fixa la vente au 9 septembre, au domicile du 
ddfendeur. Le proc^verbal est en date du 
27 Bodt, Tavia de vente en date du 28. 



Le 9 septembre, I'huissier se pr^enta au 
domicile du d6fendeur pour faire la vente fix6e 
it ce jour. Mais il ne put y proc^der et fit 
rapport qu'il en avait 6t6 emp^h6 paroe que 
le gardien ne s'6tant pas m6me rendu sur les 
lieux, a fait d^faut de lui representor les eflfets 
saisis et parce que le d^fendeur qui 6tait 
dans son domicile — quoique I'huissier ne Pait 
pas vu— avait barr6 toutes ses portes et re- 
fusait de les ouvrir. 

Les demandeurs firentd'abord une requdte 
pour contrainte par corps contre le gardien. 
Le gardien r^pondit qu'il n'avait pas eu avis 
des jour et lieu fix^ pour la vente, qu'il 
n'avait 6te nuUeinent requis par Thuissier de 
repr^enter les effete quand ce dernier ^tait 
all6 pour vendre, et que I'huissier n'avait pas 
vendu les eflfets parce que les portes du do- 
micile du d^fendeur ^taient ferm6eS} ce dont 
le gardien n'^tait pas responsable. Cette r6- 
ponse etait accompagn^e d'un affidavit que 
I'huissier exploitant n'avait nullement mis 
le gardien en demeure de repr^uter les 
efifets saisis quoique le gardien soit voisin du 
d^fendeur. 
La Cour a rendu le jugement suivant: 
" Consid^rant que la vente des meubles et 
effets saisis en cette cause parait avoir 6t6 
emp^ch^e par la resistance du d^fendeur qui 
aurait ferm6 ses portes, et non par I'absence 
du gardien au jour fix6 pour la vente, rejette 
la requite pour contrainte par corps sans 
frais." 

Les demandeurs pr^sentdrent alors une 
requite pour contrainte par corps contre le 
defendeur lui-m^me, qui y r^pondit en all6- 
guant de nouveau le d^faut d'avis et de plus 
que le rapport de I'huissier n'^tablit pas que 
le defendeur ait r^ellement emp^che par la 
violence la vente des effets saisis. 

La requite et la r^ponse furent presentees 
le 28 mai 1885, et le memo jour les deman- 
deurs firent application pour fixer la cause k 
I'enquete afin d'entendre le defendeur comme 
temoin. Cette demande leur fiit refusee, mais 
la Cour leur accorda un deiai pour produire 
des affidavits. 

Le 3 juin, les demandeurs produisirent un 
affidavit de I'huissier jurant qu'au bas du 
triplicata du proc^verbal de saisie deiivreau 
defendeur, se troave un avis du jour, de 
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Theure et dn lieu fix6s piour la vente, tel que 
celui qui se trouve au bas du triplicata pro- 
duit au bas du dossier, et jurant de nouveau 
et plus en detail la violence du d6fendeur 
pour emp^her la vente. 

£n m^me temps, les demandeurs firent 
motion pour produire un rapport de signifi- 
cation de Tavis de vente au d^fendeur et au 
gardien dans le'd^iai voulu et pour subs tituer 
un autre rapport de ribeUion d justice all6- 
guant les mSmes faits que le premier, mais 
d'une manifire plus d6taill6e et plus claire. 
Cette motion fut renvoy^e. 

Voici le jugement : 

" La Cour, etc. 

" Consid^rant que le proc^verbal de sai- 
sie et le rapport de I'huissier exploitant en 
cette cause, ne font pas voir que le d^fendeur 
ait 6te r^guli^rement averti du jour fix6 pour 
la vente des effets eaisis — I'avis qui se trouve 
au bas du dit proctis-verbal, 6tant d'une date 
post^rieure au proc(^-verbal lui-m6me — et 
que Thuissier exploitant ne peut rem^dier par 
un affidavit k cette irregularity ni contrediie 
son proces-verbal ; 

" Ojnsid^rant que le dit rapport de I'huis- 
sier ne fait pas suffisamment apparaitre la 
resistance i^ersonnelle du d6fendour, le dit 
huissier declarant n'avoir vu personne au 
domicile du d^fendeur ; 

" Rejette la recpete ixjur contrainte par 
corps faite en cette cause par les demandeurs 
avec dei^ens." 

F. X Ooiisclin, procureur des requ6rants. 

/. A. OagnSf procureur du ddfendeur et du 
gardien. 

(f. X. G.) 



TRIBUNAL CIVIL DE LA SEINE. 
France, d^cembre 1885. 

GCICHARD v. LePKOU. 

Hfvs de prebr serrnmt — Jur6 — Prison prSven- 
live — Domviages. 

JuGfe : — Qu^une personne appeUe ct prHer scrmait 
en cour ajin de servir comrae jur^ dans unc 
pours^nte criminelle, et qui refxise sous pri- 
Uxte ([u!il ne croit pas en IHeUf est respon- 
snbk civilement des dommages (pie peut sou-^ 
frir l^accusi par suite d^ la remise du procls 
par la faiUe de ce refus de prtter le serment 
requis. 



Le 22 mars 1882, le sieur Lepiou avail ^t^ 
design^ par le sort pour faire partie dn jury 
qui etait appel^ k prononcer sur Taccusation 
port^e centre le nomme Gnichard devantla 
cour d'assises de la Seine. 

Le president I'ayant invito & prater le Be^ 
ment determine par Tarticle 312 du code 
d'instruction criminelle, il s'y refiisaend^ 
clarant qu'il ne croyait pas & Texistenoe de 
Dieu. - 

£n presence de son refus, la Cour avait 
renvoye raffaire &une session ulteHeure. Sur 
les requisitions du ministdre public, la Cour 
rendit un arret qui condamnait Leproa i 
payer k Guicbard la somme de 300 fr. I titre 
de dommages interets et & supporter les &:ais 
occasionnes par le renvoi de Paffaire i one 
autre session. 

Leprou s'etant pourvu contre cet arret, en 
obtint la cassation, sur le motif^ qu'en pro- 
nongant contre le sieur Leprou une condam- 
nation it des dommages-interets, la Cour avait 
formellement meconnu les regies de sa com- 
petence et vioie, pour les avoir faussement 
appliques, les articles 51 du code penal, 35S, 
359 et 366 du code d'instruction criminelle. 

Guichard intenta alors une action devant 
le Tribunal civil de la Seine en invoquant 
rarticle 1382 du Code civiL 

Le Tribunal a rendu le jugement suivant: 

" Attondu qu'en n'obeissant pas & une pres- 
cription de la loi qui doit etre observee i 
peine de nuUite, Leprou a commis uue faute 
qui a eu pour resultat de prolonger la deten- 
tion preventive de Guichard, et qui rentre 
d^ lors dans les previsions de Particle 1332 
du Code civil ; 

" Attendu qu*il est vainement oppose par 
Leprou que Taffaire aurait pu etre renvoyee 
k un autre jour de la memo session, de telle 
sorte que la nouvelle detention preventive 
imposee ^ Guichard proviendrait de la d^- 
sion de la Cour, et non de son propre fait; 

" Qu'en pareille matidre, la Cour d'assises 
apprecie souverainement la convenance du 
renvoi & une eixxjue determinee, et que les 
raisons d'ordre general qui ont dicte son a^ 
ret ediappent & tout contrCle et A toute re- 
cherche ; 

" Qu'il suffit, pour que la responsabilite du 
defendeur soit engagee, que la decision des 
magistrate ait ete rendue necessaire par un 
fait qui lui soit personnel ; 
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'* Par 068 motifs, 

*' Condamne Leprou k payer & Guichard la 
somme de 300 fr. & titre de dommages-int^ 
r^ts, et le condamnei en outre, aux d^pens.'^ 

( Joomal de Paris. Rapport de Mtre Albert). 



CX)URT FOR CROWN CASES RESERVED. 

LoKDON, December 5, 1885. 

Rbg. v. Ashwell. 

Qriminal Law — Larceny, 

ThepmoncT asked one K. to lend him a BhUling, 
and K, gave him what he auppoaed to be a 
shilling J but which vxls in fact a sovereign. 
The prisoner chang^ the sovereign, kept Hie 
change, and when tdd by K. of the mistake, 
denied receipt of the sovereign, but afterward 
admitted that he had the sovereign and had 
fpent half the money. Held, larceny. 

This case had been twice argued, on the 
first occasion on the 20th of March, before 
five judges, who, being divided in opinion, 
directed it to be reargued before all the 
judges, which took place on the 13th of June 
last, when being still divided in opinion, they 
took time to consider their judgment. The 
case raised a highly technical point in the 
law of larceny. The point was shortly this, 
whether if & man hands another a sovereign 
for a ehilling, and the other seeing it in a 
i>hort time, though not at the moment, keeps 
it, he can be convicted of stealing it The 
case, which was reserved by Denman, J., at 
the assizes at Leicester in January last, was 
stated shortly this, that the prisoner asked 
one Keogh to lend him a shilling, and Keogh 
put his hand in his pocket and pulled out 
what he believed to be a shilling, but what 
was in fact a sovereign, and handed it to the 
prisoner who went away, and in an hour 
afterward changed it and kept the change, 
and next day when Keogh told him of the 
mistake, denied the receipt of the sovereign, 
and gave contradictory accounts as to where 
he got the sovereign, but afterward admitted 
that he had the sovereign and had spent half 
the money. It was objected that there was 
no larceny, as there was no evidence that the 
prisoner when he received the coin knew it 
to be a sovereign. The jury found that the 
prisoner did not know it at the time, but that 



he discovered it " soon'' afterward, and frau- 
dulently appropriated it, knowing that the 
owner had not intended to part with it 

Several of the judges before whom the case 
had been argued were not able to be present, 
and their judgments were read by others. It 
will be seen that seven judges were for affirm- 
ing the conviction, and seven were for revers- 
ing it, and the rule of this court being that 
the presumption is to be in favor of the con- 
viction— pre*Mmiftir pro negante — the convic- 
tion was affirmed. 

Smith, J., delivered his judgment to the 
effect that it was not a case of stealing, as 
stealing must be a taking against the will of 
the owner with a felonious intent at the time 
of the taking. For this he cited authorities. 
In the present case it seemed to him that 
there was no taking against the will of ihe 
owner, nor with a felonious intent, and the 
case he thought came within the law as laid 
down by the judges in Beg, v. Middleton, 
L. R, 2 C. G. R. 45, that the prisoner must 
have been aware of the mistake at the time 
of the taking in order to render him guilty of 
felony. It was not, he thought, a mere case 
of finding, for Keogh delivered the coin to the 
prisoner who took it honestly. It was a con- 
fusion of terms to suppose the finding out of 
the mistake some time after the taking made 
it like a case of finding, knowing the owner 
or knowing he might be found. He did not 
think the cases cited for the prosecution 
{Cartwright v. Oreen, 8 Ves. 406 ; Merry v. 
Green, 7 M. & W. 623) were in point In 
those cases there was no intention to dehver 
the thing, here there was, and the prisoner 
was not guilty of larceny at common law. 
And as to his liabihty as bailee it was neces- 
sary that the thing should have been 
delivered as a bailment, whereas here it was 
not, and there was no condition expressed or 
implied to return the coin delivered. The 
real obligation on the prisoner was to return 
19s when he found the coin waa a sovereign, 
but he was not bound to return the sovereign. 
He came, therefore, to the conclusion that the 
conviction ought to be quashed. 

Cave, J.'s judgment (which was read by 
the Lord Chief Justice, he being unable to 
attend) was to the contrary efiect as to lar- 
ceny at common law. It was impossible, he 
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thought, that the prisoner, who at the 
moment of taking the coin was under a mis- 
take as to what it was, could be guilty of tak- 
ing it feloniously. As there was a mistake 
as to the coin, no property passed ; and tlie 
question was as to possession, as to which he 
thought the person taking the thing could 
not acquire possession of it until he found 
what it was. Here the prisoner, when he 
took the coin, was not aware what it was, 
and did not become aware of it until after- 
ward. He was unable to reconcile th& cases, 
and thought the law correctly laid down in 
Merry v. Oreen, 7 M. & W. 623. In his judg- 
ment a man could not be presumed to assent 
to the possession of a thing until he knew 
what it was, and here the prisoner did not 
assent to the possession of the coin until he 
knew it was a sovereign. He had consented 
to the responsibility of the possession only of 
a shilling. In this case the prisoner did not 
at the time of taking render himself resjwn- 
sible for the possession of a sovereign, and 
therefore could not set up a lawful possossion 
of it, for at the moment he knew what it was 
he elected fraudulently to keep it, and there- 
fore was guilty of larceny at common law. 

Mathew, J., declared that he was of the 
name opinion as Smith, J., that is that the 
prisoner was not guilty of larceny. There 
was no dishonest act in the taking, and it 
would not do, he thought, by a sort of fiction 
to refer the taking to the time of changing 
the sovereign. And certainly, even if that 
was a taking it was not a felonious taking, 
for he might honestly have changed the coin, 
and it would only be dishonest if he meant 
to keep the whole. In his view there was no 
evidence of a felonious taking at any time ; 
and if this conviction could be supported, 
then any one guilty of any dishonesty could 
be convicted of larceny. That was a change 
in the law which could only be eflfected i^y 
statute. He thought, therefore, that the con- 
viction should be quashed. 

Stephen, J., read a lengthy and elaborate 
judgment, in which he said. Day and Wills, 
JJ., concurred, to the same effect. From the 
earhest time, in the history of our law, lar- 
ceny had been defined to be a felonious tak- 
ing against the will of the owner and with 
the animus fvrandi — that is the intention to 



steal— at the time. For this he cited Glin- 
ville, Bracton, and the Year-books, from 
Edward III. to Edward IV. He especially 
cited Bracton defining larceny as comirtdalio 
m cUieyiifraudulenter, cum animo/immdt, and 
he dwelt upon the case in the 13 Edw. 4, the 
case of the carrier, in which all the judges 
held that a carrier was not liable for taking 
the whole bulk of a package, though be 
would be if he " broke bulk," as it was calH 
that ifl, opened the package and took oat 
something. So that if he took a pint of wine 
out of a cask he was guilty, but not if he 
took the whole pipe. The rule of law he had 
stated was estabhshed, he said, by all the 
authorities, and he cited 3 Coke Inst. 1 
Hale's Pleas of the Crown, Hawkins* Pleas of 
the Crown, and Foster's Cro^-n Law. That 
being thq rule of law, he said, here the pri- 
soner took the coin innocently, and though 
he dealt with it dishonestly an hour afte^ 
ward, that did not make him guilty of lar- 
ceny at common law. In cases of finding it 
had been laid down that there was no la^ 
ceny, though in modern cases it was held 
that there was if the finder knew the owner. 
Re Thorbum, 1 Den. Crown Cas. 387. The 
cases under this head, however, established 
the doctrine that a person to be guilty of la^ 
ceny must have intended stealing at the time 
he took the thing ; and if the present convic- 
tion was upheld it would be quite inconsist- 
ent with those cases and cause a curions 
anomaly in the law. It could not, he thought, 
bo held that a mere alteration of intention 
after the taking made the original taking 
felonious. The case showed that the fim 
taking— the actual physical taking— must 
have been felonious in order to make it a 
case of stealing. In the case of Beg. v. Glydf\ 
L. R., 1 C. C. 139, in 1868, the prisoner had 
picked up a sovereign and intended to keep 
it, but did not know the owner, and was held 
not guilty of larceny. In the cases of find- 
ing, the guilty knowledge— the knowledge of 
the owner— 'w as required to have been at the 
time of finding and taking up. But in this 
case Ash well received the coin honestly, not 
knowing it was a sovereign. He was, there- 
fore, not guilty of larceny at common law- 
As to the point as to bailment he agreed with 
Smith J. 
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Hawkins, J., s&id he concurred in tbe 
udgment of his brother Cave. 

Makisty, J., agreed with his brother 
Stophen, after whose able and elaborate 
judgment he said, he need not add anything. 
He thought that the prisoner could not pro- 
perly be convicted of larceny, either at com- 
mon law or upon bailment, because at the 
time of the delivery of the coin neither party 
knew it to be a sovereign, so that there was 
neither a felonious taking nor a ** bailment," 
I.e., an intentional delivery of a sovereign. 
In his view, the law was well settled on the 
subject in the case of Reg. v. Middleton (the 
case of a man taking up money at a i)ost- 
office put before him by mistake), and he 
thought it would be most mischievous if it 
were now unsettled. That case, in his opin- 
ion, covered this case completely, as the 
prisoner was held guilty, because at the 
moment he took it up he took it dishonestly ; 
so that the judges put that as the decisive 
time—the time of the actual taking— not of a 
s iljsequent alteration of intention. The real 
remedy of the prosecutor was to sue the 
prisoner for 19s as money lent That might 
be called " technical," but he was prepared to 
hold that that was the proper course, as the 
prisoner might honestly have changed the 
sovereign and was only liable to return the 
lOs. Here the taking was lawful, and so the 
prisoner was not guilty of larceny at com- 
mon law, neither could he be convicted as* a 
bailee, as there was no bailment of the 
sovereign. 

FiHLD, J., also concurred in the opinion 
that the prisoner was not guilty of larceny 
and could not be convicted of any crime by 
our law. Ho had had the advantage of read- 
ing the judgmente of his brethren who had 
held the same view, arrd they had so abun- 
dantly and ably supported it that he did not 
think it necessary to add anything in support 
of it. 

Denman, J., however, who had tried and 
reserved the case, said he had come to the 
same conclusion as his brother Cave and the 
Lord Chief Justice, whose judgment he had 
read. If he had thought the case covered by 
AV^. V. Middletmi he should not of course have 
leserved it, but tlie opinion of some of the 
judges referred to by his brotlier Manisty as 



conclusive was only a dictum, and a dictum 
in which he himself had concurred, but did 
not consider it decisive of this case. The 
case was stated carefully and designedly in 
a neutral way ; not therefore of course stat- 
ing a felonious intention at the time of tak- 
ing, and the very question reserved was 
whether the jury could rightly find that he 
was guilty of stealing the coin. On the whole, 
he thought, there was evidence on which the 
jury might find the prisoner guilty. There 
was no doubt as to the definition of larceny, 
that is fraudulently taking anything with 
felonious intention; and the question was 
whether there was a felonious taking. His 
brother Stephen put it as a case of fraudulent 
retention after an honest taking, but he 
denied that such was the case, for it could 
not be said that the prisoner believed he was 
taking a sovereign at the time of taking the 
coin. There was some ambiguity in the use 
of the w.rd " taking," and there was no real 
" taking " of the sovereign by the prisoner 
until he knew it was a sovereign, and so the 
case fell within the cases as to ^ding, in 
which it was hel I that if a man found some- 
thing, and afterward found out the owner 
and then resolved not to return it, he was 
then, and not before guilty of larceny; so 
that the question was not whetlier he stole 
it at the time he first took it He came to 
the conclusion therefore, that the conviction 
ought to be upheld. 

Lord Colebidge, C.J., then delivered his 
judgment to the same effect as Cave, J., that 
the prisoner was guilty of larceny at common 
law. He doubted whether it could be said 
that there was a " bailment" in the present 
case, as bailment meant a "contract," and 
hore there was no contract as to the sovereign. 
As to the question of larceny at common law, 
he assumed that there must be a felonious 
taking, but delivery and taking must be acts 
into which intention entered. There must 
be an intentional intelligent taking, knowing 
what the thing was, and a man could not be 
said to take a thing when he did not know 
what it was. It could not be truly said that 
a man took what he did not know of, and he 
did not think that it was law. In this Ciise, 
therefore, ho thought that there was no 
delivery of the sovereign and no taking by 
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the prisoner until he knew what it was, so 
that here at the time of taking the sovereign 
as SQch he intended to steal it, and so took it 
feloniously, that is the sovereign was taken 
and stolen at the same moment The convic- 
tion could not be disturbed without overrul- 
ing the decisions of Lord EUlon in Ccirtwright 
v. Oreen, and of Parke, B., in Hferry v. Green ^ 
and the decision of the ju X^os in Reg. v. Mid- 
dUtoYL The view he thus took was also in 
accordance with a case not cited in tlie argu- 
ment, Reg, v. /Ji7<7/, (Dearsley's Crown Cases 
Reserved, 149), which was a distinct author- 
ity for upholding the present conviction. In 
this judgment his lordship Siid his brothers 
Grove, Pollock, and Hudileston concurred. 
There were, therefore, seven judges for affirm- 
ing and seven for reversing the conviction, 
and as the rule in this court was prtsumitur 
pro neganU^ the conviction would beathrmed. 



THE LATE JOSEPH DOi'TRE, Q.C. 

Mr. IXiutiv^ was born at I^t^uharnois in 
lv<^2o. He was eiliicate^i at tho (\^lle^ of 
Montreal, *nd studitH.1 law in the oiHiVi> of 
the late Mr. W. iHimas, tlio Hon. Mr. Morin 
and Hon. Mr. uifterwanis Judia^^ Drummond. 
He early identititxl him^if with the Lilvral 

J^rty, and was a ivntributor to thoir t>n:an 
[,"-4rvM>. A ivntrihution to this j^ipt^r ex- 
oiteil the ire of Sir Gtn^nre E. Cariior, who 
sent a ohallongi* to Mr. l\>utrv». it was a^.*- 
ivp:e«.i, and on the si<>ix* of Mount Koyal a 
duel tvvk pla»v, noither of the participants. 
however. >usiainiui: iirury. The ill-fivliuir 
thus pnxiuce».i did not hist, for in aftor yt^^irs 
the ivmbatants were on suthoiontly friondly 
terms. In 1S44 Mr. IXnitre publi>hM a 
rv^aianoe enn:*.e<.l " Ia.^ FiauiV'sde L^l-," and I 
fiMir yean? later srave to the world '* Le Fn^ro 
exlaS^ur." and in 1v*m2 " Le Sauvai^^ du i 
Canada." He is als^> author of a »vork i>n 
the C r.<titu::<.u of Canada, a!id of >**ver:il i 
minor iiierary prvyiu.'ti-^ns. In the acitaiion ! 
lia: le«i to the alx^Iiiion of the system of 
seijni -rial tenure he w.is a prvvininent a^^tor. ' 
He;v:r.e»i the lr.s:::u: Caiuviieu an 1 s«.x^n 
t^^;knie its i-i^^s: ieiit. a fv>>itivm to wb.ivh he 
was only the other day i\^*livi<yi. TJie dis- 
r*:te with the C::ur'h \>\er tiu* lihrary of the 
Iz^tittite lr*i to it-s n:e:ulvrslviiv ordertsl to 
3' ai- i' li it ir. ier jv*:n of ex\VTu:iiuuivMtion, 
T:,:s niAr.y w vh i i:.n dv\ aiu^iii: iheni 
Satn'ie'. ii'i.N rh w;.:t5e death, axid ih.e iv- 
f:>sal ;: t!r tv* I-^iv-st: al a:t. orities to al'.ow" 
L:< S •ty :.' !^ i:;:v«rrt'«l in o^iis-.vrattHl 
,:t vi::A. '^i to i":-e iistitit: ^n v>i a suit of 
w i.'h alr^ sit all th-e civth.-^vl worM h:vs 
U\Lri- Mr. I^.-uu^ was o::\v?<^n to upholvl the « 



rights of Guibord before the courts. How he 
discharged the duty is well known. After 
long litigation the decision of the PriN-y cotmcil 
was obtained and Guibord's body was finally 
laid at rest in the Cote des Neiges cemetery. 
Mr. Doutre was senior counsel for the Domi- 
nion Government before the Halifax Fish- 
ery Commission, and assisted in securing 
the considerable amount that was award- 
ed this country as compensation for the 
fishing privileges accorded to the United 
States under the Washington treaty. He 
also acted on behalf of the Orangemen ac- 
cused some years ago of illegal association in 
this province. Tlie fkme he obtained through 
the Guilx>rd case brought him a large dieni^U, 
and he was engaged in many important 
suits. Mr. Doutre was married twice, and 
leaves six children, the eldest a son, who has 
nearly completed his studies for the profes- 
sion in which his father held so high a rank- 



IXSOLVEXT XOTICES, ETO. 
{Qu^bfc OfUcicd Gazette, Jam. 30.) 
Judiriol Abandunmentm. 
Joseph Perrier. tnnler, Montreal, Jan. 23. 
Zt"phirin Simird. Rimou$ki, J*n. 25. 
T^niis Flavien Timo!<5oa Buisson, Three Rircr?. 
Jan. 26. 

Citmton Appointed. 
B. A. Benoit, St. Hyujinthe.— Jules St, Germain, 
St. Hvaointhi', curator. Jan. 20. 

T^ K. .M«>rin, ,lr.. Montro »!.— Kent Jk Turcottc, Mon- 
tn^il. joint ouralor. .Tnn. 23, 

.lo-in B. Dt^rv, St. FraacUs.— C. Millier, Sherbrooke, 
curator, Jan. 15. 

yoHceof Diruidui Sh*rf. 

Thomas J. Samson. — Ii«>uis Rain%*ille, Artbabaska- 

villo. eunttor. 0|»vii to oKjt'Otion until Feb. 15. 

Af^yttu fH #rp>irtiti"n >ie hunt. 

Danio Amanvi* St. Jean vs. Alfred Da^lra, District 

of M'>n;ro»I. Jan.. 12. 

Piine M.irio 'if.jrciana Domcul rs, Cvprien Toreot, 
Vi'.I.iijo ««1 St. (i»briol. I»i-:tri.'t of Montreal. Jan. 19. 
iViuu' S^'-.ih All tlio lUkvf vs. Louis Charles Leopold 
itouIhouJ. Mi»ntrv»al. Jan. 19. 

The Otmp-^rl.^wn llotol i^miptny, GoorReTille, town- 
<hU» of StiiU'-'e,-*'!. M«»c:in< to appoint Itquidator 
U'. ler ln-o;vv!Jt iVmivtr-o* Act of 1SS2, 10 a.iil., Feb. 
12, Superior Tj^iir:. S ;orhrxx»ko- 

A- J Tiovela* .1 ar.a W. H. Whyte. traders. Montreal. 
Crediiv»rs %M Arthur J. Cleveland notified to file claims 

More LiirvKK:^ Thvn IVx.s.— I fell aerof>9 an amn*- 
iTict' rj" the ^^:her Uv in Ma-Ume Adam'? intcre^stinjc 
*v k. /..I }' •-*' // s "i*', Hur>rar>-, says Madame 
V iit'.^ "^w irii;-- w;*r. *v rrstor*. I: :< the ambition <« 
tiio H.;rc»'.aii p' i>u::: to u; »ke -»*..e of hi^s wn* «n 
.i Iv v\*u . ,♦> it .< ::;o j:u'>.*iou of the Breton and th<» 
lr.<.. ;«^ »-*"! :.« :u »ke o- o »':i a pr.e<t. The son of a 
-'..-. i. I !A"r.vr :u : .e r.i-^.iN rh.» '■i ot Pe?:h wa^ sent 
"»y I'? ! ,• . r t .he l-.w - h- I v.f ;'.e town. but. either 
tr ui «• »■•: , ! p>r * -r .ivr.iv.i:: m. wa* plucked in the 
«ju.* t> ".jf e\.\:u"- • . .:. N.-: ,l»npjc to return home 
1 •-..•> ...'.. i. i'-.r .*!! the ir. 'uy that ha«i I'eon 
-;s • ' •• t:'* t I.; » -. hv N rc<. i a lec.il diploma. 
l:;ot-: vr. :. no^r.^i? r. «t --^ 'c ;.«riii: a* not t" bo 
.»v^ in • • ,' -a, . i \ •: - iTv .i.w.tv? written on parvh- 
uv," . Ai •:- — " ic-k". *' ::. ll'i^jriritn. ** Wliy 
•' x-»..rv.r: r.-.t.' ".' !u io .^t :■ A ,'k-i-v-'" asked 
t:«* .1 u- ;-. *' F: V t.* •: '-s. t".**..r," an>wePed the 
> a:'.., " .:x** th.Ti a-\- ni. rx* Ut'r-r^r* than ilojr? in 
11.: ^.-A-, t: i >o hvrv > r t-: .i«n K*:^'i>er to make 
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There is some talk now of a supplementary 
Conrt House in Montreal, which, if incon- 
venient to some practitioners, would be a less 
evil than cutting up the rooms and crowding 
additional courts into the present building. 
The size of the existing court rooms certainly 
mitigates the evils of deficient ventilation, 
and if provision were made elsewhere for 
circuit and criminal business the old Court 
House would afford adequate accommoda- 
tion for many years yet On the subject of 
law courts the following suggestions may be 
quoted firom the London Lancet : — ** In the 
interest of litigants, it does seem to be of the 
highest importance to maintain some degree 
of bodily comfort in those who have in their 
handd the making and unmaking of the hap- 
piness of others No public build- 
ing can ever be satisfactory unless the ques- 
tions of convenience, hght and air are made 
of prime importance, nor unless the plan of 
a building is definitely settled in relation to 
its uses and situation before the question of 
artistic style is entered upon. Having settled 
on a plan which shall afford the utmost faci- 
lities for transacting business, together with 
the possibiUty of health for those who are 
to work and hve in the building, then the 
genius of the artistic architect ought to be 
shown in rearing a beautiful building upon 
a plan in which utility and health have been 
the only considerations. Each age has had its 
own style of architecture. The Gothic, beau- 
tiful as it is, was the architecture of an age 
of superstition and epidemics. Are we ever 
to have the Gothic replaced by the Hygienic, 
in which the healthful and tlie beautiful 
will be united by the genius of some nine- 
teenth-oentury architect? This genius of 
original mind has yet to appear, but when 
he does he will assuredly pass in the race 
for fame the slavish copyists of great men 
who built for conditions of life totally different 
from our own." 



The abolition of an office is sometimes an 
expensive affair. The death of the second 
Lord Bi;gugham (brother of the Lord Chan- 
cellor) is noted, at the age of ninety-one. The 
office of master in chancery which he held 
was abolished in 1852, and the occupant of 
the post retired on a pension of J&3,225 per 
annum. Thirty-three years have since elaps- 
ed, and the pension has amounted to over 
half a million dollars. 



So much has been said of late with reference 
to the seduction of women by men that the 
following extract firom an old statute of New 
Jersey, passed while the State was a British 
colony, and, it is said, still unrepealed, and 
which shows how our forefathers viewed 
the question, has quite a startling effect :- - 
" That all women of whatever age, raitk, pro- 
fession or degree, whether virgins, maids or 
widows, who shall, after this act, impose 
upon, seduce and betray into matrimony any of 
his Majesty's subjects by virtue of scents, 
cosmetics, washes, paints, artificial teeth, 
false hair or high-heeled shoes, shall incur 
the penalty of the law now in force against 
witchcraft and like misdemeanors." 



We are afraid that it takes a considerable 
time for information to percolate to some 
quarters of our extensive Dominion. Thus, 
we received lately, from a remote district, a 
communication which shows that the writer 
is not yet aware of, or has not understood, the 
change in the system of reporting which was 
explained as far back as 7 Leg. News, p. 329. 
For instance, he writes : " II vaudrait mieux 
'^ que vous pubheriez moins de jugements et 
" que vous les publieriez tout au long. Ce 
" serait plus utile pour les avocats. Le som- 
" maire seulement d'un jugement nous sert k 
** peu de chosa'' This refers to the head 
notes of the Mimtreal Law Rq>orts pubUshed 
in* advance in this journal We are sorry 
that every reader cannot have a law journal 
published to suit his individual tastes and 
requirements ; but that is a feat which, with 
a lively recollection of the fable read in our 
childhood, of the Miller and his Ass, we 
shall never be rash enough to attempt As 
nearly all the readers of the Legal News are 
subscribers to the MonireaZ Law Reports, any 
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repetition of matter would obviously be out 
of place, and it may even become a question 
whether the publication of the head ootes in 
advance is necessary. We would take this 
opportunity, however, to say to our seaders 
outside of Montreal, that as the decisions of 
the Superior and Appeal Courts of this dis- 
trict alone form part of the system of the 
Montreal Law Reports, we shall be glad to re- 
ceive for insertion in the Leffol Newt notes of 
decisions given in other districts, which often 
involve very interesting questions and are 
treated in a very able manner by the learned 
judges who dispose of them. We are under 
obligations to our correspondent for a note 
of one of these cases. 



• CIRCUIT COURT. 

Montheal, Jan. 26, 1886. 
Before Mousseau, J. 
Mitchell v. Lazarus et vir. 

Agency^Liability of Principal— Husband and 
Wife. 

The defendant, a marchande publique, cai^ 
ried on business under the name of L. A. & 
Co'y ; L. A., defendant's husband, being her 
general agent and business manager. The 
plaintiff sued for price of brass tubing fur^ 
nished upon order of the husband. 

The defendant's principal plea was that 
the tubing was ordered by the husband with- 
out her authority for a private enterprise of 
his own, which had nothing to do with the 
business of L. A. & Co*y, and that she could 
not be held liable. 

The plaintiff proved that the goods were 
purchased in the ordinary course of busi- 
ness for L. A. & CoVi that he was led to be- 
lieve by the husband that the goods were so 
purchased, that no credit had ever or would 
have ever been given to the husband per- 
sonally ; that in this as in other transactions 
the plaintiff only dealt with him as repre- 
senting L. A. <{r Co'y, and looked to the stock 
of that business as his security for the debt 

Hddf that defendant was liable. 

Action maintained with costs. 

Hague d: Hague, for plaintifEl 

D. K Bowie, for defendant 
(h. j. h.) 



PATENT OFFICE, CANADA. 
Before J. C. TachA, Deputy Minister d Agri- 
culture. 
MncHBLL V. The Hancock Inspirator Ca 
Patent Act of 1872 '- Importation— -Cumbina' 

Hon of old elements— Costs, 
Wherea patent covers an invention which oonsUli 
of a new combination of old dements, the 
importation of the elements in their separate 
state, to be merely put together in Canada, 
is an importation of the invention withm 
Sect 28 of the Patent Act of 1872. 
No costs are allowed in cases before the MinisUr 
of Agriculture under the Patent Act of 1872. 
The case was raised against the existence 
of Patent Na 7,011, granted the 24th January, 
1877, to J. T. Hancock, for "The Hancock 
Inspirator," now owned by the Hancock In- 
spirator company of Montreal, for aDeged 
forfeiture on the ground of non-compliance 
with section 28 of the Patent Act of 18?2. It 
was heard before the deputy of the Minister 
of Agriculture. The petition addressed to 
the Minister of Agriculture contains allega- 
tions of non-manufacture and of illegal im- 
portation of the patented article. The esse 
was fixed for the 14th October, 1885, for hea^ 
ing ; but through a series of adjournments, 
asked by mutual ponsent of the parties, was 
heard first on the 17th of November, and 
concluded on the 22nd December, the decisioo 
being reserved for a future day. The evidence 
consisted in the production of customs papers, 
business correspondence, statutory declara- 
tions and the verbal testimony of Messrs. 
Ora P. Patten, of Montreal; J. F. Wolfe, 
special ugent of the Customs department, 
and James M. Betton, manager of the ** Han- 
cock Inspirator company.'' 

Mr. Fleet, for the disputant, in substance, 
said that the case practically came before 
this tribunal on a reference from the Superi- 
or Court of Montreal Mr. Mitchell, the dis- 
putant, having been sued by the Hancock 
company for infringement of their patent, to 
the amount of $5,000, pleaded, besides other 
means of defence, the forfeiture of the said 
patent on account of illegal importation and 
non-manufecture in the terms of the 28th 
section of the Patent Act This special plead- 
ing was met by a demurrer, to the effect that 



THE LEGAL NEWS. 



51 



the nullity canaed by violation of the 28th 
flection' of the Patent Act cannot be tried by 
any other oooit than that of the Minister <^ 
Agricaltare, upon which exception Mr. Mitr 
chell applied, lo Mr. Justloe Mathieu, to stay 
the proceedings, in order to obtain a decision 
from this tribunal which might be introduced 
into the record, which application the judge 
allowed. The evidence produced clearly de- 
monstrated that large and continuous im- 
portations were made by the patentee and 
his l0gal representatives, and that the pat- 
ented article was never entirely manufactur- 
ed in Canada. A case of this kind narrows 
itself down to matters of fact, and the matter 
of fact Ib whether the importations were made 
snbsequant to the term allowed by the Act, 
or whether they were not Mr. Patton's evi- 
dence, and the correspondence between the 
owners of the patent and Mr. Patton, their 
agent for a time, demonstrated that, after 
the ex|dration of the delay, extensive import- 
ation of the invention actually took place, 
and that there was a decided intention shown 
to supply the demand for the article to any 
extent by means of importations. Till two 
years from the present time 630 inspiraton 
were imported in parts, to be simply put to- 
gether in Canada, for th^ purpose of vending 
and selling them to the Canadian public 
The affidavits produced by the respondents 
in the case are virtually an admission of the 
faefts alleged by the disputant The proof, 
Mr. Fleet held, was so conclusive that it was 
onneoessary to say more. They were willing 
to rely wholly on the point of illegal import- 
ation. The fact of non-compliance with the 
law as to manufacture was also referred to in 
xespondii^^ to the remarks of Mr. Tait 

Mr. TaUf Q.C., for the respondent, argued 
that the patentee and his assignees had done 
all they could to comply with the exigencies 
of the Patent Act, and had actually kept 
themselves within the provisions of the stat- 
ute. The patent bears date the 24th January, 
1877, the affidavits filed by the respondents 
establish that James Morrison, of Toronto, 
commenced the manufacture of the invention 
in Canada on the 21st day of January, 1879, 
being within two years from the date of the 
patent, and had ever since continuously car- 
ried on, in Canada, the manufacture thereof 



according to law, in such a way that the dis- 
putant could have obtained the article at 
such a reasonable price as to have been able 
to make a fair profit upon the re-sale. In 
the month of November, 1880, the firm of 
Stevens, Turner & Bums, of London, Ontario, 
obtained a license to manufacture, and did 
manufacture the invention until December, 
1882, when they abandoned their license and 
transferred their stock to the respondents, by 
delivering the same to their agent at Mont- 
real, Mr. Betton. The respondents, in 1883, 
made a new arrangement with Morrison, by 
which they agreed to purchase the patented 
article, manufactured in Canada by Morrison, 
at the rate of no less than 500 in every year, 
an arrangement which has ever since been 
and ia now in force. The owners of the pat- 
ent had never received any demand for li- 
cense to manufacture from the disputant nor 
any other person, except the said Morrison, 
and Stevens, Turner & Bums, and they had 
never refused to sell the patented invention 
to anyone. Therefore it was held the preten- 
sion of the disputant that the respondent's 
patent is forfeited by reason of non-manu- 
facture should be declared unfounded. The 
invention in question is a combination of 
two old and well known sets of apparatus. 
One of them is used to raise the water, and 
is called in the specification "the lifting in- 
jector,'' and is also known by the name of 
ejector. Such an instrument was invented in 
England as far back as 1806 ; in the form 
used in the patent here in question, it was 
invented by Mr. Hancock, and patented in 
the United States in January, 1869. The 
other element or apparatus is used to trans- 
mit the water to the boiler, and is known 
under the name of ** Injector." This instra- 
ment was invented in France by Mr. Giffiud 
and patented in Europe, in 1858, and in the 
United Stotes, in 1860. Prior to Hancock's 
invention, here in question, each of these 
elements was used by itself, or in other com- 
binations, and both are so used to the pres- 
ent day. The invention of patent Na 7,011 
has been accomplished by a new arrange- 
ment or combination of these two elements. 
To apply the combination, which is intended 
for stationary boilers, to locomotive boilers, a 
difiTerent system of valves and levers is used ; 



52 



THE LEGAL NEWS. 



those used in the Hancock's locomotive in- 
spirators, as original]^ oonstnicted, were in- 
vented by Mr. Park, and patented in. the 
United States, and those used for locomotive 
inspirators more recently constnicted, were 
patented, in Canada, by J.T. Hancock, in 1881. 
The respondents admit that they imported 
locomotive inspirators embodying Park's 
and the Hancock's last mentioned inven- 
tion, bat they maintain that this does not 
entail the forfeiture of their patent, because 
the machines imported were not the inven- 
tion patented under Patent No. 7,011, for the 
reason that if the levers and valves, which 
constituted Park's invention, not patented in 
Canada, as used in the first form of the ma- 
chine, were removed there remained nothing 
but barrels and jets of themselves wholly in- 
operative for any purpose ; the same can be 
said in relation to the Hancock's invention 
of 1881, patented in Canada, inasmuch as 
valves, connections and means of operating 
these would have to be supplied to obtain the 
result sought for. The patents of 1881, No- 
12,934 and No. 13,687, Mr. Hancock had 
abandoned, and what was imported as loco- 
motive inspirators were the old elements. 
Park's invention and the Hancock inven- 
tion, patented in 1881, and not the subject 
matter of patent No. 7,011. As to the sta- 
tionary inspirators, the shipments made to 
Fairbanks, after the legal delay, were of few 
articles, very nearly all " locomotive injec- 
tors," and were, moreover, made for the pur- 
pose of creating a market. The " stationary 
inspirators" are made in fifteen difierent 
sizes at least, requiring for each size special 
expensive tools. The shipments to Stevens, 
Turner & Burns, consisted of certain parts, 
particularly jets and barrels, made to help 
the manufacture of the article in Canada, in- 
asmuch as neither these licensees nor any 
other person were willing to undertake the 
manufacture of such parts. As to the ship- 
ments made to Betton, they consisted of a 
number of parts Which had to be worked, 
combined and adjusted, in order to construct 
a number of stationary inspirators. The res- 
pondents submit that the importation of 
these parts cannot entail forfeiture of Patent 
No. 7,011 ; inasmuch as the parts are old and 
well known elements, requiring to be com- 



bined, coupled and adjusted, to become the 
invention of the said patentee : inasmuch as 
they could be used for the separate iufltro- 
ments known as ejector and ii^ector ; inas- 
much as, aU the time, Morrison was manih 
facturing all sizes of stationary inspiraton, as 
did also Stevens, Turner & Bums ; inasmuch 
as respondents never intended to injure the 
manufacturing interest of Canada, as Ib 
shown by their undertaking to purchase 500 
of the patented articles from Morrison ; inas- 
much as, all through, they acted in good 
faith under legal advice, believing themselves 
to be within the purview of the law. 

Mr. TachA, Deputy Minister: — In this 
case the question of importation is the only 
one which really appears to be involved. 
There is no proof that at any time the pa- 
tentees have refused to sell or license their 
invention ; far from it, they seem to have al- 
ways been anxious that its manufactore 
should be carried on by somebody in Can- 
ada, under license or on payment of a fair 
royalty, at the same time that they have 
shown themselves determined to posh the 
sale of their patented articles, even to the 
alternative of supplying the Canadian ma^ 
kets by importation. The injury to home 
labor, in this case,*comes not under the head 
of non-manufacture, but under the title of 
importation, because to the extent that im- 
ported articles have been introduced in Can- 
ada, to that extent the manufacturing in- 
dustry of the country has been deprived of 
the advantages intended to be secured hy 
the 28th section. It is not necessary to sift 
the technical question as to whether the loco- 
motive inspirators imported were the inven- 
tions of Hancock's patents Na 12,934 and No. 
13,087, which the patentee has forsaken, or 
some other invention, and not the invention 
of patent No. 7,011, the subject matter of the 
dispute, for the reason that the importation 
of the stationary inspirators, about which 
there could not be any such problem raised, 
is of sufficient importance to decide the fate 
of this dispute. Patent No. 7,011 was granted 
on the 24th January, 1877; therefore, the 
year during which the importation of the 
invention ^as allowed by law expired with 
the 24th day of January, 187a It is clearly 
proved that the importation did continue sfler 
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the hitter day, till within about two years of 
the present contest At times the importa- 
tion consisted of the article broaght in its 
complete state, in small numbers ; at times 
it consisted of the articles introduced in parts, 
in some instances all the parts to be simply 
put up in Canada, in other instances of only 
some of the x>arts ; the aggregate of such im- 
portaticMis amounting, so far as the evidence 
goes, in number to many hundreds of the 
patented apparatus, in value to many thous- 
and dollars worth. It is aigued that inas- 
much as the patent covers an invention which 
consists of a new combination of old elements, 
the importation of the elements in their 
eeparate state is not the importation of the 
Invention. This is opposed to the very nature 
of things, as admitted in all countries in 
matters (^patents. 

A new combination of known elements is 
an invention to all intents and purposes, and 
as such is patentable, and confers on the per- 
son having devised such new combination 
the rights and privileges of an inventor, even 
if the novelty consisted in a trifling mechani- 
cal change, provided, in the latter case, some 
economical or other result is produced some- 
way different from what was obtained be- 
fore. The combination then is the invention, 
and, when patented, is the essence of the pat- 
ent ; it must be taken as a whole, not the 
elements as several things to be separately 
discussed, and the combination another thing, 
but the elements as combined, one thing, to 
stand with all the privileges conceded by law, 
and, reciprocally, with all the obligations im- 
posed on all x>atentees. The manufacture of 
a combination is the producing of the ele- 
ments as combined, in the sense applied to 
the word manufacture; the importation of 
the combination is the introduction of the 
elements as combined, to perform the func- 
tions described in the patent and in the man- 
ner described, totally irrespective of the ex- 
istence of other combinations of the same 
elements, whether patented or not patented. 
Consequently, if Nicholson's ejector of 1806, 
now of the public domain, if Giffard's injector 
of 1858, also now public, if Hancock's appar- 
atus of 1869 or of 1881, are imported, to be 
tised as such, they do not affect patent Na 
7,011 ; but if the elements niade use of in 



these mechanisms are imported as constitu- 
ents of the combination secured by the said 
patent, and to be used as such, this importa- 
tion is the importation of the patented arti- 
cle ; because, in the same way that a new 
combination of known elements is entitled to 
the protection granted by a patent, ih the 
same way it is subject to the conditions to 
which all patents are subjected. The counsel 
for the respondents invokes, in support of 
his contention,, a celebrated judgment of the 
Court of Appeal in France, referred to in the 
decision of the case Barter v. Smiihf* but it 
does not apply, in specie, to the present case. 
This judgment, on the strength of its being a 
bienjugSj has become a part of universal jur- 
isprudenca The French patent, in the case, 
Warlick v. Pecquet, wss not for a new combi- 
nation of known mechanical elements at all ; 
it was for a new article of manufacture, an 
artificial combustible made in the shape of 
bricks {briquettes), for the manufacture of 
which a well known machinery, described in 
the specification, was applied. The patentee 
had introduced in France a few samples of 
the patented article, amounting to a trifling 
value, and the essential parts of the machin- 
ery to proceed with the manufacture of his 
briquettes. The courts, in the first instance, 
mistaking the nature of the invention and 
otherwise misconstruing the whole affair, had 
decided that the patent had become voided 
on account of importation after the expira- 
tion of the delay granted by the law ; an ap- 
peal was interjected, and the judgment in the 
first instance was quashed, the superior tri- 
bunal deciding that the importation of a few 
articles patented as samples was no iifiporta- 
tion in the meaning of the law, and that the 
importation of the machinery to manufacture 
the patented article cannot affect the patent ; 
in the translated words of Dalloz, comment- 
ing on that decision—" the machines intro- 
duced from the outside, not being guaranteed 
by the patent, the exigencies of the law are 
foreign to them." In the present case the 
importation of the invention itself lasted for 
several years of the existence of the patent, 
till a comparatively recent date, covered a 
large number ci the patented articles, and 

*8Iies.N6W8,a02,21O. 
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amoanted in the aggregate to a laige sum, 
many thouaands of dollan. " It seems hard," 
says the coonsel of respondent, ** alter the 
< company trying so many years to introduce 
this invention into the country, that the pat- 
ent should be set aside." It is, undoubtedly, 
very hard ; if it were a matter of sympathy 
or of sentiment, in all probability the paten* 
tee would continue to enjoy the privileges to 
which inventors are so well entitled ; but it 
is a matter of the fulfilment of obligations 
and administration of the law, in a case 
where no legitimate doubt can come to the 
rescue of the patent 

As regards that part of the petition of the 
disputant which asks for costs, the answer is 
that there is no awarding of costs to parties 
coming before this tribunal Therefore, John 
Theobald Hancock's patent, No. 7,011, for an 
"Inspirator," has become nuU and void un- 
der provision of section 28 of the Patent Act 
of 1872. 

RobertKm, RUckie^ Fleet <£: FaJUxmer for the 
disputants. 

Abbots TaU A AbboUs for the respondents. 

DIVULOINO A CLIENTS NAME. 
Cases upon privileged communications to 
solicitors are not numerous, and the subject 
is one upon which confusion of mind is not 
uncommon ; so that when a case like BurM 
V. Tanner, 55 Law J. Rep. Q. B. 53— reported 
in the January number of the Law Journal 
jRgx^rto— occurS) it is as well to draw atten- 
tion to it, especially as it deals with the pro- 
blem, now frequent even in the Queen's Bench 
Division, how to get at the property of a 
' married woman by way of execution for her 
debt. The plaintiff in the action had recov- 
ered judgment against the defendant, a mar- 
ried woman, for a debt, and the usual in- 
quiry had been ordered as to the separate 
estate of the defendant Upon the inquiry a 
solicitor appeared, having been summoned 
to produce the deed of settlement made upon 
the defendant's marriage. When called he 
admitted that the settlement was in his pos- 
session as solicitor to the trustees of it, 
but he declined to produce it He was 
then asked the names of the trustees, but 
he declined to give them on the ground that 
the communication was privileged. A sum- 



mons was taken out under Order XJtiLVii, 
rule 13, for an ord^r directing him togive the 
trustees' names and to produce tlie settfe- 
ment The judge at chambers made the 
order, and the Divisional Court afltoied it, 
whereupon the solicitor appealed to the 
Court of Appeal The fiacts supporting the 
privilege were those stated only, and it wu 
necessary for the solicitor to contend that is 
the ordinary case of a retainer of a solicitor 
by a client the name of the client was a pri- 
vileged communication, and that a deed of 
settlement entrusted in the ordinary way b; 
the trustees to their solicitor is a privileged 
document which the solicitor cannot be made 
to disclose. If this were so, it is obvious that 
the difficulty already experienced in getting 
at the separate property of a married woman 
would be largely increased. It may not be 
always possible to serve a subpoena on the 
married woman herself, and even where thig 
is possible, it is a much more convenient and 
rapid way of getting at the truth to obtain 
the settlement itself from the solicitor of the 
trustees. 

The Master of the Bolls, in giving judg- 
ment against the claim of privilege, said:— 
" The mere fiBu:t that certain persons are the 
clients of a solicitor does not Call within the 
rule of law as to confidential communications 
between a client and his solicitor. It doe^ 
not form part of the confidence r^iosed by a 
client in his solicitor." The learned judge 
does not mean to say that under no dream- 
stances would the name of a client £a]l within 
the rule protecting confidential communica- 
tions. What he means is that the mere fact 
that a client has retained a solicitor does not 
make the name of the client a confidential 
communication. Qrcumstances might, bow- 
ever, easily arise in which the name of the 
client might be a confidential oommunicatioD. 
Suppose, for example, it was important to 
show the presence of a certain person at a 
certain place at a particular hour, and this 
person was suspected of having entered a 
solicitor's office at the time in question. If 
the client had come to the solicitor and told 
him that he required his advice, but that it 
was of importance to him that his presence 
where he was should not be known, ttad if 
this necessity was supported by the facta, the 
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solidtoT could not 1)0 called upon to difldose 
his name. &nilariy,Buppo6e a client in bid- 
ing oat of the country on a criminal charge, 
the solicitor would not be bound to disclose 
his whereabouts. The distinction is that in 
Buch cases the communication is sub sigiUo 
oor^itsiomst as'admirably pointed out by Ix)rd 
Jostioe James in Ex parte Can^heU, re CcUhr 
cart, L. R. 5 Chanc. ( App.) 708, in which the 
question was whether a solicitor was bound 
in bankruptcy proceedings to disclose the 
residence of hia client, the father of the bank- 
rapt In deciding that he waa, Lord Justice 
James adds :— " If, indeed, the gentleman's 
residence had been concealed ; if he was in 
hiding for some reason or other, and the soli- 
citor had said : ** I only know my client's 
residence because he has communicated it to 
me confidentially as his solicitor, for the pur^ 
pose of being advised by me, and he has not 
communicated it to the rest of the world," 
then the client's residence would have been 
a matter of professional confidence; but the 
statement by the solicitor that he knows t|ie 
residence only in^consequence of his profes- 
sional employment is not sufficient." This 
view has been sustained by the case of 
March v. Keith, 30 Law J. Bep. Chanc. 127, 
in which Yice-Chanoellor Kindersley declin- 
ed to allow privilege to knowledge acquired 
" by virtue of the witness's employment as 
the solicitor of a client,' the knowledge not 
having been acquired as a confidential com* 
munication. In the same way, documents 
delivered to a solicitor affecting the title to 
an estate with a view to its being sold must 
be disclosed by him. In Doe v. Hertford, 19 
Law J. Rep. Q. B. 526, the solicitor of 
a former owner of an advowson was 
compelled in an action of ejectment in 
respect of a parson's glebe to disclose a map 
I given to him by his client with a view to the 
sale of the advowson. Similarly, an abstract 
of title in the hands of the solicitor of a per- 
son who had negotiated for an exchange was 
held not privileged {Effremoni v. Langdon, 81 
Law J. Bep. Q. B. 17). 

With i^ard to the production of the deed, 
if the deed Juul been a title-deed the solicitor 
might have declined to produce it, and the 
judge could not look at the deed to satisfy 
himself (Fotont v. Soyer, 22 Law J. Bep. C. P. 



83). It was impossible, however, to say that 
this deed was a title-deed in the sense which 
givee those documents a privilege. On this 
point. Lord Justice Lindley says :— '' The 
judgment creditor in whose favor an inquiry 
baa l}een directed as to the separate property 
possessed by the defendant was entitled to 
see the deed of settlement" The point that 
in asking for the name of the trustees the 
contents of a written document were asked 
for was easily disposed of by the Court of 
Appeal The witness would be stating a fact 
which was evideneed otherwise than by the 
deeditsell A slight alteration in the form 
of the question would surmount the difiiculty 
suggested. To aak who the trustees were 
was the most direct way of putting the ques- 
tion, but roundabout questions might be 
framed which even in appearance would not 
seem to conflict with the legal rule in ques- 
tion. The privilege of clients- not to have 
communications confidentially made to their 
legal advisers disclosed is very valuable ; 
but it must not be extended beyond the ab- 
solute necessities of the case, otherwise the 
interests of truth and justice to others might 
suffer. — Law Jotumal (London). 



CRIMINAL LAW IN THE TWELFTH 

CENTURY. 
While Prof Dwight is giving some account 
of the Year Books, it may be of interest to 
get a glimpse of the Criminal Law and Pro- 
cedure of still earlier times. Some time in 
the reign of Henry II (1154-1189), just when 
is not stated, an interesting case of one Ail- 
ward transpired. It is given in Latin, in a 
record of the time, or nearly so, of which the 
following is a free translation. For the re- 
cord itself^ see my Placita Anglo-Normannica, 
p. 260. 

A neighbor of Ailward owed him a penny, 
of what kind is not stated. Payment was 
demanded, and, being refused, Ailward went 
to the house of the debtor in anger, while 
the debtor was at an inn, and finding it lock- 
ed, broke and entered. There he found and 
seiaed several articles of small value, and 
carried them off in pledge for the debt Boys 
playing in the house report the fact to the 
debtor, who thereupon makes pursuit and 
catches the high-handed creditor, hitting 
him on the head with a stone snatched finom 
the hand of a laborer. (Here we have th^ 
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old " hue and cry " and tumont of the neigh- 
borhood, anyone having the right to bring 
down the fleeing thief). The debtor, drawing 
a knife, stabs Ailward in the arm, binds him 
as a " thief manifest," and takes him back to 
the house which he had broken open. A 
crowd collects, among the number a public 
summoner or prosecutor named Fulc This 
knave, in view of the fact that the things 
taken were of too small value for a judgment 
of mutilation, craftily suggests the adding 
of other things to the theft. This is agreed, 
and a pack containing skins, a mantle, linen 
and other things, is put upon Ailward. Next 
day the prisoner is led forth, with his pack 
on his back, to receive judgment 

Matters by this time, however, had gone 
rather far ; and it was thought best not to 
be in haste about passing sentence " de re 
dubia." Judgment was accordingly deferred 
for a month, the prisoner remaining in cus- 
tody. (This, it should be noticed, is a pic- 
ture of the law which permitted summary 
punishment, without full and formal trial, in 
the case of thieves taken in the act) 

Later the prisoner was led to another town, 
where magistrates had assembled, for trial. 
He now demands battle with Fulc, or the or- 
deal of fire. But with the assent of Fulc, 
wlv) had accepted the bribe of an ox, Ail- 
ward is' adjudged to imdergo the ordeal of 
water. A month later, having faUed in an 
oideal which had been so arranged that es- 
cape from conviction was impossible, the 
unfortunate man is led forth to receive final 
sentence of mutilation, which is duly execu- 
ted; " oculiseffbssis et virilibus abscisis mu- 
tilatus est, quae multitudine vidente plebis 
terrae infossa sunt" 

The conduct of Fulc in this affair reminds 
one of the speech of the Summoner, in the 
Canterbury Tales of the next century; from 
which it appears that that officer was still 
true, in Chaucer's day, to the old traditions. 

" Now, certea," quod this somononr, *' bo faw I ; 
I spare nat to taken, God it woot. 
But if it be to hevr or to hoot,. 
What I may gete in oonseil pnvily : 
No maner conscience of that have 1 ; 
Nere [bat fori myn extorcioun I myghte nat lyven, 
Nor of swiche japes [such tncke] wol I nat be ahryren. 
Stomak, ne conscience, ne knowe I noon ; 
I shrewe [curse] these shnfte-f aders everychoon. 
-Cant, TaUt. tf. 1U76 et^ej. 
MdviOe M. Bigehw, in Columbia JurisL 



INSOLVENT NOTICES, ETC. 

(Qiiefrae Qtfletot QaaOU, FA. 6.) 

Jvdi4:ial AboMdonmeiiU. 

Charles E. Kennedy and Saral Giraid (Kennedy k 
Giraxd). tinsmiths, Sherbrooke. Jan. 29. 

MulUcan k Moore, district of Ottawa. Jan. 27. 

J. Bte. Pagnuelo. trader^t. Hyaemthe. Feb. 3. 

Dame BCarie Caroline Duval, "J. 0. K^nman k 
Cie.." MontreaL Jan. 29.^ , ,.*-..«.. 

Louis GoniAcne Benonf , wheelricht, Tms-Pistoles. 
Jan. 25. ^ • . 

Joseph Pernor, MontreaL— Kent k Turootte, Mont- 
real, joint curator. Feb. 2. , . , . 

N. Lavoie & Cie., joiners and contractors, Lena- 
Henry A. B^dard, Quebee, eurator. ^ Feb. 2L 

Dame Eugfoie Demers, marehande pubbqae. Cham^ 
bly Basin.— Angus MoKajr, Montreal, curator. Jan. Z. 

Dividend Skeett. 

Rm D. H. Boohon, district of Bedford. First dir. 
sheet open to objection until Feb. 2S.— Kent k Tar- 
eotte, Montreal, curator. _ ,...,. ^ . 

Re Pierre D6ry, Quebec. First and final dir. sheet 
Cpen to objection until Feb. 22.— £d. Begin, Quebee. 
curator. 

Be Henri Lavall^, Montreal. First and final diT 
sheet open to objection until Feb. 15.— C. Desmarteia. 
Montreal, onrator. , . «. .. » . 

Rb Joseph T. Denis. MontreaL— First div. shwt 
open to objection until Feb. 18— L. P. Brunean, Mont- 
real, curator. 

Actions en tiparatian de bient. 

Dame Corinne Collin vs. Charles Normandin, hotel- 
keeper, LongueuiL Feb. 1. •,.«.. 

Dame Marie Mathilde Nobert ts. Maxime Plante, 
trader, Brompton. Feb. 2. . . ,», , 

Dame Philom^ne Trudeau vs. AuMlme Flamondoa, 
trader, St. Marcel. Feb. 2. 

Dame Bftary Ann Lafond vs. Athanase Dounile, 
trader, St. Casimir. Feb. 8. 



GENERAL NOTES, 

Metaphobs.- In Vickere v. The Atlantie^ dx. RnH- 
way Compang (64 Ga? 306), the Supreme Conit of 
Georgia said : "A nonsuit is a process of legal me- 
chanics* The case is chopped off, and only in a e4etr 
gross case is this mechanical treatment proper. When 
there is any donbt. another method is to be ui«d--» 
method inyolving a sort of mental chemistry ; and tw 
chemists of the law are the jury. They are suppo^i 
to be able to examine every molecule of eFidenee au'i 
to feel every shock and tremor of ita probative force. 

Law Books in 1885.— The producti<m of law boofe 
showed a decrease last year, although there was an in- 
crease over the production of 1883. One hundred and 
fifty-one books were reviewed in these columns !«« 
year, of which sixty-nine were new editions, awl 
eighty-two new books. In 1884 one hundred and wv- 
enty-two were reviewed, and in 1883 one hundred *nd 
forty-four. The decrease is mainly due to the Jaet 
that the Session of 1886 was not prolific in legislatioD. 
while the contrary was the case in 1884.— laic J<ntrwiL 
(London). 

A Russian journal gires an account of a euriouF 
lawsuit. A rich lady, at her death, placed her pet dof 
Gypsy in the hands of a friend, with the request io 
provide for her with the annual interest on a thcosasd 
rubles, set aside for that purpose in her tesUment 
The other day Gypsy died, and the lady who had 
charge of her took it for granted that th^ money ww 
now her own. Another lady, however, ap^eapedofl 
the scene, who owned a son of Gypsy, and claimed that 
her dog was heir to the income n the thousand rubU*. 
since nothing was said in the testament wgardmg the 
(UspoBal of this money after the death of Gypsy. 
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The judgment of the Queen's Bench Divi- 
sion in the ca^e of Conway v. Canadian Padfic 
Railway Co., 8 Leg. News, pp. 322, 332, hold- 
ing that a railway company is not liable for 
omission to fence as against a mere squatter, 
has been taken to the Court of Appeal of 
Ontario) and has there been unanimously 
affirmed. 



A cable despatch received on Thursday 
Ftates that the Judicial Committee of the 
Privy Council have reversed the decision in 
Tfie Queen d- Exchange Bank of Canada^ 
)LL.R, 1 Q.B. 302. Their lordships appear 
to have got over the difficulty interposed by 
Art 611 of the Code of Procedure, and they 
have decided in accordance with the legal 
as well as the equitable view, assuming that 
Art 611 were out of the way. It will be re- 
membered that the judgment of the majority 
in the Court of Queen's Bench turned solely 
upon this article, and was given with the 
utmost reluctance. Mr. Justice Ramsay re- 
marked :— " It is totally new law, as has been 
" shown, I think, clearly, and it never received 
" the least kgidaiive xmction. Had matters 
'' remained in this condition, it would not be 
"difficult to deal with Art 611, CC.P. It 
" was a manifest addition to the Act, and 
*' must have been excised like any addition 
*' to the Parliamentary roll But to avoid 
'* the litigation arising from this extraordi- 
" nary source, the Legislature of this Pro- 
** vince passed an Act, 31 Vic, ch. 7, by the 
" lOtb section of which it is provided that 
'* * The Qvil Code of Lower Canada and the 
" * Code of Civil Procedure of Lower Canada, 
" * as printed before the Union by the 
" ' Queen's Printer of the former Province of 
'* ' Canada, have been and are in force as law 
" * in this Province.' " We are glad that this 
interpolation in the Code has been rejected, 
and await with some interest the grounds 
upon which their lordships base their deci- 
sion. 



Mr. Justice Stephen, in another case on 
the 2nd instant— i2e^. v. Baldwin — entered 
more fully into the subject of prisoners 
making statements at their trial, though 
represented by counsel (ante p. 33). The 
observations which are reported on another 
page, will be read with interest 

The new Lord High Chancellor, Baron 
Herschell, is only 49. He was appointed 
Solicitor General in 1880, and now steps at 
once to the woolsack, Mr. Gladstone's Attor- 
ney General in the last Government not 
being prepared to accept his policy on the 
Irish question. 

The new Attorney General, Charles Arthur 
Bussell, is 53. He entered Parliament in 
1880 as member for Dundalk. Mr. John 
Morley, the Chief Secretary for Ireland, is a 
member of the bar, but is best known as 
editor formerly of the Fortnightly and of the 
Pall Mail Gazette. Sir W. V. Harcourt, the 
Chancellor of the Exchequer, was Solicitor 
General in 1873-4, and was appointed Home 
Secretary in 1880. 



English barristers are exercised over the 
increasing tendency of modem judges to 
talk instead of listening to the argument, 
thus preventing anything like a consecutive 
presentation of the case. One observer, by 
careful note, found that of every ten minutes 
occupied by the hearing of a case, counsel 
were permitted to speak for four minutes 
and a h alf . The rest of the time was occupied 
by the observations of the law lords. Lord 
Kingsdown is reported to have said that 
never, till he was on the bench, did he know 
" the energy it requires to hold your tongue." 
Of another distinguished judge, the story goes 
that he asked to be reminded if he should 
err in this particular. The occasion soon 
came, and his chosen monitor, like Gil Bias, 
was faithful to the trust reposed in him. But 
the answer immediately came back, in a 
note handed down from the bench, " You — 
fool, don't you see I am trying to bring him 
to the point ! " 



THE YEAR BOOKS. 
It will be useful, before making transla- 
tions from the Year Books, to make some 
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suggestions as to the general nature of their 
contents. 

The reporters were skilful men, selected by 
government authority, and their reports are 
in the true sense official. They cover a large 
period of time, from A.D. 1292 to 1536, and 
are of course quite various in their style and 
modes of presenting the cases. They possess 
some common features worthy of notice. 

They differ from modern reports in the 
fact that there is no head note or syllabus of 
the point decided. The questions considered 
can only be determined from a perusal of the 
case. The Indexes are of very slight value. 
An example is such an entry : " Divers good 
cases on the point that one thing implies an- 
other" ; ** Justice, and the separate adminis- 
tration of it in separate degrees and forms," 
etc. One fact quite singular to modem jurists 
is that there are no written pleadings. All 
the demurrers and pleas are by word of 
mouth made on the spot. There is thus a 
running fire of statement, criticism, and 
comment between judges and counsel, until 
finally the marrow of the case is reached, 
and then the parties are ready for trial on 
disputed questions of fact, and then a jury is 
summoned by a writ termed a Venire. 

Each case in those days was based on a 
" writ" issuing in the name of the King, and 
obtained from a royal office, setting forth the 
nature of the plaintifl^s claim and directing 
the Sheriff to summon the defendant to an- 
swer the cause of action. Many of these 
writs are inserted in the Books, and when 
sustained are really good forms of action, 
capable of being used in pleading at the pre- 
sent day. They are uniformly in Latin. It 
is the form in the writ that is frequently un- 
der discussion by the counsel and the court. 
If that fails, the case goes down, unless it can 
be helped out some way by an amendment, 
called the rule of "jeofails" (meaning "I 
have failed"). In these discussions it is 
very diflScult to tell whether the disputants 
are counsel or judge, or counsel sitting by 
and not engaged in the cause. Sometimes 
everybody seems to " take a hand in." Oc- 
casionally a judge will be absent during a 
part of the time while the case is on, and 
then, on his coming in, the progress of the 
cause is interrupted until what has passed 



has been rehearsed to him, and th«ii he will 
join in, and perhaps take the lead in the 
case. Then, perhaps, the Chief Justice will 
make a side remark to his associates, which 
the reporter overhears and diligently records, 
that the plaintiff's case is without merit and 
wholly unreasonable. 

The mode of proceeding is quite free and 
informal. The members of the bar feel 
themselves on a level with the judges. 
Sometimes the di<itum of an able counsellor 
is reported as having the authority of the 
saying of a judge. There are occasionally 
ejaculations of a semi-profane nature, and 
several instances of good, round oaths by in- 
dividual judges, where some crying act of 
impropriety or injustice is under considera- 
tion. There is nothing like servility on the 
part of the bar. Lawyer and judge, each 
addresses the other as "Sir." The title 
"Your Honour," or "Your Lordship," had 
not then been invented, while "Sir" is in 
constant use. 

Kunning all through these Books is the 
plain fact that both counsel and judges are 
engaged in the administration of justice. 
Counsel are there to aid the court by feir 
and honest argument, and not to dazzlie and 
bewilder the judges by sophistries. They, 
too, are ministers of justice. One striking 
feature somewhat in contrast with the prac- 
tice in modern times is the boldness of the 
judges in announcing that they have changed 
their opinioui when they bi^ve been con- 
vinced by the counsel that their first views 
were wrong, or that a former decision was 
unsound. The reporter announces the change 
of views prominently in Latin, and in differ^ 
ent type from that used in the body of the 
page. " Mutata opinione " (opinion clianged) 
is the frequent expression. We can but res- 
pect the manliness and sincerity of soul of 
the judges in this direction, and are remind- 
ed of what a great and magnanimous judge 
says in a New York case in describing an 
ideal judge. He should be " wise enough to 
know that he is fallible, and therefore ever 
ready to learn ; great and honest enough to 
discard all mere pride of opinion, and follow 
truth wherever it may lead, and courageous 
enough to acknowledge his errors." Pierce 
V. Delamater, 1 New York, 18, 19. 
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These old judges, when a case is wrong, do 
not strive to '' distinguish *' it frotn other 
cases which are not in substance different, 
but openly and perhaps scornfully discard it' 
Reference may be made to one of the most 
distinguished and able of them, Sir Anthony 
Fitzherbert> of the time of Henry VIII., au- 
thor of the " Grand Abridgment " and other 
valuable and learned works. After rebuking 
in a particular case the conduct of certain 
executors, as acting wrongly without legal 
advice and solely according to their own opi- 
nions, some one cited a case in their favor. 
Fitzherbert called out from the bench (appa- 
rently to the lawyers or students who were 
busy taking notes), " Strike that case out of the 
hooka, for tnthout doubt it is not law.'' The 
reporter adds as he frequently does when 
any important decision is rendered, *' Note 
•nns" (quod nota). The reporter, however, 
as in duty bound, supplies for publication 
both decisions, the bad and the good, with 
reportorial impartiality (27 Henry VIIL, p. 
23, case 21). 

Another highly interesting feature of these 
Books is the evidence that they supply of 
the distance that modem society has drifted 
from the questions that^itated men's minds 
in the early days. The Books were then 
full of controversies concerning fine distinc- 
tion&in the law of real estate, or as to tech- 
nicaf actions, and the shadowy lines divid- 
ing them. Commerce had then scarcely 
lifted its head. The rights of men under 
oontracts were vague and undetermined. 
Even the lines that bounded ownership in 
personal property were vague and indistinct. 
Violent acts were frequent, and the officers 
of criminal justice were full of employment 
in curbing the lawless acts of powerfril men. 
Much of the learning worked out by the able 
men of the time has become obsolete, as 
much of ours will be when three or four 
more centuries have expired. But in these 
Books there is much that will never grow 
old, nor its value be impaired by lapse of 
time. Men who are famlMar with them will 
never cease to admire the freedom of discus- 
sion, the dauntless spirit of independence, 
the sympathy with the friendless, the love 
of justice and of learning, accepted as useful 
in that day, which every wheie pervade and 



illuminate their pages. Nor wiU they fail to 
find in these old Books the germs of our ex- 
isting body of law, which by a long and toil- 
some process of evolution has been developed 
from the simple and rudimentary cases of 
those days into a mass of rules marvellous 
and admirable to an extent never before wit- 
nessed in the history of the world, for their 
fullness and flexibility, and their easy adap- 
tation to every phase of human action. — 
Prof, Tho8, W. DmghJt, in Columbia JwrisL 



(X)UB DE CIRCUIT. 

JoLiBTTB, 14 fSvrier 1886. 
Coram Cimon, J. 
St. Gborqb v. Gadouey. 
J^edion munieipale — C. Mwru arts. 310, 311) 

312— Omte^torion de r&ection. 
Apris Pheure expirSepour la nomination, le pri- 
sident de ViUction compte Its iledeurs pri^ 
sents favorahks d. cfiaque candidate et pen- 
dant qu^il est d /aire cette optratum, cinq 
Slecteurs demandent poll ; le prSfident refuse 
poll, et recommence d compter d nouveau les 
Hecteurs prisents favoraUes d chaque candi' 
datj malgrS les protestations des cinq ile^ 
teurs qui persistent d requirir le poll, et prO" 
dame Vun des candidats ilu. 
Jug6 : — Que cette Hection est nuUe. 
Voici le jugement : 
"LaCour, etc.... 

" Consid^rant qu'i une assembl6e des 61eo- 
teurs municipaux de la municipality de la 
paroisse de St-Jean de Matha, tenue en la 
salle publique de la dite municipality, 6tant 
le lieu ordinaire des stances du conseil de la 
dite municipality, aux fins d'^lire deux con- 
seillers en remplacement de Louis Marcil et 
de Norbert Durand, sortant de charge, la- 
quelle assemble tenue le douzi^me jour de 
Janvier 1885, k dix heures de Tavant-midi, 
sous la pr^idence d'Evang^liste St-George, 
le dit J6r6mie St-George, le present requ^rant, 
ddment quaUfi6 ft dtre candidat k la charge 
de conseiller de la dite municipaht^, a 6t6 
mis en nomination suivantlaloi comme can- 
didat ft la dite charge de conseiller en rempla- 
cement du dit Norbert Durand, rintim6 S6v6- 
rin Gradoury ayant aussi ^t^ mis en nomina- 
tion comme candidat ft la dite charge de con- 
seiller en opposition au dit requ^rant; 
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" Consid^rant que le president de T^lection, 
apr^ I'heure expiree, a commence, du con- 
sentement tacite de tons les dlecteurs pre- 
sents it compter les ^lecteurs pr^ents favo- 
rables k chaque candidal, mais qu'avant qu'il 
eilt proclam^ 61u aucun des deux candidats, 
une demande de cinq ^lecteurs lui a ^t^ faite 
de proc6der k tenir un poll pour Tenregistre- 
ment des voix des ^lecteurs ; 

*^ Consid^rant que, malgr^ cette demande, 
le dit pr^ident a proc6d6 k compter k nou- 
veau les ^lecteurs pr^ents, et qu'il a, ensuite, 
sans tenir de poll, et centre les protestations 
de plus de cinq ^lecteurs favorables & la can- 
didature du requ^rant qui persistaient k re- 
qu^rir le poll, proclam^ 61u le dit intim6 86- 
v^rin Gadoury ; 

" Consid^rant que le dit intim^ a 6t6 ainsi 
proclam^ 61u ill^alement ; 

** Maintient la requite en cette cause, an- 
nule reiection du dit intim^ S^v^rin Givdoury, 
et ordonne une nouvelle Election, etc." 

Chirland & TeUieTy avocats du requ6rant 

Qodin il' Dugas avocats de I'intim^ 



(X)UR SUPERIEURK 

JouETTE, 19 mai 1885. 
Coram Cimon, J. 
Dbziel dit Labreche v. La Corporation de 

LA ViLLB DBS LaURBNTIDES. 

40 VicL (Q.) ch, 29, kcIb. 213, 222— aat«t'« 
g^ntrales da* corporations des vilks — Conies- 
tation des riglementspour ilUgalitiS'-DSfaut 
dhivis — Stance et Session, 

Juge: — lo- QuHl mffit quc la requite en cassa- 
tion d'un rlglcment pour cause d'UUgalitl 
soit signiflSe dans les trois moiSf et qu^elle 
pent eiisuite Hre presenile d la cour aprls 
les trois mois. 

2o. Que Vavi^ de motion pour proposer un r^gle- 
ment doit Hre donni d une session antS- 
riexire^ et non d une stance antlrieure^ et fpie 
si cet avis est donni d une stance antirieure 
de la mtme session oiX le r^glement est pro- 
post et passt, ga tfjuivavdra d un dtfaut 
complet d^avis, 

3o. Que tel rhglement proposi et passt sans avis 
de motion donnt d une session anttrieure 
sera annuii pour cause d^iUtgaliU, 



n s'agit d'un r^lement qui a 6te pass^ par 
le conseil de la d^fenderesse abolissant nne 
rue et la fermant. Le requ^rant en demande 
la cassation pour cause d'ill^alit^. 

Voici le jugement qui s'explique suffisam- 
ment: 

'' Consid^rant qu'il suffit que la requite 
soit sigQifi6e ft la Corporation dans les trois 
mois ft compter de Tentrge en force de tel 
r^lement, ce qui a 6te fait en cette cause, et 
que la demande se trouve ainsi faite ft temps 
bien que la dite requite ait 6te pr^eentte ft U 
cour apr^ les trois mois ; 

^ Consid^rant que le r^lement dont les 
requ^rants demandent la cassation a 4te pass^ 
par rintim^e ft une siance de son conseil tenae 
le 21 Janvier dernier, laquelle stance n'^tait 
que la continuation de la session g^n^e 
ouverte pr6c6demment ; consid^rant qn'avis 
de motion de ce r^lement n'avait 616 donn^ 
que le 19 Janvier dernier ft une stance de la 
m6me session g6n6rale ; 

" Consid6rant que par la sec. 213 du cL 29 
de 40 Vic (Q), avant de proposer ce r&glement 
il 6tait n6cessaire qu'un avis de motion f(it 
donn6 ft une session anl6rieure ; 

" Consid^ranl qu'j^x lermes des sections 
3 I 9, 112, 113, 116, 117, lis, 119, 120, 121, 12^ 
et 127 du dit chap. 29 de 40 Vic, le conseil de 
rintim6e ne pouvait passer le dit pfiglement 
le 21 Janvier dernier, paroe qu'un avia de 
motion n'avait pas 6t6 donn6 ft une acwion 
antirieure, la stance du 9 Janvier n'61ant pas 
une session antirieure, et que le dit r^lement 
est illegal; 

" Consid6ranl que cet avis de motion est le 
seul avis requis pour passer un r^lement de 
la nature de celui all6gu6, et que si cet avis 
n'6taitpas scrupuleusement observe, des in- 
justices pourraient en r6sulter et des contri- 
buables pourraient 6tre priv^s de droits 1^- 
times ou obliges ft des acles on6reux, sans 
quails eussent eu occasion quelconque de se 
faire entendre, et que cet avis de motion est 
n^cessaire, non seulement pour les conseillerfl 
mais encore davantage pour les int6ress6s 
qui, avant I'ouverture d'une session^ peuvent 
s'informer de ce qui devra se faire ft cette 
session, et si rien de ce qui les concerne ne 
doit 6tre agit6 ft cette session, alors nalurelle- 
ment lis n'y assisteront pas ; 
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" Casse et anntile ponr caase d'ill6galit^ le 
dit r^lement, etc." 

Archambatdt A ArchambauUf avocats pour 
lea reqii^Tants. 

McCkmviUe & Renavdf avocats pour Fintimde. 



COUR DE CIRCUIT. 

JoLiBTTB^ 19 octobre 1885. 
Coram Cimon, J. 

CHARLAin> V. FaUCHHR. 

Hypothique judiciaire--C, C. arL 2098— iVioi^ 

iU de Venregistremeni du jugemeni d celui 

de Vacte d'achat du dif endear. 

Jug*:— la Que le dernier alifUa de Vart 2098 

i«« ^applique pas au cos de Vhypothique 

judieiaire, laqueUe n^est pas conserUie par le 

dibUewr, mais est prise malgri ltd. 

2a Que Vhfpoth^que jvuiiciaire prise sur un tm- 

mndXe alors vendu par le dibitewTf vaudra d 

rencontre de racqutreuTf si Vacte de vente n*a 

Hi cnregistri que suMquemment d, Venre^ 

gistremeni dujugement. 

Cost une action hypoth^aire. Le 12 jnin 

1885, le demandeur a obtenu jugement contre 

dame Leecarbault pour $85 -46 avec int^r^t et 

d^pens. Le 21 juillet 1885, le demandeur fit 

enregistrer ce jugement, suivant la loi pour 

obteoir nne hypoth^ue judiciaire sur les lots 

No8. 23 et 30 du cadastre de la paroisse de 

St Roch, apparaissant alors appartenir k oette 

dameii titre de propri^taire. Puis Taction 

all^gue que, par acte de vente, le 19 d^mbre 

1884, la dite dame Lescarbault a vendu au 

d^fendeur ces deux lots de terre» mais que 

oet acte de vente n'a jamais ^t6 enregistr^ ; 

que le d^fendeur est en possession des .dits 

lots de terre et les detient k titre de pro- 

pri6taire. L'action oonclut hypoth^cairement 

contre le d^endeur. Le 11 aotlt 1885, apr^ 

Tinstitution de cette action, le ddfendeur a 

fait enregistrer son acte d'acbat du 19 d6- 

oembre 1884. U plaide que le 21 juillet 1885, 

lorsque le demandeur a fait enregistrer son 

jugement, la dite dame Lescarbault n'^tait 

pas propri^taire de ces deux lots de terre qui 

paraissaient alors ^tre au bureau d'enregistre- 

ment la propri^t^ de Antoine Paquet Mais 

ce dernier, par son testament, en date du 11 

Janvier 1881, a institu^ dame Lescarbault sa 

l^ataiie aniverselle. II est depnis d6c6d4, 



et, aprds son d^c^, ce testament a 6t^ enre- 
gistr^ le 11 juin 1881, mais sans declaration 
du d6c^ et d^ignation des immeubles. Le 
21 Aoti 1885, apr^ Taction, le d^endeur a fait 
enregistrer un avis dans le but de renouveler 
Tenregistrement des titres du dit Antoine 
Paquetto & la propriety de ces lots et dans le 
but de renouveler Tenregistrement du dit 
testament, et ajoutant It cet avis une d^lara- 
tion du d^cds de Antoine Paquette et une 
designation des immeubles qui etaient dans 
sa succession. II n'a pas ete question que le 
demandeur connaissait lorsqu'il a pris son 
hypotb^ue judiciaiie, Texistence de Tacte de 
vente de dame Lescarbault au d^fendeur. 

Void le jugement: 

" La Cour, etc. 

'' Consid^rant que le dernier alin^a de Tart. 
2098 du C. C. ne s'applique pas k Tbypotb^ue 
judiciaire, mais seulement ft ' touLe cession, 
* transport, bypoth^ue ou droit r^el par lui 
' {racquh'eur) consenti aflfectant Timmeuble,' 
que Tbypotbdque judiciaire n'est pas une by- 
pothdque consentie par Tacqu6reur, mais est 
prise malgr6 lui ; en sorte que Tbypoth^que 
en oette cause est devenue valide et a frapp^ 
Timmeuble d^crit en cette cause, bien que, 
lorsque le testament, qui en a fait dame Les- 
carbault proprietaire, a ete enregistr^ ante- 
rieurement k cette hypotb^que judiciaire, il 
n'a pas ete enregistrd de declaration -du dec^ 
du testateur et la designation de Timmeuble ; 

'* Considerant que Tacte de vente de dame 
Lescarbault au defendeur, bien que d'une 
date anterieure ft Tbypotbdque judiciaire du 
demandeur, n'a ete enregistie que subse- 
quemment ft la dite bypotb^ue judiciaire et 
memo subsequemment ft Taction ; 

'' Considerant que la defense du defendeur 
n'est pas fondee, 

" La lenvoie avec depens distraits et de- 
clare les dits lots de terre numeros 23 et 30 
etc., bypotbeques par bypoth^que judiciaire 
en favour du demandeur pour la somme de 
$35.40 de capital du jugement obtenu le 12 
juin dernier, etc., et condamne le defendeur, 
oomme tiers detenteur des dits lots de terre 
ft les deiaisser en justice, etc.'' 

AuTORrrisciTfeKs: 8 Q. L. R 177, Vidal \, 

DemerSf et Leclerc, oppt ; 1 L. N. 230 et 22 L. 

1 C. J. 73, Lefebvre v. Branchaud; 2 L. N. 156, 
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TeUier v. Pagi; 26 L. C. J. 25 et 3 L. N. 5, 
Adam & Flanders, 

Jugement pour le demandeur. 

Charland ds Tdliert avocatti du demandeur. 

Chenevert, avocat du d^endeur. 



COUR SUPERIEURR 

JoLiBTTBy 13 nov. 1885. 
Coram Cimon, J. 
Galaknbilu et aL v. Guilbault. 
CautionnemerU jiulioatum 8<^vi — Frais de VeX' 

ception dilatoire — C. C, art, 29. 
Jug!::— Que si wie exception dilatoire deman' 
dant le oavHonnemeni jvdicatum solvi est 
fondSef le demandewr devra en payer Us 
frais, qai ne doivent pas suivre fissue du 
proems. 
Void le jugement: 

" Attendu qu*il appert que F. X. Galarneau, 
Tun des demandeurs, r^ide en la ville de 
Cohoes, dans TEtat de New- York, un dea 
Etats-Unis d'Am^rique ; 

" Attendu que le d^fendeur par la dite ex- 
ception dilatoire demande la suspension des 
proc6d^ en cette cause Jusqu'H ce que le dit 
F. X. Galameau ait foumi le cautionnement 
jvdicatum solvi et la procuration voulue en 
pareil cas; 

** Consid^rant que depuis la dite exception 
dilatoire, les demandeurs ont produit une 
procuration du dit F. X. Galameau telle que 
voulue par la loi ; 

" Consid^raot que par 6crit au bas de Tins- 
cription, 'Mes demandeurs en cette cause 
admettent Texception dilatoire produite en 
** cette cause par le d^fendeur avec d^pens, 
** les d^pens devant suivre le sort du proc^, 
'' et s'en rapportant It justice dans tons les 
*'cas;" 

" Consid^rant que par Part 29 C. C, le 
demandeur non r^idant dans la Province de 
Quebec EST TENU de foumir & la partie adverse 
le cautionnement jvdicatum solvi, et que le 
demandeur F. X. Galameau ne Vayant pas 
foumi, ainsi qu*il y 6tait tenu, le d^fendeur a 
encourru pour Tobtenir les frais d*une excep- 
tion dilatoire, et, cette exception ^tant fondle, 
les demandeurs qui y ont donn^ lieu doivent 
en payer les d^pens au d^fendeur; 
'< Maintient la dite exception dilatoire et 



ordonne que tons lee proc6d6s en cette cause 
soient suependus jusqu'ft ce que le dit deman- 
deur F. X. Galameau ait foumi au ddfendeoi 
caution pour la stlret^ des frais qui peuvent 
r^sulter de Taction du dit F. X. Galameau, 
lequel cautionnement devra ^tre foumi d'ici 
& un mois ; et ce mois pass^, si le dit can- 
tionnement n'est pas produit, la Cour se r^ 
serve, sur application de qui de drjit, d'ad- 
juger alors sur les autres conclusions de 
Texception dilatoire qui demandent le renvoi 
de Taction avec d6pens. Et la Cour con- 
damne les demandeurs k payer au d^ndeor 
les frais de Texception dilatoire." 



PRISO}fER'S RIQBT TO MAKE A 
STATEMENT. 

On Febraary 2, at Exeter, in the course of 
the trial of the case of Regina v. BMwn and 
others for manslaughter, Mr. Justice Stephen 
intimated that he wished to mention a cooiw 
of procedure which might or might not apply 
to the case, according as the counsel for the 
defence thought proper to avail themselves 
of it He mentioned it now in order that 
counsel might consider it in the interval of 
adjournment As most of them were aware, 
there had been a considerable difference of 
practice in criminal cases amongst various 
judges as to the right of prisoners to make 
statements, and some of his learned brethren 
had admitted such statements when prison- 
ers were defended by counsel, whilst others 
had not felt themselves warranted in allowing 
such statements to be made. He had mnch 
considered the matter, and he frequently pe^ 
mitted statements to be made by prisonei^ 
wishing to make them. The practice which 
he had followed, and which was the same as 
that of his brother Cave — ^there were other 
judges whom he could mention, but he spoke 
of him in particular — had been to allow a 
statement to be made, if the prisoner wished 
to make it, on condition that he made it be- 
fore his counsel addressed the jury, and on 
the understanding that he gave a reply to 
the counsel for the prosecution, who, how- 
ever, could not, of course, ask a question. 
The leamed judge wished to say that he al- 
ways warned the jury to draw no inference 
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nnfavoarable to the prisoner ftx)m the cir- 
camstanoes of his not making such a state- 
ment, because the practice was not uniform. 
That was the practice which he had followed 
upon many occasions, and which he should 
follow then, if it was so desired. He had 
several times said that when the proper time 
came he should tell the reasons which had 
induced him to think that in acting thus he 
was acting according to the law of the land 
and not following a mere opinion of his own. 
The matter had been discussed amongst the 
judges, but their opinion on the subject was 
not unanimous. He expressed his regret that 
the matter should be in such a condition, 
and that there was no way, so far as he knew 
or so far as he had heard, of bringing into 
harmony their views upon the subject It 
was a matter of practice at the trial, and not 
of law, and in consequence no case could be 
stated about it He would give his reasons 
for the opinion he entertained in a very few 
words. He might run at considerable length, 
but he would give them the result generally 
of a very careful inquiry ifito the matter, al- 
though he was not able to give every detail 
of the authorities which had led him to the 
conclusion at which he had arrived. It seem- 
ed to him that the matter could be properly 
understood only by reference to the history 
of the law on the subject By the original 
law of England counsel were allowed to pri- 
soners only in cases of misdemeanour. 
Neither in cases of felony nor in cases of 
treason were they allowed this assistance. It 
was also known to everyone who had made 
any historical study of the matter that in the 
early periods of our history, ao far from the 
prisoner's mouth being closed, he was some- 
times questioned at very great length and 
with much minuteness upon all the matters 
connected with his crime. He was said, in 
fact, to be .*put to answer.' That practice was 
followed certainly as late as the Civil Wars, 
and to some extent, though not to the same 
extent, it was followed after the Revolution 
of 16SS. A prisoner, therefore, at that time 
down to the year 1688 not only had the right 
to state what he pleased, but was practically 
called upon to state what he coulci, and was 
in some instances even pressed by questions 
to explain the facte connected with the charge 



brought against him. Then came the Revo- 
lution of 1688, and in consequence of the trials 
for treason being so extremely unsatisfac- 
tory, an Act was passed in 1695 for regulating 
trials in cases of treason. That Act (7 & 8 
Wm. Ill, c. 3, s. 1) enacted, among other 
things, that a person accused of treason ' shall 
be received and admitted to make his full 
defence by counsel learned in the law, and 
in case any person so accused shall desire 
counsel, the Court before whom such person 
shall be tried, or some^judge of that Court, 
shall and is hereby authorised and required 
immediately upon hi^ request to assign to 
such person such and so many counsel, not 
exceeding two, as the person shall desire, to 
whom such counsel shall have free access at 
all seasonable hours, any law or usage to the 
contrary notwithstanding.' Notwithstanding 
this statute, vhich allowed a defence by coun- 
sel, the prisoner in thesd cases was still per- 
mitted to make a statement It was a prac- 
tice that had prevailed ever since in respect 
of trials for high treason. It appeared, from 
the accounts of trials that had been preserved, 
that it had been usual, from the time that the 
Act was passed down to a recent period — 
indeed there was, he thought, an instance of 
it in the reign of Her present Majesty at the 
trial of John Frost, at any rate it was adopted 
in the case of the Cato Street conspiracy— for 
the judge to call upon the prisoner, after his 
counsel had been heard, and ask him to make 
any addition to what had been said on his 
own behalf. So the matter stood with regard 
to treason. It appeared to him that the Act 
Which authorised persons accused of treason 
to be defended by counsel, did not take from 
the person so accused the right to make his 
statement, which, if that Act had never been 
passed, they certainly would have been en- 
titled to make. With regard to felony, up to 
the year 1836 counsel were not allowed in 
cases of felony, except for the purpose of ex- 
amining witnosso-* and cross-examining them, 
but when trials wore conducted without coun- 
sel in that way the prisoner most unques- 
tionably had the right, and exercised it on 
all occasions, of saying whatever he thought 
proper either as to the matter of fact or as to 
matter of law. In 1836 was passed an Act 
—6 & 7 Wm. IV, c 114— to enable any per- 
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sons indicted for felony to make their defence 
by counsel or attorney. It had very often 
been supposed — and he was afraid there had 
been eminent individuals who had said it— 
that this Act took away the right of the pri- 
soner to be heard and closed his mouth. He 
did not think^the Act meant to do that The 
reason why he did not think so was that an 
almost precisely similar Act with regard to 
treason had been interpreted according to 
the practice of the Courts to mean the oppo- 
site. Of late years it y(as well known that a 
variety of practice had obtained ; for, whilst 
some judges allowed a statement to be made 
by a prisoner, others 'did not He had 
searched fo r, and had not been successful in 
finding, authorities for the proposition that 
in cases of misdemeanour the prisoner as well 
as his counsel should be allowed to make a 
statement That left room for some kind of 
doubt But he thought, upon' the whole, 
having reference to the opinions and practice 
of several of his brethren, and having refer- 
ence to the considerations which he had men- 
tioned, it did not appear that the right which 
prisoners originally had — in fact something 
more than the right, the power — and which 
they were called upon to exercise, of speak- 
ing for themselves, was taken away by 
the Acts to which he had referred. He had 
in many instances allowed such a statement 
to be made. This appeared to him to be 
such a case, because it was a case of great 
importance, and; one more or less likely to 
attract attention. — Subsequently, in reply to 
counsel for the defence, the learned judge 
ruled that a statement made by one of the 
prisoners would give a right to a general 
reply on the whole case to the counsel for 
the prosecution ; but he did not wish to lay 
this down as a universal rule. Every case 
must depend on its circumstances. — ^Baldwin 
made a statement, was convicted, and sen- 
tenced to twenty years' penal servitude. — 
Law Journal (London). 



INSOLVENT NOTICES, ETC. 
Quebec Offieial Gazette, Feb. 13. 

Judicial AbandonmetUe. 
Avila Bits Deamarteau, St. Hilaire, Fob. 8. 

Curaton Apptnnted. 
Norbert Leclaire, trader, Contrecoeur.— Z. Mayrand, 
N* P.. Contreooear, caratort Jan. 9, 



J. B* Trottier &fil«. manufacturers, Three Rivers — 
P. L. Hubert Three Rivers, curator. Feb. 2. 

Ambroise Tellier, Moatreal.— Kent k Turootte, Mon- 
treal, joint curator. Feb. 9. 

Z^pnirin Simard, Rimouski.— Kent & Turootte, Mon- 
treal, joint curator. Feb. 4. 

•Joseph Leduo, Montreal ■ — Kent & Turootte, Mon- 
treal, curator. Feb. 5. 

J. Omer Mlchaud, Montreal.— Kent & Tnreot-te. 
Montreal, curator. Jan. 2f7. 

Alphonse Laurier, Montreal.— Kent & Tureott«, Mon- 
treal, curator. Feb. 6. 

Edmond Jett4, Montreal.— Kent <fc Turootte, eurator. 
Feb. 6. 

L. F. P. Buisson, Three Rivers.— A. Tureotte, Mon- 
treal, curator. Feb. 8. 

Dividend Sheete, 

Re Louis Bersevin, Ste« Biartine. Final div. sheet 
open to objection until March 2. Kent & Turootte, 
Mont real, curatx>r. 

Jie Wm. M. McDonald^ painter, Quebec— Final div. 
sheet on priviloRed claims, payable Feb. 2& Jesse 
Joseph, Jr., Qaebec, curator. 

Be L. E. Morin, Jr., Montreal.— Final div. sheet 
op en to objection until March 24. Kent & Turootte, 
Mo ntreal, curator. 

ReS' H. May & Co., Montreal.— Final div. sheet 
from proceeds sale of immovables, open to objection 
until March 2. A. W. Stevenson, Montreal, caraior. 

Re Joseph Michaud, Kamouraska.— First and final 
div. sheet, payable after Feb. 22. C F. Bouchard, 
Fraserville, curator. 

Application for di^eharae. 

James & Francis Keough, Joliette. Maroh 15. 

Rule (^ (hurt. 

A. E. Constable vs. Charles F. Weston. Creditors 
of defendant notified to file claims. 

Action en aipvuraiion de biena. 

Dame Addle Turcolte, vs. Olivier Lemaire, oarriace- 
maker, St. Z^phirin de Coarval. Feb. 3. 



Sp£ciali8m.— Specialism means depth of insight, the 
probing a subject to the core ; it means discovery, it 
means originality. I believe it nieans development of 
character and growth of the capacity for knowledge. Let 
me compare the mind to a house with many windows^ 
For a vital comprehension of truth I would prefer to 
look through one window thoroughly cleaned than 
through all of them only half purified from the obscur- 
ing medium of error and prejudice. To the young 
student especially I would say, "Clean one of your 
windows j be not content until there \s one branch of 
your subject— if it be only one branch of a branch— 
which you understand as thoroughly as you are capable 
of understanding it, until your sense of truth is satis- 
fied, and you have intellectual conviction." Be assur. 
od that in learning this one thing you will have added 
an eye to your mmd, an instrument to your thought, 
and potentially have learned many things. In thelife 
of ihe mature mvestigator, specialism plays a similar 

Sart: to remaiu healthy he must continually drink 
eep at the fountain head: he must go further than 
others have gone before him ; and to this end, he mu^st 
devote what may seem to outsiders an abnormal amount 
of time and energy to his special department. Ii ia too 
common an experience that the man of mere general 
culture loses interest in what ho studies ; his mind 
ranges over wide tracts, through which he is guided by 
no central idea or dominant conviction ; he acquires a 
habit of thinking, like the typiual Oxford man, that 
there IS nothing new, nothing true, and it does not 
much matter." The cure for this intellectual ailment 
is concentration. Let the suflferer make some little 
plot of ground his own ; let him penetrate through and 
and beyond the region of literary orthodox>% and he 
will find that the universe is not exhausted by evsn 
the highest thoughts of the greatest minds; that truth 
Ixas ever new lights for the inquirer, and that the 
humble eflforts of pygmies like himself may by combi> 
nation lead to the scaling of heights which even giants 
could not take by storm.— ifaon»f^>i*« MagatineT 
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In Be Freece v. Rosa^ Judge Collier, in the 
Liverpool County Court, has held that the 
proprietor of a theatre may exclude any one 
he pleases, without heing ohliged to give any 
reason. The plaintiff paid a shilling for 
admission to the pit of the Royal Court 
Theatre, Liverpool, but on presenting his 
ticket at the inner door, he was refused 
admission. He brought an action claiming 
the shilling, and also two guineas damages. 
(It may be remarked parenthetically that 
ideas as to damages in England appear to be 
extremely modest^ Had Mr. de Fieece been 
subjected to such an indignity in Montreal 
his lawyer would have claimed on his behalf 
at least two thousand guineas.) The defen- 
dant tendered the shilling which had been 
paid, with another shilling as damages. The 
facts elicited at the trial were that Mr. de 
Freece, who is a "dramatic agent," had for- 
merly been on the " free list" of the theatre, 
but having made himself obnoxious by talk- 
ing too loudly in the passage at the back of 
the dreps circle, the privilege was withdrawn, 
and he was informed that the check-takers 
had been instructed to refuse him admission. 
It was after this that he purchased the ticket 
and was not permitted to enter, as above 
stated. The judge gave judgment for the 
defendant, with costs, remarking that it was 
for the public interest that the proprietors of 
theatres should be able to exclude any one 
without giving any reason. 



In Mr. Justice Stephen's observations on 
the prisoner's right to make a statement 
(ante, p. 62) his lordship referred to the case 
of John Frost, as a case of treason in which 
the prisoner had been invited to speak. What 
took place on that occasion appears in 
Townsend's State Trials, voL 1, p. 71. After 




the conclusioirt>fth»t« p o oeii "tSF the defence 
of Mr. Kelly (who followed Sir F. Pollock), 
Lord Chief Justice Tindal said: — ''John 
Frost, now is the proper time for you to be 
heard if you wish to address anything to the 
gentlemen of the jury beyond what your 
learned counsel have said. You will not be 
allowed to be heard after the Solicitor- 
General has closed the case on the part of 
the prosecution." John Frost: "My lord, I 
am so well satisfied with what my counsel 
have said that I decline saying anything 
upon this occasion." Thereupon the Solicitor- 
General replied on behalf of the Crown. 



The esteemed correspondent referred to on 
p. 49 has returned to the charge, and says 
that the publication of holdings in advance 
of the regular reports is useless. That may 
be true ; yet to show how great minds differ 
upon apparently simple matters we may 
refer to the course pursued by the Law 
Society of Ontario, the proprietors of the 
Ontario reports. Although every lawyer 
there is compelled to take the regular 
reports, even where five or six or more are 
associated in one firm, yet the Law Society 
has been paying a considerable subsidy to 
the Law Journal for thirty years past, for the 
publication of the head notes in advance, 
and if we are not very greatly mistaken, it is 
now subsidizing both the Law Journal and 
the Law Timen for the publication of the head 
notes to the same cases in each journal This 
shows at least that there is room for diflfer- . 
enoe of opinion upon the point We do 
not propose to discuss it further. What we 
venture to urge strongly upon our country 
readers is that they should do something to 
rescue the valuable decisions of the rural 
districts from the oblivion which has fallen 
upon them in the past No one can gainsay 
that since the country judges have com- 
menced to lend their aid to the overworked 
judges of the city, they have acquitted them- 
selves welL Their decisions in their own 
districts are often equally worthy of preser- 
vation, and if each of our readers in the 
country would, in the course of a year, con- 
tribute a note of at least one case in which 
he has been specially interested, it would 
work very much to the advantage of alL 
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COURT OF QUEEN'S BENCH. 

QuBBBC^ Feb. 4, 1886. 

B^ore M(5nk, Ramsay, Tbssieb, Cboss and 
Baby, JJ. 

Lavoie, Appellant, and St. Laurent, 
Respondent 
Rewndicatiiyr^-^ I^cible dispossession of de- 
fendant. 
Held : Where a person is forcibly deprived 
of his possession of movables, that in an 
action of revendication he will not be held 
to establish his title as against the tres- 
passer. It will be for the defendant to justify 
his act Spoliatus ante omnia restiiuendus. 
Judgment reversed. 



COUR DE CIRCUIT. 

JoLiBnTK, 7 Janvier 1886. 
Coram Cimon, J. 
Bellbrosb v. Forest et aL 
Poursmte entre locateur et locataire — Juridio 
ticm—C. Proc arU, 887 cL 899— C. C. art, 
1624 — Incompitence manifeste — C Proc, 
arts. 114, 115. 

Jug* : — lo. Qu^ime demandeySerdemmtpour layer 
6chu, bien qu^accompagnSe d^une saisie'gor 
geriCf ne tombe pas sous les diftpositions fpi- 
dales itaUies par les arts. 887 d 899 du C. 
Proc. 

2o. Que la Cotir, siigeant en vertu de ces articles, 
dans ce cas, se dldarera ex officio incompi- 
tente m^me d juger une exception d la forme 
se plaignant de Passignation seulement, sans 
invoquer le difaut de juridiction, et mettra le 
difendeur hors de cour. 
CnioN, J. N. A. Guilbault, un des d^fen- 
deurs, a contests Taction par nne exception 
& la forme se plaignant de Tassigiiation. C'est 
cette contestation qui est soumise ^ cette 
cour si<^geant en'vertu des arts. 887 & 899 du 
C. Proc L'action ne. reclame que la somme 
de $153, pour loyer 6chu. El^e ne demande 
ni la r^iliation ou rescision du bail, ni I'ex- 
pulsion du locataire : elle n'alKigue pas et ne 
demande pas de dommagos. C'est done une 
action de dette ordinaire, qui, comme toutes 
les autres actions de dette ordinaire, devait 
s'intenter et se poursuivre suivant les dispo- 
sitions ordinaires du Code de ProcMure. II 



est vrai que le demandeur a joint A son ac- 
tion une saisie-gagerie, mais oela ne chaDge 
pas Paction et no la met pas dans les condi- 
tions voulues pour qu'elle puisse s'exercer en 
vertu des dispositions sp6ciales des arts. 887 
et suivantes. Cette Cour, si^eant en vertn 
de ces dispositions spMales, n'a done pas ju- 
ridiction pour connaitre la pr^sente instance. 
II est vrai que le d^endeur Guilbault ne se 
plaint pas de cette incompetence ; mais cette 
action est manifestemeni hors de la oomp^ 
tence du present tribunal, et Tart 114 veut 
que, dans oe cas,le tribunal se d^lare incom- 
petent ex officio. Et si la Cour n'a pas juridic- 
tion pour juger la demande au merite,ell6 
n'apasnon plus juridiction pour juger I'ex- 
ception & la forme. Le d^iendeur Guilb&alt 
doit tout simplement etre mis hors de Cour. 

Voici le jugement: 

" Consid6rant que le demandeur a intents 
la pr^sente action comme poursuite sp6ciale 
entre locateur et locataire, en vertu des arts. 
887 a 899 duC. Proc.; 

" Considerant que la prfeente action n'est 
pas en i-^siliation ou rescision de bail, ni en 
recouvrement de dommages & raison d'infrac- 
tions aux obligations resultant du bail,ou 
d'infractions & quelques-unes des conventions 
de bail, ou de dommages resultant de Tinex^ 
cution des obligations en d^coulant d'apres 
la loi ou resultant des rapports entre locateur 
et locataire, mais que Taction n'est qu^une 
simple demande pour loyer accompagn^ de 
saisie-gagerie, et, par consequent, ne tombe 
pas sous I'operation des dits arts. 887 ^ 8^»9, 
et que cette Cour ne pent prendre connais- 
sauce de la pr^sente action telle quMntcntee 
et la juger en vertu des dits articles, et que 
cette incompetence etant rativne materia: et ma- 
nifeste, la Cour doit d'elle-mdme se declarer 
incompetente et les parties doivent etre ren- 
voyees sans adjudication ni sur Taction nisur 
Texception k la forme ; 

" Se declare incompetente k prendre con- 
naissance de la pre^ente action raiione ma- 
teriae, met le dit N. A. Guilbault bora de cour, 
sauf rocours du demandeur; 

*• Et vu Tart 115 du C. de Proc, condamne 
le demandeur k payer les frais au dit N. A. 
Guilbault, etc." 

McConville <Sc Renaiui^ avocats pour le de- 
mandeur. 
Godin <Sc Dugas, avocats pour Guilbault 
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SUPERIOR COURT—MONTREAL.* 

Banking Act, 34 VicL, c.b,sec8. 26, b^^Dauble 
Liability Calls — RetpormbUUy 6f pledgees 
of stock— Savings Bank—M Vict., c 7, sees. 
17. 18. 19. 

Heild: — ^1. That a Savings Bank holding 
bank shares as pledgee is not the owner of 
sach shares within the meaning of section 58 
of the Banking Act, and therefore not subject 
to the double liability. 

2. A Bank whose shares are transferred to 
a Savings Bank, is presumed to know that 
they are held by the latter as collateral secu- 
rity, inasmuch as under section 18 of the 34 
Vict, c 7, a Savings Bank cannot acquire 
bank shares or hold them except as pledgee. 
—The Exchange Bank of Canada v. The Mont- 
real OUy and District Savings Bank, Johnson, 
J., December 21, 1885. 



OiU de Mvntrial — Rves— Accident — Diets — 
Dommages — Hiritiers. 

JuGfe : — Que lorsqu'une personne est morte 
par suite d'un accident caus^ par le mauvais 
^tat des rues, les enfants et hiritiers de cette 
personne, lors mdme qu'il n'aurait prouv^ 
aucun dommage, ont droit d'obtenir de la cit6 
de Monti 6al une certaine somme d'argent par 
forme de consolation et soulagement — L^heUe 
et al. V. La citi de Montrial, Papineau, J., 14 
oct. 1885. 

Judgment — De^Uh of one or more of the plaintiffs 
daring pendency of suit — Appeal bond' 

Hkld : — 1. That the death of several of the 
plainti^, duiing the pendency of the suit, 
does not render a judgment pronounced in 
their name absolutely null ; the nullity being 
only relative and such as can be invoked 
only by the legal representatives of the 
deceased, on the ground that their rights 
have been prejudiced by the judgment. 

2. That a bond given as security for debt, 
interest and costs, on an appeal by a defend- 
ant to the Court of Queen's Bench, to the 
effect, that th*e bondsman will pay the con- 
demnation money in case the judgment be 
confirmed, is a conditional bond and becomes 

* To appear in Montreal Law Reports, 2 S. 0. 



terminated, null and void, if the judgment in 
appeal reverses the judgment of the Court be- 
low and dismisses the plaintiflGs* action.— 
Lowrey et al. v. Routh, Jett6 J., Nov. 30, 1885. 

ImTneubles — AmHiorations — Terrain d'autnd — 
Enregistrement—HypoMque— Clause rSso- 
lutaire-^Drais d^enregistrement — Offres ri- 
dies et oonsignaHon, 

JvQk: — la Que le propri^taira d'une bA- 
tisse ou autres ameliorations faites sur le ter- 
rain d'autrui pent, par Tenregistrement, ac- 
qu^rir un hypoth^ue sur oes ameliorations. 

2a Que oes ameliorations sont immeubles. 

3o. Que, lorsque d'aprds les termes d'un 
contrat contenant une clause r^solutoire, le 
defaut de paiement r^sout absolument le con- 
trat, le tribunal ne peut intervenir. 

4o, Que les frais d'enregistrement d'un 
contrat de vente sont compris dans ceux que 
Tacheteur est tenu de payer. 

5o. Que pour etre valable les offres r^elles 
et la consignation doivent etre telles qu'ilsoit 
loisible & la partie d'accepter purement et 
simplement sans aucune condition. — JVikT- 
fiomme v. Scott et aL, en revision, Plamondon, 
Bourgeois, Loranger, JJ., 21 d^a 1885. 



Cautionnement jvdiciaire — Hypothtque judid" 
aire — Jwtifioation — EnregistremcrU — iJd- 
dialion. 

Juai: — lo. Qu'un cautionnement judici- 
aire oiH la caution s'oblige generalement & 
payer tous les frais et dommages qui seiont 
adjugds, sans determiner un montant quel- 
conque qu'elle aura A payer, ne cree pas d'hy- 
pothSque judiciaire, et la caution peut par 
une action faire radier Penregistrement fait 
de ce cautionnement sur ses immeubles* 

2o. Que la justification so\is serment que 
fait une caution de sa solvabilite jusqu'A con- 
currence d'une somme fixe ne fait pas partie 
du cautionnement et n'en determine nulle- 
ment le montant — LavalUe v. Paul, en revi- 
sion, Johnson, Doherty, Mathieu, JJ., 21 dec 
1885. 

FaHlit^—Jugement—R^ponse en droit. 
Jug6:— Que rien n'empeche un creancier 
de prendre un jugement oontxe son debiteur, 
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qoand m^e oelui-ci serait sous re£fet d'one 
loi de faillite et n'aurait pas encore obtenu sa 
d^harge, et un plaidoyer k Pencontre de 
Taction du cr^ancier ne contenant que Tall^ 
nation de cet ^tat de faillite sera iejet6 sur 
r^ponse en droit—The Canadian Mutual Mre 
Inwrance Co. v. Blanchard, Tascheieau, J., 29 
Janvier 1886. 

TierB-^aui — Examen du HerB'taid — Jugement 

wrdidaration — Contestation, 
JugA: — Que les r^ponses d*un tiers-saisi 
aux questions qui lui sont poshes par le sai- 
sissant et qui sont Sorites k la suite de sa 
d^laration, ne ferment pas partie de sa d^ 
daration, et qu'un jugement ne pent ^tre 
rendu sur ces r^ponses de piano: le saisissant 
doit contester la d^laration. — Laframboise v. 
RoUandf et RoUand, T. S., en revision, Tor- 
rance, Gill, Loranger, J J., 30 novembre 1885. 



Tuleikr — Admimsttation — Emploi d<« dmiers, 
Juafe : — Que le tuteur pent exercer une dis- 
cretion mod6r^ dans I'emploi des deniers 
pupillaires, et acheter ft credit un immeuble, 
surtout s'il est 6tabli que telle acquisition ne 
constitue pas un acte de mauvaise adminis- 
tration. — La SociiU de Construction Jacques- 
Cartier v. Dhautels et al., en revision, 30 Jan- 
vier 1886. 



LONDON LETTER. 

No sooner have we recovered from one min- 
isterial change than we are involved in an- 
other; but the political crisis of a few months 
ago is surpassed in difficulty and gravity 
by that which is now taking place. These 
mutations of power possess great interest for 
the gentlemen of the long robe, because of 
the many offices of dignity and emolument 
that fall to their share. The new Lord Chan- 
cellor (Lord Herschell) is endowed with 
talents every way equal to his position ; and 
the appointment of Mr. Charles Russell to be 
the Queen's Attorney-General, though in 
many respects remarkable, gives entire satis- 
faction. This accomplished and skilful advo- 
cate is an Irishman and a Home-Ruler ; and 
while the selection of a person holding such 
opinions has called forth the applause of the 



Irish party, it has certainly inspired distrust 
among Conservatives as well as Liberals, 
who value the integrity of the Queen's rule. 

It is not yet clearly known who is to be 
the Solicitor-General, but common rqwrt 
points very confidently at Mr. Horace Davey ; 
but, indeed, there is a universal uncertainty 
pervading every quarter; for the composi- 
tion of the present government, in the face 
of the fixed convictions of the people aa the 
Irish question, cannot possibly last many 
weeks. 

The riotous and violent proceedings of 
10,000 lawless men in London, three days 
ago, indicate the impression among many 
that Mr. Gladstone's policy is revolutionary 
and socialistic, and indulgent towards sedi- 
tion. 

Most of the judges are now on circuit, and 
they seem to have been more than usually 
engaged with actions for breach of promise 
to marry. But public curiosity has chiefly 
centered upon the scandal in high life which 
was opened up yesterday in the Divorce 
Court The petitioner is a member of the 
House of Commons ; the co-respondent was 
Sir Charles Dilke, who is a well-known 
author and was one of Mr. Gladstone's htst 
administration ; and it is moreover said that, 
in view of the pending suit^ the Queen de- 
clined to name him to a place in her present 
government The case against him, however, 
fell through, but under circumstances that 
cause his friends somewhat scanty satisfac- 
tion. There was no legal evidence against 
him, because the unsworn confession of the 
respondent (Mrs. Crawford) to her husband, 
was admissible against herself^ but not 
against any person besides ; and at the trial 
in court she was not called as a witness, nor 
did Sir Charles think fit to contradict the 
legally inadequate statement of the lady, 
and thereby subject himself to the disagree- 
able ordeal of a searching inquisition into 
his private life. 

In the Court of Appeal this week there 
was a decision which I am afraid will hardly 
stand examination. A man who had con- 
tracted a voidable marriage, bequeatlied 
property to his " children " ; but at the time 
of his death there was no issue, save an in- 
fi&nt in the womb of his reputed wife. The 
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court held that the . child en ventre could not 
take, for being illegitimate ; but this resolu- 
tion appears to me wrong, because there 
were in fact no lawful children, and there- 
fore other persons may be admitted to 
answer the description. The rule merely is 
that illegitimate children shall not take with 
lawM chOdren ; but if there be none whom 
the law accepts as children, the word " child- 
ren " in a will gives rise to a " latent 
ambiguity " which must be explained by 
external evidence. 

We are all looking forward with curiosity 
to the doings of the knights, citizens and 
bnigesses in the Commons' House. We may 
expect a crop of crude laws which shall tax 
all ingenuity to construe; and some of the 
reformers, you will observe, have already 
brought in a bill to render it a misdemeanour 
for any man to hold more than 100 acres of 
land uncultivated ; but the misdemeanant on 
conviction is not to be sent to prison, but 
merely ejected and deprived of the tene- 
ment. 

Lincoln's Ino, 13th Feb., 1886. 

LOST WILLS. 
In OoodHOe v. Otway, 2 H. Bl. 616 (1795), 
and cases cited, declarations by the testator 
as to testamentary intentions and as to the 
making of a will are held proper. So in 
DatM V. Davis, 2 Addams, 226 (1824), declara- 
tions of the testator down to the very evening 
of his death were admitted to rebut the pre- 
sumption of a revocation. In Patten v. Potdton, 
1 a & T. 55 ; 27 L. J. Prob. 41, it was held by 
Sir C CressweU that the presumption that a 
will left in the keeping of the testator, if it 
cannot be found at his death, has been 
destroyed by him animo tevocationis, is a pre- 
sumption of fact which prevails only in the 
absence of circumstances to rebut it, and 
that among such circumstances are declara- 
tions by the testator of good will toward the 
person benefitted by it, adherence to the will 
as made, and the contents of the will itself. 
It is also said in this case that the strongest 
proof of adherence to the will, and of the 
improbability of its destruction, arises from 
the contents of the will itself. In Whitely v. 
IRng, 17 C. B, (n.8.) 756, in order to rebut the 
presumption arising from the absence of the 



will and codicil, that the testator had 
destroyed them, evidence was offered of 
repeated declarations made by the testator, 
down to a short time before his death, 
expressing his satisfaction at having settled 
his affairs, and telling one person that he had 
named him one of his executors, and another 
that his will was at Sutcliffe's, an attorney. 
The evidence was objected to, but admitted 
on the authority of Patten v. Poultonf svpra, 
Erie, J., says : " Surely you may look at a 
man's words to see what his intentions are. 
The question here was whether the testator 
had the intention to destroy the will and 
codiciL Down to the last moment of his life 
almost he is found declaring his satisfaction 
that he has settled his affairs." "Evidence 
tending to prove a contrary intention was 
admissible. For this purpose the ordinary 
channels of information may be resorted to. 
The declarations of the testator are cogent 
evidence of his intentions. The repeated 
declarations of the testator, down to within 
a very few days of his death, were abundant 
evidence that the testator did not intend to 
cancel or destroy his will." Byles, J., says : 
" I see no reason why the declarations of the 
testator should not be admitted as part of 
his conduct to show his intentions as to the 
disposition of his property." Keating, J., 
says the rule admitting declarations is '' well 
established." (See aho Sugden v. St. Leonard's, 
34 L. T. (n.s.) 372. I have now quoted 
authorities in seven States, the Supreme 
Court of the United States, and the Courts of 
England, all in favour of admitting declara- 
tions of the testator to rebut the presumption 
of revocation. The rule is so strongly forti- 
fied by the opinion of the ablest American 
and English Courts that its position must be 
deemed impregnable. 

Admitting that the will is genuine and was 
duly executed, and was legally in existence 
at the death of the testator, it cannot be 
established as a lost will unless "its provi- 
sions are clearly and distinctly proved by at 
least two credible witnesses ; a correct copy 
or draft being equivalent to one witness." 
Code, s. 1865. 

The Court of Appeals held in Harris v. 
Harris, 26 N. Y. 433, that the statutory pro- 
vision, requiring two witnesses to establish a 
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lost will, only relates to a special proceeding 
instituted for the express purpose of estab- 
lishing the will, and that it does not abolish 
vthe common law rule of evidence which 
allowed the proof of a lost will, in the same 
manner as that of a deed, by a single credible 
witness. Accordingly, where in an action of 
partition the plaintiffs established their title 
by sufficient common law evidence of the 
existence and fraudulent destruction of a 
will, held, that they were not concluded by 
the dismissal of a suit in which they had 
sought'to obtain the probate and record of 
the will under the statute. 

A "credible" witness is one who, being 
competent to give evidence, is worthy of 
belief— 1 Bouvier Law Diet. 409 ; and it is 
added in a note that in deciding upon the 
credibility of a witness, it is always pertinent 
to consider whether he is capable of knowing 
thoroughly the thing about which he testifies ; 
whetftier he was actually present at the trans- 
action, whether he paid sufficient attention 
to qualify himself to be a reporter of it; and 
whether he honestly relates tlie affair fully 
as he knows it, without any purpose or desire 
to deceive, or to suppress or add to the truth. 

The code does not make it necessary that 
the witnesses who testify to the contents of 
the will should have read it. Nor does it 
prescribe how they shall acquire their know- 
ledge of its contents. In some cases the 
declarations of the testator would be the best 
evidence, because the witness might not 
understand the terms which are used in a 
will. The Legislature evidently felt the diffi- 
culty of e^tabli8hing the contents of lost wills, 
and so provided for the use, as evidence, of a 
copy of the will. The relief afforded by this 
liberal provision is often inadequate, for it 
very rarely occurs that a copy of a will is 
preserved. Wills are usually made in secret, 
and kept in a secret place. The witnesses 
who attest tlie will do not usually read or 
know its contents. Grenerally the only per- 
sons who know the contents of a will are the 
testator and the draftsman, and it is not often 
that the latter person, especially if he is a 
lawyer and accustomed to draw wills fre- 
quently, remembers the contents. Then if 
there is no copy of the will, and no one has 
read or can remember its contents, how <;an 



its contents be proved ? UnqaestiGnably the 
only way left is by the declarations of the 
testator as to its contents. Who can know, 
or who can be expected to remember, the 
contents of a will so well as the testator him- 
self? It is his act ; it disposes of his property ; 
it is the subject of reflection and careful con- 
sideration before it is drawn, and he often 
thinks of it afterwards. What better evi- 
dence can there be, in the absence of a copy 
of the instrument itself, than the declarations 
of the person whose property is to be dispr «ed 
of by it ? Can the testimony of two witnesses 
who have read the will be any stronger or 
more convincing than that of two persons 
who have heard the testator state its con- 
tents? They would be more likely to 
remember what the testator said than what 
they read. Conversation usually makes a 
stronger impression on the mind than read- 
ing, and the testimony of persons who have 
talked with the testator would probably be 
clearer and stronger than that of persons who 
had simply read the will, without discussing 
its contents. The Courts have felt the diffi- 
culties of the situation, and have therefore, 
in many cases, admitted the declarations of 
the testator to aid in establishing the contents 
of the lost will. I have found no New York 
decision in which the question of the adnais- 
sibihty of these declarations is raised or dis- 
cussed. 

In Knapp v. Knapp, 10 N. Y. 276, evidence 
of such declarations was admitted without 
objection. So in England, see the leading 
case of Sugden v. St, LeonardSy 34 L. T. (n.s.) 
372 ; also in full, L. R Prob. 1875-6, 154, cited 
in 2 Greenl. Ev. s. 688 a, note 3. 

In this case the testator had executed a 
will with several (7) codicils. These papers 
were locked up by him in a box which was 
kept in his daughter's room, he retaining the 
key. After his death the will was not found 
in the box, but several codicils were found 
there. His daughter, who had acted as his 
amanuensis, and who had been in his con- 
fidence in his business transactions, and who 
had read the will several times, wrote out the 
contents of the will from memory, and witli- 
out consulting any documents, and the co^ 
rectness of her memory was attested by the 
codicils and other papers in the handwriting 



THE LBaAL NEWS. 



71 



of the deceased found in the box. There was 
evidence that the testator had made declara- 
tions of his testamentary intentions within a 
few months of liis death, which were in 
accordance with the alleged contents of the 
will, and that he enjoyed all his mental 
faculties until his death. The writing made 
by the daughter was admitted as the will of 
tbe deceased. There was also evidence of 
declarations made by thd testator as to the 
contents of his will, made after the will was 
executed, and at various times and to dififer- 
ent persons, up to the time of his death. The 
following propositions, among others, were 
decided : — 

1. The contents of a lost will, like that of 
any other lost instrument, may be proved by 
secondary evidence, 

2. Declarations, written, or oral, made by a 
testator, both before and after the execution 
of his will, are in the event of its loss admis- 
sible as secondary evidence of its contents. 

In Morris v. Svxmey, 7 Heisk. (Tenn.) 591 
(1872) a lost will was established upon 
secondary evidence alone. The will was 
alleged to have been made in 1845. Both 
the alleged subscribing witnesses were dead. 
No copy of the will was produced. No wit- 
ness was sworn who ever read the will. The 
proof of the contents of the will rested alone 
upon the testimony of witnesses who repeated 
its contents fix>m having heard it read by 
others, tlie witnesses themselves being illiter^ 
ate. This proof was corroborated by the 
declarations of the testator and other circum- 
stances. The chancellor charged the jury 
that the complainants were required to 
establish their case by the best evidence in 
existence; that, however, the law did not 
require an impossibility, and that if the will 
was lost, and the subscribing witnesses dead, 
the will might be proven by such evidence 
as would clearly and fully satisfy their minds 
of its execution and of its contents. The jury 
rendered a verdict for the complainant 
establishing the will, and the verdict was 
sustained on appeal, the Court holding that 
the testimony as to the contents of the will 
was proper. 

The admissibiUty of this class of declara- 
tions must now be considered to be estab- 



lished by the highest authority, and it is 
founded on sound reason. 

In proving the contents of a will, the gra- 
dations in the evidence may be stated as 
follows : — 

1. The best evidence is the original will 
itself. 

2. In case of its loss, an authenticated copy 
is the best evidence. 

3. Witnesses may have read the original 

4. Witnesses may have heard it read. 

5. The testator may have made declara- 
tions as to its contents. 

Either of these methods is competent, 
according to circumstances, to establish the 
contents of a will. 

The provisions of the Code (see 1865), 
which require that the contents of a lost or 
destroyed will must be clearly and distinctly 
proved by at least t^^^o credible witnesses be- 
fore it can be admitted to probate, must be 
construed liberally in the furtherance df jus- 
tice, and for the prevention of fraud ; and the 
spirit of the Code is complied with by holding 
Hhat it applies only to those provisions of the 
will which affect the disposition of the testa- 
tor's property, and which are of the substance 
of the will {Early v. Early, 5 Redf. S. 376 ; 
Hook V. Pratt, 8 Hun. 102-9.) But a lost or 
destroyed will cannot be established on the 
testimony of two witnesses, if they differ 
materially either as to the beneficiaries or 
the amount of the bequests (Sheridan v. 
Houghton, 6 Abb. N. C. 234.) So in McNally 
V. Brourn, 5 Redfl 372, where from all the 
evidence the Court could only surmise the 
probable effect of the will, no two witnesses 
pretending to give the whole, probate was 
refused. 

To warrant giving parol evidence of a will 
not shown to be destroyed, it must be first 
proved that diligent search has been made, 
by or at the request of the party interested, 
at the place where it is most hkely it would 
be found ; as among the papers of the devisor 
at his residence, if the will do not appear to 
have been deposited in any public office. 
The search may be proved bv a party in the 
cause, who made the search) tliough he be 
interested, as it is merely addressed to the 
Court in order to let in secondary proof (/>(m 
y. Brown, 4 Cow. 483).~G Z. Lincoln in 
Albany Law Journal, 



w 



THB LBGAL NBWS. 



COUR lyAPPEL DE PARIS (6e Ch.) 
12 novembre 1885. 
Pb6bidencb db M. Choppin. 

Commerqant — Femme — Mandat — Obligation — 
Signature. 

Si la femme (Tun commerQuntf qui assiste cdul-d 
clans son c(/mmerc€, pent Hre considSrie com' 
me sa mandataire et Vengager par sa signor 
turCy ce n'est qu^d fa condition que eel engage^ 
numt ait itipris dans VintSrit du commerce 
du mari. 

Conte c. Caisse coiumerciale de Paris. 

LaCour.... 

Consid^ant que si la femme d'un commer- 
^ant, qui rassiste dans son commerce, peut 
^tre consid^r^ commesa mandataire et Ten- 
gager par sa signature, c^est & la condition 
que cet engagement ait 6t^ pris dans Tint^r^t 
du commerce de son mari ; 

CoAid^ant qu'il est constant, en fait, que 
Tacceptation donn^e par la femme Conte sur 
une traite de 2,000 francs tir6e par le sieur 
L^glise, son frdre, I'a ^t6 dans Tint^rSt de 
celui-ci, lequel 6tant banquier avait promis 
de faire les fonds pour P^ch^ance et n'avait 
foumi aucune marchandiso aux 6poux Conte ; 

Consid^rant, en consequence, que cette ac- 
ceptation est sans valeur au regard du sieur 
Conte; 

Par ces motifs, 

Met Tappellation et ce dont est appel & 
n6ant; 

Emendant, 

D^charge Tappelant des dispositions et con- 
damnations centre lui prononc^cs ; 

Declare la Caisse commercialede Paris mal 
fondle dans ses demandes, fins et conclu- 
sions, Ten d6boute, etc., etc. 

Note. — Le mari ne peut ^tre tenu des en- 
gagements contractus par sa femme seule 
qu'autant qu'il lui a donn6 mandat de s'obli- 
ger. Mais ce mandat peut {jtre tacite, s'in- 
duire des circonstances ot Ton admet notam- 
ment que la femme qui g^re habituellement 
les afiaires de son mari doit ^tre consid^r^e 
comme ayant mandat tacite pour acheter les 
marchandises n^ce^saires & la profession ou 
au commerce de ce dernier, et m^me pour 
accepter des traites foumies sur lui. C'est 
au jugo du fait qu'il appartient alors de de- 



terminer, non seulement Texistettce, mais 
aussi retendue et les limites de ce mandat 
V. Aubry et Rau, t IV, i 411, p. 636, note 1 ; 
Masse et Verge, t V, i 751, note 2, p. 38 ; Pto- 
dessus, Dr. oomm., 1 1, No. 65 ; Troplong, du 
Mandat, Nos. 119 et 137 : Pont, Petits contrat«, 
No. 849; Merlin, Rep., va Autoris. marit, 
sect. VII, Nos. 1 et 7; Duranton, t XMH, 
No. 219 ; ToulUer, t XII, No. 261. Sic: An- 
gers 27 fevrier 1819 (S. chr.) ; Cass. 25 janWer 
1821, 2avril 1822 et 1 mars 1826 (a chr.); 
Bordeaux 29 mars 1838 (S. 38. 2. 289); Douai 
21 novembre 1849 (J. du P. 51. 2. 292— D. 50. 
5. 315) ; Nimes 11 aoftt 1851 (J. du P. 52. 1225. 
— D. 54. 5. 57) ; Aix 10 decembre 1864 (S. 65. 
2. 336— J. du P. 65. 1244), V. aussi Cass. 29 
mars 1881 (D. 81. 1. 320) et Cass. 16 mai 1881 
(D. 83 1. 24).— Gazette du Pcdais, 17 dec 18&5. 



INSOLVENT NOTICES. ETC. 

Quebec Official Gazette, Fth. 20. 

Judicial AhandonmanU. 

Dame Alicia Dillon, doins business as *Mohii Mooney 
k Co.," Windsor Mills, district of St. Francis. Feb. 13. 

Isidore Trudeau, trader. St. Baiile le Grand, distnet 
of Montreal, Feb. 13. 

Froby Valentine, trader, Three Risers, doing busi- 
ness as " Charles Valentino & fils," Feb. 15. 

Amable Thomas Robert, for Robert k Par^, carriage 
makers, Montreal. Jan. 26. 

Pelletier k Tardif, drygoods merchants, Qaebef, 
Feb. 18. 

Ouraton .Appointed. 

Re J. Bte. Pagnuelo.— J. 0. Dion, St. Hyacinthe, 
curator. Feb. 12. 

Re Mulligan k Moore, district of Ottawa.— >Eent k 
Turcotte, Montreal, curator. Feb- 9. 

Re Kennedy k Girard, district of St. Francis.— John 
MoD. Uains, Montreal, curator. Feb. 16. 

Re Ellas Shutan, cigar-dealer, Montreal (E. Shutan 
k Co).— David Seath, Montreal, curator. Dec 9. 

Re Robert k Par^, oarriage-makers, Montreal.— 
Seath k Daveluy, Montreal, joint curator. Feb. 4. 

Rt J. M. Gaudette, district of Bedford.— Kent k 
Turcotte, Montreal, curator. Feb. 16. 

Re Marie Caroline Duval, Montreal, doing business 
as '• J. 0. Normand A Cie." — Seath k Daveluy, Mon- 
treal, joint curator. Feb. 8. 

Dividend Sheete, 

Re Gilbert Coderre. Div. sheet at office of Henry 
Ward, curator, Montreal. 

Rulee </ Court. 

Ilenry R. Beckett et al. vs. J. A. Wiggett et al. S.C 
St. Francis. Creditors of defendant notified to file 
claims. 

Walter Blue vs- Dame Alicia Dillon (John Mooney 
k Co.) Meeting to appoint curator, March 1, at She^ 
brooke. 
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The judicial returiu which appeared in the 
last issue of the Quebec Gazette show that 
there were 232 judgments by the Court oi 
Queen's Bench sitting in Appeal last year. 
Of these 140 were confirmations, and 92 were 
reversals. At Montreal 142 judgments were 
rendered, and 90 at Quebec. There was only 
one Reserved Case heard during the year. 



The Court of Review sitting at Montreal 
disposed of 203 cases, of which 141 were con- 
firmed, 41 reversed, and 21 reformed. The 
same tribunal sitting at Quebec disposed of 
103 cases, viz, 50 confirmed, 52 reversed, and 
6 reformed. 



In the Superior Court there were 2,050 
judgments in contested causes. The total 
number of writs of summons issued was 
6,451, of which 4,513 were returned. In the 
Circuit Court there were 27,944 writs issued, 
of which 10,853 were issued in Montreal. 



The case of Crawford v. Crawford, the Law 
Journal believes, is the first instance of a 
divorce being obtained on a confession by 
the wife of adultery with the co-respondent 
and of the co-respondent* being acquitted 
without his going into the witnesiS-box and 
denying the adultery. In Robinson v. Ro- 
h'tMm, 29 Law J. Rep. P. M. & A. 178, the 
case usually cited for this application of the 
law of evidencef and decided by no less 
eminent judges than Chief Justice Cockbum, 
Mr. Justice Wightman, and Sir Cresswell 
Cresswell, the co-respondent denied the adul- 
tery on oath. So it was in a similar case 
some three years ago before Sir James Han- 
nen. The application of this rule of evi- 
dence, adds the Law Journal, is, of course, 
not confined to divorce cases. It equally 
applies to cases of conspiracy , and A. might 
be adjudged on his confession guilty of con- 
spiring with B., while B. was pronounced 
innocent of conspiring with A. « 



Some of the daily journals are greatly con- 
cerned at the congested state of the roll in 
appeal. Their knowledge of the facts, how- 
ever, is about as accurate as an English geo- 
grapher's information about Canada. For 
instance, we saw the other day a leading 
article based upon the supposition that there 
are over three hundred appeals pending at 
Montreal. It is curious that the interest 
which inspires such labored efibrts docs not 
first prompt to a simple inquiry at the office 
of the Court to ascertain the real state of 
matters. 



The letter upon judicial silence, referred to 
on p. 57, is so interesting that we give it 
entire as it appeared in the Imw Journal, 
Another correspondent of the same journal 
relates the following, which shows that some 
judges have inclined to the opposite fault : — 
" About fifty years ago I met an old Northern 
solicitor, who had come up to attend a case 
in court and was much shocked, even then, 
with the incessant talking of the judge, and 
stated that he had attended Sir William 
Grant's Court on a similar occasion, and, 
although the case was most important, with 
full argument of seniors and juniors, pro- 
tracted through a summer's evening, as was 
then the practice, the judge, although evi- 
dently paying the greatest attention and 
taking copious notes, uttered but one word 
during the whole time, and that word was 
* Lights,' as the light faded." 



The remedy available to the sufferers by 
the London riots is not clear. The Law 
Journal says : " The sufferers are not entitled 
to compensation under the riot act unless the 
rioters intended and began to demolish 
whole houses. Drake v. Footit, 50 L. J. Rep., 
M. C, 141. And even in that case the com- 
pensation is confined to the injury done to 
the houses, and does not extend to loss from 
robbery. This fragment of liability is all 
that is left of the ancient law, making all the 
inhabitants of a district responsible in dam- 
ages for violence within it The district re- 
sponsible is ordinarilv the hundred, of which 
there are six in tlie county of Middlesex. 
The houses damaged, besides those in the 
city, which is responsible for itself, are in the 
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hundred of OssuLstone, which includes Fins- 
bury, Holbom, Kensington, the Tower, and 
Westminster, although it might be contended 
that Westminster, being legally a city, is like 
the city of London, solely responsible for the 
sins committed within its boundaries." 



In Dewar v. Bank of Montreal^ it has been 
held by the Illinois Supreme Court that if a 
principal clothes an agent with real or osten- 
sible authority to deposit money in a bank, 
and take a certificate of deposit therefor in 
his own name, and to receive payment of 
such certificate, he cannot afterward be heard 
to object to such payment. If such principal 
did not give such authority, a subsequent 
ratification of such payment or acts which 
would lead the bank to suppose that he had 
BO ratified it, and which lulled the bank into 
security until the agent had become insolv- 
ent, will bar the principal from any action 
against the bank. 



NEW PVBLICAriONSS, 
Code db PROcftDURB Cfvilb, par L6on Lorrain, 
avocat, pp. 626. — Montreal, A. P^ard. 
This is a new work upon the Code of Proce- 
dure, giving under each article, a reference 
to the authorities cited by the codifiers, the 
judicial decisions, and the corresponding 
article of the French Code. There is also a 
collection of forms for proceedings required 
in practice, tariffs of fees, rules of practice, &c. 
The whole is followed by an alphabetical 
table of subjects. 



Code op Civil Peocjedurb, by Thos. P. Foran, 

M.A., B.C.L., pp. 898.— Toronto, Carswell 

&Co. 

This is a second edition of a work now well 

known to the profession. The new edition 

besides the matter contained in the first 

edition, gives a note of all the decisions of 

the Courts reported up to December, 1885. 



CRIME AND INTEMPERANCE, 

At the opening of the March Term, Court 

of Queen's Bench, Crown Side, Mr. Justice 

Ramsay made the following observations in 

his charge to the Grand Jury : — 

" It is frequently asserted in popular wri- 



tings and speeches that crime is principally 
caused by the excessive use of alcoholic 
drink. No doubt the intemperate use of 
strong drink has a tendency to increase crime 
directly and indirectly : directly by depriving 
the victim of intemperance of the control over 
his passions ; indirectly, by reducing him to 
want, thus augmenting the temptation to 
steal, while at the same time, self-respect, the 
great guardian of personal honor, is more or 
less destroyed. 

" However, it would be to deceive oa^ 
selves, to encourage the belief that when 
we have denounced drunkenness, and gone 
even so far as to forbid the use of alcoholic 
drink, owing to the peril of its over use, that 
we have done all, or even much, to reduce 
crime. There are no statistics deserving of 
credit to establish the doctrine favored by 
some to which reference has been made. On 
the contrary, those most familiar with the 
incidents of crime have not failed to observe 
that drink is only exceptionally the chief 
incentive to crime. In other words, crime is 
the result principally of whatever immorality 
is most prevalent in the community, and the 
intemperate use of drink rarely acquires this 
undesirable pre-eminence. The cases of this 
term afford an example of what has just been 
said. Of a list of the names of thirty-six 
personst accompanied by their causes of de- 
tention, laid before the court, only five are 
crimes of violence, while the offences attri- 
buted to twenty-six are all directed against 
property, some of them, of course, such as 
house-breaking and robbery, including vio- 
lence. In fact, our besetting sin for the mo- 
ment seems to be not so much drink as the 
intemperate desire to possess ourselves of 
our neighbour's property — the vice of a rich 
and money-getting community. 

This matter is deserving of public conside- 
ration. Morally, it is disastrous to arrive at 
the conclusion that a fierce proscription of 
all that leads to one kind of sin is a decent 
mode of compounding for others of another 
kind and of perhaps greater magnitude." 



! It is said that one of our learned judges, while ad- 
dressing a griuluatiniT class in medicine recently, in 
; drawing disiinctluns between lawyers and doctors, re- 
I marked that one important difference was this: " that 
I when a lawyer loses his case, it go€» iip ; but when a 
doctor loses bis, it ao€9 down. This Lb amioflt too true." 
' WoMhingion Lavo JReporter, 
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COURT OF QUEENS BENCH. 

QuBBBC, Feb. 5, 1886. 

Before Monk, Rambay, Tbbsikb, Cboss and 
Babt» JJ. 

Fauchbb, appellant^ and Thb North Shore 
Railway Ca, respondent 

Railway Company — Be^pontiWity to person 

injured while walking along tra^ih 
A Une of railway running alongmde of a sireett 
and not divided by any fence from the street, 
is not a road on which foot passengers using 
it are entUled to the same protection a« if 
iheywere walkiTig on an ordinary highway. 
And 80 it was hdd that a person who was 
injured by failing over sovne planks lying on 
the track, had no action against the Comr 
pany. 
Ramsay, J. This is an action of damages 
brougiit by a person who, while walking on 
the line of a railway, fell over some planks 
lying on the track. The sole question that 
arises is whether the line of railway, run- 
ning alongside of a street, and without any 
fence dividing it from the street, becomes a 
load for foot passengers, entitling them to 
the same protection as if they were walking 
on an ordinary highway. At the hearing it 
was uiged that the railway lay between the 
street and the wharves, and that persons 
having to goto the wharves, must cross the 
track. The appellant was walking along the 
track and not crossing it; but this, it was 
contended, did not alter the question. The 
Court below dismissed the action, and the 
majority of this Coart is of opinion that this 
judgment should be confirmed. There has, 
hoiv^ever, been a dissent, which demands 
some notice. It is said that the jurisprudence 
of this Court is returning towards the modem 
jnrisprudence and freeing itself from the in- 
flnence of En^sh ideas in the matter of 
damages. As an example of the new juris- 
pradence which we are beginning to copy, and 
of which the decision in this case is said to be 
a contradiction, we are referred to a decision 
of the cour de cassation, (No. 534, Art. 1382, C.C 
annot6, Sirey) declaring it tohefaute not hav- 
ing a dSture in a particular place. If this arrit 
lays down the principle, that wherever a 
proprietor does not wall out the public, or 



forcibly prevent them from passing oh his 
land, he becomes their garant against acci- 
dent, it is a juridical absurdity. The real 
doctrine to which this arrSt refers, and of 
which it may be an example, is this, if a pro- 
prietor induces or invites people to^ass over 
his property as a highway, then h^becomes 
liable by his conduct \^hich has mis-led his 
neighbour. To contend that mere tolerance, 
which does not take the positive form of in- 
ducement^ is faute, is to turn the doctrine 
upside down. The general doctrine which 
governs fatUe, when considered with regard 
to injury arising to a person without right 
on the property of another, is very clearly 
laid down in Na 1, of Sirey's notes to article 
1382. He says: ** Dans Tapplicationde 1382, 
etpour savoir quand U y a faute, il faut se sou- 
venir que la loi entend par Id, raction de foxre, 
une chose qu^on n^avait pas le droit de faire, 
•* Quod nan jure fecit" (*) The simple question 
theo is, had this railway company a right to 
put these planks on its own track? 

The doctrine of ddture relied upon is start- 
ling, when we consider that our common law 
on this point is the Coutume de Paris, whero 
there was no obligation to fence, except dans 
la viUe et faubourgs de Paris. 

The want of a ddture may be compensated 
for, it appears, by affiches. Whence this obli- 
gation to afficfur is derived I do not know- 
I am inclined to believe that this idea is Eng- 
lish, and that there trespass depends on a 
warning. I do not, however, believe that in 
England, the passer, though not liable as a 
trespasser, is watched over by the proprietor 
lest at any time he should stumble over a 
plank. In Scotland it is not trespass to go on 
the land of another without an interdict, 



(1) The defence qui mo Jure ntitur received a nmark- 
able illustration in the ease of Prtee & Oenevi^ (8 Q. 
L. R. 67). Price repaired a plank road belonging to 
the municipality. Of his own authority he began to 
remove the planting, and the corporation brought 
action to forbid the removal and for damages. The 
judge in the Superior Court enjoined Price not to de- 
teriorate the road, but refused the conclusion for 
damages. In the Queen's Bench this judgment was 
reversed on the ground that Price was only taking 
back his own. Ramsay, J., dist. held that having 
repaired a highway Price could not break it up again 
when he thought proper at the risk of injury to trm- 
vellers on the road, and that his remedy was against 
the corporation for cost of repalra. 
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unless damage be done. But if notice of some 
kind not specially prescribed by law was re- 
quired, the fact that he was walking along a 
railway track, might have served as a warn- 
ing. If the doctrine now sought to be intro- 
duced wM;e maintained, the perils of proprie- 
torship would be enhanced in an alarming 
manner. The old proverb *' qui terre a, querre 
a," expresses a practical inconvenience ; but 
nothing like this. 

We have also heard that the English law 
differs in some incomprehensible way from 
the law of France, as to the responsibility of 
the party suflfering. It seems to me that the 
difference is not so great as is supposed. In 
French jurisprudence they have not precisely, 
and in so many words, the doctrine of contri- 
butory negligence, which throws the respon- 
sibility on the sufferer, (1) but they have the 
idea, as will be seen by the note in Sirey, im- 
mediately preceding the number first quoted, 
namely note 533. 

In proof of the tendency to revert to this 
avowedly moot^rn jurisprudence, a number of 
cases have been cited, and my complicity 
has been pointed out uomtnaa'm. However, so 
far as my opinions are concerned, I have no 
fear of the test, and in order that it may be . 
more conclusive, I shall venture to add to the 
collection. Mr. Gray, driving along one of the 
streets of Quebec, at night, at the rate of 
about eight miles an hour, was precipitated 
into a large excavation, not indicated by 
light or otherwise protected. He suffered 
•damages, and sued the Corporation, but his 
action was dismissed, and the fortunate Cor- 
poration absolved entirely on the doctrine of 
contributory negligence, which was, in terms, 
invoked by the Corporation, defendant. I dis- 
sented from this judgment. Then came the 
Findley Market disaster. {Kelley v. Corpora- 
tion of Quebec, 10 R. L. 605). One of the 
planks covering the crib-work, being rotten, 
broke, and an old woman bruised her leg. 
She sued the Corporation in damages. I 
joined with the majority of the Court in 
awarding damages. On this occasion I was 
so fortunate as to be on the same side with 
the learned Judge who now dissents. In the 
Glass case, (Dubois & OlasSy M. 16th March, 



(1) See Dt$rochea et al. <{; Gauthier, 5 Leg. N. 4(M. 



1877) I joined in the judgment which gave 
the plaintiff damages in an action against 
the owner of a house, on the roof of which a 
workman stumbled, and threw an axe down, 
which struck Mr. Glass, who was passing in 
the street below, and injured him. There 
was not the usual notice to passengere that 
anyone was working abova This is, it seems, 
in accordance with the juritprudence modemt, 
(Sirey, code civil annot^ Art 1382, note 535). 
I think it is also in accordance with the 
ancient jurisprudence. (^) In the case of the 
North Sh<yre Railway <& Jackson, (Q. Sep. 1884), 
I joined in the judgment awarding damages. 
The plaintiff was injured by the fall of gate- 
posts, on a place where it was not shown he 
had no right to be. The likeness of this case 
to the one before us is superficial It con- 
sists in the fact that Jackson was on or near 
a railway track. There is no other similarity. 
Again, two recent cases have been referred 
to. One of them, Comer <& Byrd, decided in 
appeal, January, 1886, was identical with 
Ferriam d: Dompierre, (') which was decided 
in favour of defendant, on the principle that 
the accident was due to fortuitous occor- 
rence, the sole motive of the judgment 
reversing, being that there was no proof that 
the injury complained of was due to any ne- 
gligence of the appellant I concurred in 
that j udgment In Comer & Byrd, a principle 
diametrically opposed to this was adopted. I 
dissented, so right or wrong, jf ne revienspoS' 

In Lvans & MonHle, (') the absent proprie- 
tor was held responsible for injury done to a 
man, owing to hris choosing to work in a place 
he knew perfectly to be dangerous. I again 
dissented. 

My reasoning may be very much at &ult, 
but looking back on all the cases touching 
this question, I fail to see that the principles 
I have endeavoured to follow, have varied- 
Of course, their application is open to greater 
diificulty than at first sight appears, and this 
accounts, to some extent, for the divergence 
of views among the judges ; but I repudiate 
the idea of introducing new principles, on 
tllfe presumption that Art 1053 C. C. has in 



(1) See ffolntet & McNevin, 6 UCJ. 271. 

(2) 1 Leg. News, p. 5. 

(3) Decided id appeal, January, 1886. 



THE LBOAL NEWS. 



n 



any way changed the old law. It has un- 
guardedly expressed in general terms a pro- 
position, which, properly understood, is 
obviously true, and therefore unnecessary; 
but it is not new. 

The judgment appealed from will be con- 
firmed- 

Judgment confirmed, Tessibr, J. , diss. 



CX)UBT OF QUEEN'S BENCH. 

TCrown Side.] 

MoNTRBAL, March 3, 1886. 

Before Ramsay, J. 

Re Weir, Macdougall and Sullivan 

Petty jwrorft — Amendment of Panel. 

Whtre persons entered on the panel of petty 
jurors, and who claim exemption by reason 
of their being qualified to serve as grand 
jurors, have not taken any steps to have the 
Hst corrected in the mode prescribed by 46 
Ftct (Q.), ch. 16, the Court wiU not enter- 
tain an application by the jurors for exemp- 
tion made for the first lime at the sittings on 
the Crown Side, 

Ramsay, J* Applications have been made 
by three jurors on the panel of petty jurors 
to be discharged on the ground that they are 
not qualified as petty jurors inasmuch as 
they are qualified as grand jurors. The ar- 
gument made on their behalf is, that by Sec- 
tion 2, 46 Vic, (Q.), c. 16, the qualification of 
a petty juror is being entered on the valua- 
tion roll of a town or city, having a certain 
population, as proprietor of immovable pro- 
perty of a total value of at least $1,200, but 
not more than $3,000, or as occupant or ten- 
ant of immovable property of the annual 
value of $100, but not more than $300. It is 
further said, that by section 3 it is declared 
that i^rsons who are not qualified as petty 
jurors under the foregoing provisions of the 
act are disqualified as petty jurors. Jt is 
then more than an exemption, — it is not a 
privil^e given to the juror to be exempt from 
•erving, but a disability. That the prohibi- 
tion to alter the lists of jurors excepts " the 
manner prescribed by this act" (sect 9); 
that the Sheriff may, on affidavit, alter the 



extract or supplement presented to him where 
there is error (sect. 26); or that the Court or 
judge in vacation may correct these lists in 
certain cases (sect 27) ; and that- in any case, 
even where there has been no notice given by 
the juror as required by section 44, the Court 
may allow an exemption at any time. The dis- 
positions of the law are extremely involved — 
so much so that it is very difficult to decide 
what is really intended by the legislature ; 
but it appears very plainly that primarily 
the Sheriff's panel decides as to the persons 
to be jurors. That panel is made after an 
opportunity has been afibrded to the persons 
named to have the extract or supplement to 
be sent to the Sheriflf amended (48 Vic, c 17, 
sect. 4). The jurors moving have not taken 
advantage of this provision, they have not 
applied to the Sheriff to correct the list before 
the panel is completed; they have not given 
him notice of their ground of exemption or 
disqualification; they have not applied to the 
Court or to a judge in vacation; and now 
they come before the Court requiring that 
the Court shall, on imperfect information, 
and to the possible inconvenience of the pub- 
lie or of particular prisoners, give them relief 
some how or another, either on the statute or 
by the general discretionary powers accorded 
to the Court Under these circumstances 
I do not feel called upon, at the demand 
of a juror, to decide the question of whether 
being rated as a proprietor of property over 
the value of $3,000, or as a tenant of property 
over the annual value of $300, is a disquali- 
fication or not, and I shall give no discretion- 
ary order, without some substantial reason 
being advanced by the juror for having failed 
to have tlie extract corrected at the proper 
time. In a term like this where there are so 
many accusations of foi^ery and of similar 
offences, it is impossible to say that the pub- 
lic interest admits of the exemption of three 
jurors of the class to which, it appears by the 
returns, these jurors belong. If the question 
is raised by the Crown or by the prisoner, 
by challenge, another issue will arise, with 
which the Court may be obliged to deal In 
the meantime the Court will take the panel 
as correct. The parties moving take nothing 
by their motions. 
L, J2, Church, Q.C, for jurors moving. 
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COUR DE CIRCUIT. 

CmoounMi, 1885. 

Coram RourmBR, J. 

Tbhmblay v. Bouchard, et L Trbmblay, t^ 
moin saiaissant, et T. Tbeublay, opposant 

Saisk-- Opposition — Taxation — Frais, 

Le demandeur par son action r^clamait 
165. La cause avait 6t^ inscrite pour le 8 
octobre 1884. Le demandeur n'^tant pas prdt 
& proc^er, obtint en payantles frais du jour, 
la remise de la cause au 9 octobre, et ce jour- 
1& le demandeur obtint jugement pour $20.30 
et les d^penfl. 

II appert au dossier que les t^moins, tant 
du demandeur que du d^fendeur, ont 6t6 
tax6s le 8 octobre. Le t^moin saisissanta 
6t6 taxd & $4, et le 17 d^cembre suivant il a 
fait ^maner un bref d'ex^ution centre le 
demandeur pour $2, mais la saisie n'a pu 
6tre ex^cut^, vu la r^istance du demandeur. 

Le demandeur a produit une opposition 
par laquelle il all^e : 

Que la saisie a ^t^ ^man^e pour satisfaire 
& un jugement rendu en favour du t^moin 
pour B& taxe ; qu'aucun tel jugement et au- 
cune telle taxation n'ont eu lieu en sa&veur 
le 8 octobre 1884 ; qu*il n'appert pas par le 
dossier que le 8 octobre 1884, aucun t^moin 
ait ^t6 pr^ent en Cour pour le d^fendeur et 
ait demand^ & 6tre tax6 ; que le 9 octobre 
1884, jour du jugement final, le t^moin a ^t6 
tax^ & $4, comme t^moin du d^fendeur qui a 
^t6 condamn^ aux d^pens. 

Le t6moin saisissant a d'abord fait motion 
pourrejet de Topposition, all^guant que la 
saisie n'ayant pas eu lieu, I'^lection 6tait pr6- 
matur^e. Cette motion a 6t6 renvoy^ sans 
frais. 

La cause a 6t^ ensuite soumise au m^rite. 
Le demandeur a produit un certificat du 
greffier que tons les t^moins en cette cause, 
tant ceux du demandeur que ceux du d^en- 
deur, ont M tax^s le jour du jugement final, 
le 9 octobre 1884, et oe en bloc pour les deux 
jours. 

De son c6t6, le t^moin saisissant a produit 
un autre certificat du greflBer, que si les t^ 
moins en cette cause ont 6t6 tax^ le 9 octo- 
bre 1884, au lieu du 8, leur taxe de $4 com- 
prend celle de $2 ^ eux acoord6e par juge- 



ment du 8 octobre, condamnant le deman- 
deur aux frais du jour. 

La Cour a maintenu ^opposition avec d^ 
pens. 

Le m^moire de frais ayant ^t^ soumifi an 
juge pour taxation, le juge Ta tax6 suivant la 
classe d'une action de $2, montant de la taxe 
r^lam^e. 

Jos. PeUeHeVf procurdur du t^moin. 

/. A. Ckigni, procureur de Topposani 



THE JUDICIAL GIFT OF SILENCR 

A correspondent writes as follows to the 
Law Journal (Jjondon) :— 

June 13, 1885, ought to be a memorable 
day in legal annals. On that day fourteen 
judges of the Queen's Bench Division were 
gathered in one Court to hear a case as the 
Court for the consideration of Crown OaseB 
Reserved. There was nothing novel in the 
number of judges assembled. Courts of 
fifteen judges have been known, and the 
gathering in itself was not remarkable; bat 
one circumstance connected with it was 
absolutely phenomenal — ^the arguments of 
counsel on one side and the other were beaid 
without interruption. To a nervous person 
sitting in Court the expectation of the intw- 
ruption which everyone considered inen- 
table was at first quite painful It was only 
when the continued silence showed that the 
judges had bound themselves not to interrupt 
by something— an oath, a fine of twenty 
shillings, or what not— that the atrain was 
relieved, and the mind was able to turn from 
consideration of the expected crisis, when an 
incautious remark from the bench would let 
loose a flood of question, assertion, contradic- 
tion, and citation, by which all possibility of 
consecutive argument would have been 
swept away. There was one relief to the 
impressive silence, for the judges on the out- 
skirts of the great array conversed freely and 
animatedly with one another. Still, out of 
the fourteen there was generally one here 
and there even of the talkers who listened 
at intervals, while perhaps three appeared to 
follow the arguments throughout Of the 
arguments itia not my provinoe to speak; 
but I may be permitted to say that they 
were highly creditable, coniidering bow little 
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practice in consecutive argument the' advo- 
cates can have had. Perhaps I am wrong in 
saymg this, for it is possible that in (Courts 
that go by the name of " inferior" there may 
still be judges and justices who have the gift 
of listening, and before such tribunals the 
practice of arguing may still be acquired. In 
the Courts that are called "superior," from 
Divisional Courts to the highest Courts of 
Appeal, listening is unknown and argument 
is consequently a lost art. In the serene 
atmosphere of the House of Lords, if any- 
where, might counsel expect to be allowed to 
present their views in their own way and 
words, and in an order of their own choosing. 
How far this is the case will appear from 
some statisticsjfeathered lately by a junior 
member of the bar as he sat before that 
angust tribunal waiting for his case to come 
on. He found by careful note of times and 
by subsequent calculation that of every ten 
minutes expended on the hearing of the 
case, counsel were permitted to speak for four 
minutes and a-halt The rest of the time 
was occupied by the observations of the law 
lords. Wliat is the average number of inter- 
ruptions per ten minutes was an inquiry 
which it was difficult to keep goin^ -concur- 
rently with the other, and we must wait for 
further information on this point. If this is 
the example set by the law lords, what won- 
der that their lordships of the Queen's Bench 
Division — all of whom, no doubt, have had 
briefs in the House of Lords— should have 
learned the lesson thus taught by the heads 
of the law ? Wherever they learned it, at the 
bar or on the bench— for the most junior do 
not differ in this respect from the most senior 
—they have acquired it perfectly. For 
example, in a print of a case argued lately 
before two judges, who, though they inter- 
rupt—as who does not?— are brief and pithy 
in their remarks, eleven pages are devoted 
to argument, and of these the equivalent of 
four pages is taken up> by remarks from the 
bench. This is, by comparison with other 
records, quite a small percentage, and these 
particular judges ought, perhaps, to be con- 
gratulated on their moderation. Even here, 
however, there is room for improvement, and 
I woold commend to every one of Her 
Majesty's judges the diligent study of Lord 



Bacon's " Essay on Judicature." " It is no 
grace," wrote Lord Bacon, " to a judge first to 
find that which he might have heard in due 
time from the bar, or to show quickness of 
conceit in cutting off evidence or counsel too 
short, or to prevent information by questions, 
though pertinent" 

To "prevent" information, both in the 
sense in which Lord Bacon used the word 
and in the other and more objectionable 
sense, would seem to an observer in our 
Courts to be the ambition of a modem judge. 
When two such are engaged concurrently in 
this occupation, each following his own line, 
the waste of time arising from wrong as- 
sumptions, short cuts, and premature conclu- 
sions is increased fourfold. Argument 
becomes impossible, accuracy unattainable, 
and confusion or error, or both, inevitable 

Some senior members of the bar aver that 
this was not always so, and some go so far as 
to say that at one time, before the Judicial 
Committee of the Privy Council, counsel were 
permitted to argue without interruption. It 
may be so, and perhaps men of Lord Kings- 
down's stamp were of robuster material than 
their fellows of to-day. He at least, if I may 
judge by a passage in his " Memoirs," recog- 
nised the desirability, and indeed the diffi- 
culty, of judicial silence, for he is reported to 
have said that never, till he was on the 
bench, did he know " the enei^ it requires 
to hold your tongue." It may be difficult, 

I but it has been done, and may yet be done, 
unless the judges of our time will plead an 
excuse that they have not the fibre of those 

, who have gone before, and will admit them- 
selves but feeble folk compared with their 
illustrious predecessors. Of one of these 
there is a typical story with which I will 
conclude, leaving my readers to draw their 
own moral. At a time when he was still at 
the bar, but on his promotion — may he long 
be spared to enjoy the high position he has 
now reached— he is said to have discussed 
with two friends— both destined to follow in 
his steps— the talking propensities of the 
occupants of the bench on which he would 
soon be sitting. Perhaps he had been read- 
ing in the essay from which we have already 
quoted, that " an over-speaking judge is no 

1 " well-tuned cymbal." At any rate, the story 
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goes that he asked to he warned should he 
fall into the same \ice. Time, and that no 
long time, passed before precept and practice 
were at variance and a warning was not out 
of plaoe, and, what is perhaps not so credible, 
one was given. The answer came in a note 
handed down from the bench, " You fool** 
(with Lord Thurlow^s epithet), " don't you see 
I am trying to bring him to the point ?" 

OBITUARY, 

Two Justices of the Superior Ck)urt for 
Lower Canada have died within a few days. 
Mr. Justice T. McCord, who died at Quebec, 
Feb. 19, was a son of the late Mr. Justice W. 
K. McCord. He was born in Montreal Oct 
17, 1828, educated at Quebec Seminary and 
at McGill College ; studied law with the late 
Mr. Justice Aylwin, and subsequently with 
Messrs. Caron, Baiilarg6 and Duval, and 
was called to the bar in 1850. He acted as 
counsel for the Crown at Aylmer for eight 
years. In 1862 he was appointed Secretary 
to the Codification Commission, and in 18()7 
law clerk to the Quebec legislature. In 1872 
he was appointed to the bench of the Sui^e- 
rior Court. He was the author of a very 
useful pocket edition of the Civil Code. 

Mr. Justice William McDougall, who died 
March 3, was born in Scotland in 1831 and 
accompanied his parents to Canada when 
very young. Mr. McDougall was called to the 
bar of Lower Canada in January, 1854, and 
appointed Queen's counsel in 1873. He was 
an unsuccessful candidate for Throe Rivers 
in the Canadian assembly at the general 
elections of 1863, was returned to the Dom- 
inion Parliament for Three Rivers in the 
Conservative interest in 1868 on resignation 
of the sitting member, was re-elected at the 
general elections in 1872 and 1874, and re- 
signed in 1878 to accept a judgeship of the 
Superior Court 

RECENT UNITED STATES DECISIONS. 
Evidence — Witness referring to memoranda, — 
Where the items involved in an action are 
numerous, and therefore difficult to be re- 
tained in the memory, the court may in its 
discretion permit the witness to refer to me- 
moranda proven to be correct both as to items 
and their value. Wise v. Phcenijc Fire Ins. Co, 
New York Court of Appeals. Jan. 19, 1886. 



INSOLVENT NOTICES, ETC 

(Quebec Qffieial Gaxette, Feb. 27) 
Judicial Abandonmeni^ 

Thimoth^ L. Nadeaa , trader, Iberville. Feb. 13. 

Ovila Cha^non, oabinet-maker and trader, St Joha<, 
Feb. 15. 

Donat Blondeau, trader^ Fraserville. Feb. 8. 

Pierre Cormier, navigator and trader, St Onn. Feb. 
18. 

F. Thibodeau, Three Rivera. Feb- 17. 

Jean-Bte. Domeflnil, Jr., trader, St. T^lespbore, 
Feb. 25. 

Curator* appointed. 

Re Isidore Trudean.— C. Det^marteau, MontmJ.ea- 
rator. Feb. 22. 

Re Pierre Gosselin, carriaKe-makor, lAwreDoerilie. 
—A. B. Roy, Lawrcuccville, curator. Feb. 3, 

Re Avila Birs Desmarteau, trader, St. Hilatre— M. 
E. Bcrnier,St- Ilyacinthe, curator. Feb. 19. 

Re 0. Boi8vert,dist of Richelieu.— Kent Jb Turcotte, 
Montreal, joint curator. Feb. 20. 

/?e Isidore Villeneuve, Warwick.— Louis Bainrille, 
Arthaba8kaville, Feb. 18. 

Dividend Sheet*. 

Re Sen^cal k Scott— First div. sheet at office of 
Kent 4& Turcotte, Montreal. Open to objection antil 
March 24. 

Re Edmond Jett^. — Final div. sheet at office of 
Kent k Turcotte, Montreal Open to objection ootil 
March 24. 

Re J. 0. Michaud.— Final div. sheet at office of 
Kent k Turootte, Montreal. Open to objection nntil 
March 24. 4.- 

Re Edmond Pr^ourt.— Div. sheet at offiee of G. Uil* 
Her, curator, Sherbrooke. Open to objection until 
March 15. 

Sale in JnBolveney. 

Re Isidore Villeneuve. Sale of lots at church door 
of parish of St. M^ard de Warwick, 10 a.m., April 2d. 

Rule of Cowrt, 

Morasse v. Bruneau, dist. of Richelieu. Grediton of 
defendant notified to file claims* 

Septuratioii at to Property, 

Jeanne Charlotte Messier tw. Peter Cormier, trader. 
St Ours. Feb. 15. 

Isabella Brown v. James Walker, trader, Montreal. 
Feb. 23. 

Alphonsine Gauvreau t«. F^lix Brien dit Desroohcis, 
trader, Montreal. Feb. 23. 

Emma Thdriault t». Edmond Jett^, trader. M0ntre.1I. 
Fob. 25. 

Separation from bed and board, 

Uenriette Courtemanohe, St C^saire t». Octtre 
Dalp€, absentee. Jan. 20. 



La Courd'appel d' Amiens, rdunie en audience solen- 
nelle, vient de d6cider, sur les conclusions dc M. U 
prooureur g^n^ral Melcot et oon)rairement aa jose- 
ment qui lui ^tait soumis, que la pr^trise ne consiituait 
ni un emp^chemeiit prohibitif ni un emp^ement 
dirimant au maria«o contract!^ par un prdtre eatbo- 
lique . Jmtmal du Palaiat 2 f ev . 
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§he legal S^ws. 



Vou IX. MARCH 13, 1886. No. 11. 



A correspondent of the London Times says 
that the judgment of Mr. Justice Butt in the 
recent case of Crawford v. Orairford <& DUke 
suggests a precedent for a collusive divorce 
suit "A and his wife B desiring to be 
mutually released, the procedure might be as 
follows :— By way of rehearsal to avoid per- 
jury, B would make a confession to her hus- 
band of her imaginary peccadilloes with a 
certain X. A would then file his petition, 
making X corespondent, and on the hearing 
would testify to his wife's confession. Neither 
B's nor X's counsel would cross-examine A, 
and no further evidence would be necessary. 
Judgment for a decree nin would then be 
pronounced, but it would be found that X 
was not guilty of the offence imputed to him. 
For sake of convenience, the usher of the 
Court might be a standing co-respondent, or 
the fiction might be carried out by resuscita- 
ting Messrs. John Doe and Richard Roe for 
the purpose. It may be objected that it 
would be open to the Queen's Proctor to 
intervene. Ctistom would determine. May 
not the same objection apply to the case of 
Crawford, v. Crawford & DUke f " 



The Supreme Court of Canada, March 8, 
delivered judgment in a number of appeals 
from this Province. In Pinsonneavit <k Hebert, 
7 Leg. News, 276, Wylie et ai, de City of Mon- 
treal, M. Lu R, 1 Q. B. 367; andSU Gabriel & 
Oily of Montrealfth^ judgment appealed from 
was reversed. In the following cases the 
judgment was confirmed :— -B/ac* (fe Walker, 
M. L. R, 1 Q. B. 214 ; Bank of Toronto & 
Le Curi, etc, de Ste, Vierge (appeal dismissed 
for want of jurisdiction) ; Lamourexix & Mol- 
fewr; La Corp. du ComU d^Otlawaik La Cie, du 
Chemin de Fer de Af. 0. de 0., M. L. R, 1 
Q. B. 46 ; Lord & Davismi, M. L. R, 1 Q. B. 
445 ; CoUate <fc Lanier, 6 Leg. News, 412 (con- 
firmed by Court of Queen's Bench). 



AN ENGLISH LEGAL DIFFICULTY. 
The press and the public in England are 
wonderfully moved at the result of the case 
of Crawford <fe Crawford, and DUke co-re- 
spondent It is, however, a probable, if not 
an absolutely necessary result of the legis- 
lation begun on the 28th of August, 1857, 
when the indissoluble marriage of the Eng- 
lish law was transformed into a contract dis- 
soluble under certain circumstances. In the 
first place, by the 20 &. 21 Vic, c. 85, s. 48, 
it was provided, without reserve to put 
the judge on his guard, that the rules 
of evidence observed in the courts of com- 
mon law at Westminster shall be appli- 
cable to and observed in the trial of all ques- 
tions of fact in the divorce court The rules 
of evidence in ^England making all persons 
competent as witnesses, necessarily gave the 
accuser and the accused the right and the 
obligation to give evidence, with two excep- 
tions ; first, that the witness should not be 
bound to answer any question tending to 
show that he or she had been guilty of 
adultery; (20 & 21 Vic, c 85, sect 43); 
second, that the witness should not be bound 
to incriminate himself for any indictable 
offence that might be comprised hi the en- 
quiry, such as desertion or cruelty. This 
last exception was limited the next session 
of Parliament, and it was provided that— 
"On any petition presented by a wife, pray- 
ing that her marriage may be dissolved by 
reason of her husband having been guilty 
of adultery, coupled with cruelty, or of adul- 
tery, coupled with desertion, the husband 
and wife, respectively, shall be competent 
and compellable to give evidence of, or re- 
lating to, such cruelty or desertion," (22 & 23 
Vic, c. 61, sect 6).* This, of course, places the 
permanence of marriage in the very greatest 
jeopardy. Its only protection is the sanctity 
of the oath of one person completely master 
of the case, and perhaps urged on by the 
strongest temptation to swear falsely. How- 
ever, there is no escape from this danger, for 
the law has created it But the Lord Ordi- 
nary has gone a step further, and has sub- 
stituted the accused wife's confession in place 
of her testimony. This the statutes do not 
authorize, and it is formally in contradiction 
to the rules of jurisprudence. It is evident that 
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tbe wife could not consent to a dissolution of 
the marriage. This is clear from the nature 
of the case. The voluntary separation of hus- 
band and wife has no legal effect on the gen- 
eral principle jus publicum pactis privatorum 
muUiri non potest. And the English statutes 
relating to divorce and matrimonial causes 
admit this, for they expressly provide 
gainst collusion. It is not less clear that 
being unable to consent, she cannot confess ; 
for a judgment on her confession is tant- 
amount to a judicial contract 

There is another feature of the decision 
which is probably the cause of the violent 
commotion it has created. It is the duty of 
the court to satisfy itself that there is absence 
of collusion (20 & 21 Vic., c 85, s. 29). The 
court might have examined the |)etitioner on 
oath, (/&., sect 43). The court had power 
to require further evidence, {lb., sec. 44), and 
the court might have sent the papers to the 
Queen's Proctor to have the case argued by 
counsel. Curious to say, the Lord Ordinary 
did not consider it necessary to do any of 
these things, although the confession was 
not the only circumstance that might have 
attracted hjp attention as being suspicious. 

Another question has been made much of ; 
it is said that the lady la declared " guilty '^ 
and the co-respondent ** not guilty." What- 
ever interest social or political may attach to 
this matter, juridically it has little or none. 
The co-respondent is called on for two pur- 
poses, (1) to defend his own character ; (2) 
to be subjected to damages and costs. If he 
does not choose to defend himself it is his 
own affair. That the petitioner did not press 
for damages, and that he consented to pay 
costs, gives an air of collusion that would 
have rendered the intervention of the 
Queen's Proctor desirable, in view of the 
prevention of divorce by collusion ; but the 
guilt or innocence of Sir Charles Dilke has 
no public interest beyond the limits of the 
political party to which he belongs. B. 

A Chinese law-suit is something new here. 
Yet in their own country the Chinese are 
most litigious, and their passion for law has 
made the fortunes of scores of English solici- 
tors and barristers in Hong-Kong. In Cali- 
fornia they do not use the American courts 
so much.— -^^ 7. Tribune. 



COUBT OF QUEENS BENCH. 

Quebec, Feb. 6, 1886. 
DofiiON, C J., Baksay, Tbbsub, CnwB, 
Babt, JJ. 
La Corporation du Comte d'Abthabaska, 
Appellant, and Patoine, Bespondent. 
Municipal law — By4auh-Juri9diction of 
Superior Cuvrt — County CkmndL 
Held:— 1. The jurisdicHan of th^ Superior Cowrt 
is not taken away by M. C. 100, in aOions 
to set aside a proc^s-verhal or resolution of a 
municipal counciL 

2. The neglect to promulgate a by4aw does not 

prevent a party interested from taking pro- 
ceedings to set it aside, 

3. Where a county council declares a road to be 

a county road merely for the purpose of 
abolishing ii, the Court will interfere and 
overrule such abusive exercise of power, 

Bamsay, J. Thisvs an action in the Su- 
perior Court to set aside resolutions of the 
County CouncU declaring the front road of s 
local municipality to be a county road, and 
immediately abolishing the same. 

In the Court of first instance the action 
was dismissed, solely on the ground that 
these resolutions had not been promulgated. 
It seems to me that this objection is unten- 
able. Article 693 appears to be decisive on 
this point under the Municipal Code. The 
case of Molson dt The Mayor of Montreal (23 
L. C. J. 169) is not in point, for there what 
was wanting was the assent of the voters. 
That is, it was a suggested by-law. It has 
been said that the resolutions were inopera- 
tive because their operation was suspended 
till the municipal local council acted— that is, 
jusqu^d ce que le nouvt^au chemin soit ouserL I 
cannot say I seized this point at the aii^- 
ment, but, considering it now, it seems to me 
that a suspensive condition introduced into 
the resolutions would not tend to make them 
more legal 

The next objection is that the Superior 
Court had not jurisdiction to decide the 
contestation, its jurisdiction being taken 
away by the general terms of art 100 M. C, 
and by art 461. It is a little late in the day 
to put forward this pretension. We have 
taken cognizance of numerous suits to set 
aside by-laws. The Corporation of Ste. Anne 
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& Rebwn, confirmed 26tli November, 1884, (^) 
is a reoent ex&mple. 

In support of the jurisprndence it may be 
said that it requires express words to take 
away the jurisdiction of the courts of com- 
mon law, for it is an elementary principle of 
policy as of law that the courts decide as to 
every legal relation. Now there are no such 
express words in art 100, which sets up the 
special procedure ; and art 461 only refers 
back to that procedure. 

Being a good common law action, I see 
nothing to prevent the corporation being 
condemned in damages of a merely nominal 
amount, for an improper use of its author- 
ity. Art 706 M. C does not affect the ques- 
tion. The damages of $20 are estimated as 
those arising from the mue en vigveuT du 
rigkment, which was not really suspended, 
but only part of its effects suspended till the 
accomplishment of a certain thing. 

The serious question of the case is the 
right to interfere with the discretion of the 
county coimcil. The power conferred on 
that body either by resolution or by proems' 
verbal is to declare that any road under the 
direction of a local municipal council shall 
thereafter be under the direction of the 
county council (Art 758, C. M.) Does this 
authorize a county coimcil to declare a road 
a county road simply for the purpose of abol- 
ishing it; in other words, can a county 
council use its powers in fraud of the purpose 
of the law ? I am inclined to agree with 
what Mr. Jnstioe Andrews said in this case, 
and also with the views expressed by Chief 
Justice Meredith in the case of BothweU & 
WeH Wtckam.(^) Although that case was de- 
cided on other grounds, the learned Chief 
Justice remarked severely upon the extra- 
ordinary nature of the powers conferred on 
corporations, and pointed out the necessity 
of restraining them within certain limits. 
But the question is not a new ona Ancient- 
ly corporations were frequently granted im- 
menae powers, or they used the powers in- 
herent in them in an unreasonable way, and 
contrary to the public good, for which alone 
the privileges were granted, and the courts 
interfered, and laid down rules to check these 

0) M.LK. 1 Q. B. 200. 
(•> 6 Q. L. R. 45. 



extravagances. One of the most salutary 
of these rules is that a by-law must be rea- 
sonable, and a by-law not reasonable in any 
respect, will be void. 2 Comyns Vo. By- 
law, p. 163. And Coke says ;— Every by-law 
must be kgi, fidei, roMoni consona, 8 B. 126 ; 
and if it appears to the court to be, it is suf- 
ficient, though it be not averred to be so by 
the pleadings. 26. 126 b. 

I have quoted English law on this subject, 
for it, I think, determines the point Muni- 
cipal institutions, such as those we have, are 
derived from the English law, and our courts 
have the general prerogatives of English 
courts. These last are derived from the 
authority of the Sovereign, and as the ad- 
ministration of justice is one of the greater 
rights of the Crown it 'is governed by the 
public law of the empire. This cannot now 
be questioned, for though the power of the 
Court of King's Bench to decide civil cases 
was co-extensive with that of the prevoU,ju»' 
Uce royale, intendant or superior council, any 
legislative power possessed by any court 
prior to the year 1779 only being denied to 
them (34 Geo. Ill, 6, 8,) there can be little 
question that the general authority of the 
Court of King's Bench in England was exer- 
cised by the Court of King's Bench here so 
soon as it was established by the 17 Geo. IIL 
But in the 4th year of the Queen's reign, an 
ordinance of the special council (ch. 45, sect 
39), ordained and enacted " That courts and 
magistrates, and all other persons, bodies 
politic and corporate within this Province of 
Lower Canada, shall be subject to the super- 
intending and reforming power, order and 
control of the said Court of Queen's Bench, 
and of the Justices thereof; in such sort, 
manner and form^as courts and magistrates, 
and other persons, bodies politic and corpor- 
ate, of and in the aforesaid part of Great 
Britain called England, are by law subject to 
the superintending and reforming power, or- 
der and control of the Court of Queen's 
Bench in the said part of Great Britain called 
England, and the Justices thereof in term or in 
vacation." When in 1849 Sir Louis Lafontaine 
reorganized the judicial system by making 
the Court of Queen's Bench the chief court (^ 
original jurisdiction in criminal mattexB, and 
only a court of appeal and error in civil mat- 
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ters, it became important to define the gen- 
eral jmisdiction of the Superior Court, and it 
was enacted that "excepting the Court of 
Queen's Bench, established as aforesaid, by 
an Act of this Session, all courts and magis- 
trates, and all other persons, and bodies poli- 
tic and corporate within Lower Canada, shall 
be subject to the superintending and reform- 
ing power, order and control of the said 
Superior Court and of the Judges thereof, in 
such sort, manner and form as Courts and 
Magistrates, and other persons, and bodies 
politic and corporate, in Lower Canada, shall 
immediately before the time when this Act 
shall come fully into effect, be subject to the 
superintending and reforming power, order 
and control of the several Courts of Queen's 
Bench, and of the Judges thereof, in term 
and in vacation ; and such superintending 
and reforming power and control are hereby 
vested in and assigned to the said Superior 
Court, and the Judges thereof.'* 

Of course if we could turn from the Enghsh 
to the French law, the authority for a re- 
straining power in the courts would be still 
more decisive. There can be little doubt that 
if a parlement had been appealed to, repre- 
senting that proceedings such as the one 
complained of were common, we should find 
not only an arrit but an arrSt portant rlgle- 
ment on the matter. 

It is not always easy to lay one's hand on 
authority exactly in point as to the antiqui- 
ties of the law, and so I am not able to sub- 
stantiate this proposition as fully as I should 
wish; but under the word "abus" in Bou- 
chers Trcsor du droit, the general doctrine as 
to the correction of all abuses is laid down, 
and referred back to two well known texts 
of the Digest in the Lib. de Legibus. 

But as I have already said, the particular 
case before us comes under the English law, 
because it is a municipal matter derived 
from English sourceSi because it involves the 
question of judicial organization which is of 
public law, and which is recognized by re- 
peated statutes of this Province. The judg- 
ment will therefore be confirmed. Sir A. A. 
Dorion, CJ., diss., and Cross, J., diss, as to 
the damages, which the latter would have 
disallowed. 



COURT OF QUEEIPS BENCH— 
MONTREAL.* 

Appeal from order of judge in Chamber » — 
a a P. 1340, 494. 

Hbld: — ^That an appeal does not lie di- 
rectly to the Court of Queen's Bench sitting 
in appeal from the decision of a judge in 
Chambers revising an order of the prothono- 
tary in a matter coming within the provi- 
sions contained in the third part of the Code 
of Procedure. — Ron eioLds Row et rtr, Dorion, 
C. J., Ramsay, Cross, Baby, JJ., January 25, 
1886. 



CHy of Montreal — ABBesaneni for improtemerU 
-42 <fe 43 Fie cfc. 63, «. 4, 58 1, 4— TrarrafOy 
— ConatructUm of agreement oiiowaiwrof 
interegi. 
A vendor who sells a property during the 
proceedings of expropriation for a public im- 
provement is not garant of the puichaaer for 
the share of the cost of the improvement 
with which the property is charged by an 
assessment roll subsequent to the date of the 
sale. And this holds good even where the 
assessment roll referred to was prepared un- 
der the authority of an Act of the Legialji- 
ture to take the place of the original assess- 
ment roll for the same improvement^ made 
previous to the sale, but which had been de- 
clared null by the Courts,— there being no- 
thing in the Act to give a retroactive eflfect 
to the new assessment roll, or to reserve to 
the actual owner of a property any recoarae 
against those from whom he had derived his 
title after the improvement had been made. 
2. The vendors, by a clause of the deed of 
sale, relinquished and waived any right to 
exact interest on the unpaid balance ontil 
the net revenues of the company purchaser 
should be sufficient to pay the annual liabi- 
lities of the company for interest, insnranoe, 
etc., in connection with a certain loan, after 
which they would be entitled to receive in- 
terest to the extent of 7 p. c out of the sur- 
plus of revenue, according to its sufficiency : 
—held,'ih&t the true meaning of this stipola- 
tion was that the purchaser should pay no 
interest on the balance due during the ex- 
tension of time granted for the payment of 

* To appear in Montreal Iaw fieporti. 2 Q. B. 
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the balance, unless the net reyenue of the 
company should be sufficient to pay the 
chai^ges for interest, insurance, etc., and not 
merely that the claim for interest should be 
postponed. Crots dr The WindBor HoUl Co. of 
Montreal^ Dorion, C J., Monk, Bamsay, Tes- 
ter, Baby, JJ., September 25, 1885. 



Rre Inwrance--Powers of Agentr^Interim Re- 
capt—Nonr^sme of Policy— Conditu/M— 
Notice of other Insvarance, 
HiLD :— That the agent of an insurance com- 
pany has no' authority to accept an insurance 
and give a receipt for the premium in ex- 
change for a receipt for his individual debt 
to the person insuringT^and such act on his 
part will not bind the company. Citizens In- 
mtrance Co. of Canada <fc Bourguignon, Dorion, 
G. J., Ramsay, Tessier, Cross, Baby, JJ., Jan. 
25,1886. 



Master and Servant^Damages—New Trial-^ 
Exdtmon of Testimony— Partiality of Jury. 

Heli) : — 1. An employer is responsible for 
the damages suffered by an employee through 
the negligence or want of skill of a fellow em- 
pbyee. 

2. (Following Ravary <fc G. T. R, 6 L. C. J. 
4'.^,) A direction to the jury that anguish of 
mind suffered for the loss of a husband may 
properly be taken into consideration by them 
in estimating the damages which should be 
allowed to the widow, is not erroneous. 

3. Where a witness arrived after the evi- 
dence at the trial was closed, but before the 
jury were charged, the exclusion of his tes- 
timony was not in itself a sufficient ground 
for allowing a new trial ; but the Court will 
look to the relevancy and importance of the 
evidence which the witness was prepared to 
give, and where the affidavit of such witness is 
before the Court, and the testimony which 
he proposed to give does not appea/ to be 
relevant or material, a new trial will not be 
ordered on the ground that the evidence was 
excluded. 

4. The £act that one of the jury, in the 
course of the trial, put a question to a witness 
which appeared to indicate a leaning to the 
side of the plaintiff, and the further circum- 



stance that the jury presented her with their 
own taxed fees after the verdict was rendered, 
are not such indications of bias or partiality 
as to constitute grounds for a new trial — 
Robmson <Ss Canadian Pacific Ry. Co. Dorion, 
C. J., Ramsay, Cross, Baby, J J., Jan. 16, 1886. 



Charter-party — Time '— Rejection of contract. 

The appellant, in January 1879, agreed to 
charter a steamship, for the carriage of live 
cattle to England, and the conditions of the 
charter-party were that the ship should pro- 
ceed to M^treal with all convenient speed, 
to arrive there "between" the opening of 
navigation of 1879, and thereafter to run 
regularly between Montreal and London, 
and to be dispatched from Montreal in regu- 
lar rotation with other steamers under char, 
ter of the same charterer, to be chartered up 
to Ist October, 1879. Navigation opened at 
Montreal about 1st May, but the steamship 
did not arrive there until 18th May, when 
the appellant refused to load. 

Held (following' McShane dc Henderson^ 
M. L. R, 1 Q. K 264) that there was not a 
substantial compliance with the contract on 
the part of the ship, and the appellant was 
entitled to throw up the charter-party. 
McShane, Appellant, & HaU et al.. Respond- 
ent, Dorion, C.J., Monk, Ramsay, Cross, 
Baby, JJ., Sept 25, 1885. 

Substitution — Within what limits it may be 
created—C. C. 9Z2-'Accretion. 

Hbld : — Confirming the judgment of the 
Superior Court (M. L. R., 2 a C. 23), that by 
the old jurisprudence introduced into this 
province, and which was not affected in this 
particular by the Imperial Statute of 1774 
(14 Geo. Ill, c. 83), but wajs still in force in 
August 1798, when the will in question was 
made, a substitution created by will was 
limited to two degrees exclusive of the insti- 
tute. 

2. Degrees of substitution are counted by 
heads ("par t^tes ") and not by roots ("par 
souches ")• When the share of one among 
several who took conjointly passes to the 
others by his death, such transmission is 
reckoned an additional degree as zegards the 
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share so transmitted. — Jones, Appellant, & 
Cuthbert, Bespondent, Monk, Kamsay, Tes- 
sier, Cross, Baby, JJ., Sept. 25, 1885. 



Appointment of experts— C. C. P. 322, 323— 
Acquiescence in appointment of one expert. 
Held:— That where the Court has ap- 
pointed one expert only, and the expert has 
proceeded to act without protest or objection 
by the partiest they will be presumed to 
have acquiesced, and the report will not be 
set aside on the ground, urged subsequently, 
that the Court should have appointed three 
experts. — Malbceuf, Appellant, & Larendeau, 
Bespondent, Dorion, C.J., Monk, Ramsay, 
Cross, JJ., Nov. 27, 1885. 



Testamentary executor — Delegation of powers — 
Grounds of removal from office, 
Hbld : — ^Where testamentary executors 
transferred the control of the estate to an- 
other person, who paid the monies belonging 
to it into a bank in his own name, and afteiv 
wards drew them out: that the Court below 
exercised a proper discretion in removing 
the executors from office, even without evi- 
dence of fraudulent intention or actual dissi- 
pation of the property. — French et al, & McGee 
et al., Monk, Ramsay, Tessier, Cross, Baby, 
JJ., Jan. 21, 1886. 



Principal and Agent — Powers of Agent— Acqwr 
escenceand Eatijication by Principal. 

Appellant and respondent are banks, — the 
former a savings bank, and the latter an or- 
dinary banking institution. On the 13th 
Sept, 1873, C, respondent's cashier, obtained 
a loan in his own name from appellant, on 
the security of shares of the respondent 
bank, standing also in his own name. 
These shares declining in value, C. substi- 
tuted therefor notes the property of respond- 
ent, intimating that the loan was made to 
respondent, and not to himself personally. 
On the 23rd June, 1875, the transaction was 
entered on the books of respondent as being 
a transaction of respondent and not of C. 
personally, and on the 20th July, 1875, the 
pass-book between appellant and respondent 



was altered in accordance with the same 
pretension. 

Hkld :— That a principal may» by subse- 
quent ratification, or even by tacit acquies- 
cence, render himself responsible to a third 
party for the act of his agent in excess of his 
authority ; and that in this case the re^N>nd- 
ent, being well aware of appellant's preten- 
sion, and having acquiesced in it until 5th 
August, 1876, must be held to have ra- 
tified the act of its agent C., and became 
bound thereby. La Banqw d^Eipargnes, Ap- 
pellant, & La Banque Jacques Cartier, Respon- 
dent, Dorion, C.J., Ramsay, Crotfi, Baby, JJ^ 
Jan. 25, 1886. 

Lessor and Lessee— InUrrrjption of Lessees en- 
joyment — Compensation — Dam/ages, 
Held : — 1. Where a lessee was entitled by 
a clause of the lease to become proprietor of 
the premises leased on payment of a specified 
sum, that, when sued in ejectment, he could 
not plead that this sum had been compen- 
sated by damages suffered by him through 
the interruption of his business. 2. In any 
case the damages which a tenant can cUum 
for non-fiilfilment of a condition of the leaae 
must be the immediate and direct conse- 
quence of such inexecution, and will not 
include indirect and remote damages, sach 
as lostf alleged to have been suffored owing 
to the lessee's inability to fulfil contracts, or 
for waste of wood prepared for his business^ — 
Belli appellant, and Court, respondent Dorion, 
C. J., Ramsay, Tessier, Cross, Baby, JJ., Jan. 
21, 1886. 

RECENT UNITED STATES DECISIONS. 
Innkeeper — Who is guest, — W.,the keeper of 
a gambling house, closed his night* s businees 
at two o'clock a. m,, having a sum of money 
upon his person; and not being ready to 
retire for the night, and not wishing to carry 
his money upon his person at that time of 
night, visited an inn for the purpose of depo- 
siting his money for safe keeping; found the 
inn in charge of a night clerk ; inquired if be 
could have lodgings for the night ; was told 
that he could ; stated that he did not deaue 
to go to his room at that time, but wished to 
leave some money with the clerk, and would 
return in about half an hour. The clerk toJd 
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him he would reserve a good room for him. 
He did not register his name. It was not 
upon any book of the inn. No room was 
assigned him. He left his package of money 
with the clerk, received a check for it, and 
departed. He returned in about three hours 
to have a room assigned to him, and retire 
for the balance of the morning. The clerk 
had absconded with the money. HHd, W. 
was not a g^est of the inn at the time he de- 
posited his money with the clerk, and the 
ii^nkeeper is not liable for its loss. That to 
entitle a person visiting an inn to be treated 
as a guest, and to hold the innkeeper respon- 
sible for money deposited with him for safe 
keeping, it must appear that such vi^it was 
for the purposes which the common law re- 
cognizes as the purposes for which inns are 
kept ; and where such visit is made by one 
who does not require the present entertain- 
ment or accommodations of such inn^ but 
whose purpose is simply to deposit his money 
for safe keeping, he is not a guest of the inn, 
and cannot hold the proprietor to au inn- 
keeper's liability for the loss of his money. 
Areade Hotel Co. v. fTiatt, Ohio Supreme Court. 



TRIBUNAL CIVIL db la SEINE (France). 

D^cembre 1885. 
NouMGAT V. La Compagnie G6n6ralb d'Om- 

NIBT7B. 

BUstures en arrStant un chevoU emportS — Ree- 
ponsabUiU du propriitaire, 

Jug6:— la Que cdm qui en cherchant d arriter 
vn chefxU emporti est luirmime blessS pent 
recou/vrer du proprUtaire de V animal des 
dommaffei^ntirStSf d ce dernier est enfaiUe. 

2a Que le cocker conduisantune voiture dont les 
brancards sont cassis et le cheval atteli 
qf£avec des cordes doit mener son cheval d 
la main etnepas demeurer sur son siSge; 
dans ce dernier eas, le propriitaire sera res- 
ponsable, si le cheval s^emporte et cause des 
dommages d quelqu*un, 

Le 19 mars 1884, le sieur Nourigat se trou- 
vant rue de TArrivde aper9ut une voiture de 
la Compagnie g^n^rale dont le cheval com- 
menjait, d s'emporter. Craignant un acci- 
dent h o0l endroit od la circulation est tr^ 



active, il se pr^ipita & la t^te du cheval pour 
rarr^ter. II fut bless^ au poignet. 

Nourigat assigne la*Compagnie en dom- 
mages-int^r^ts. 

H 6tait ^tabli par les pieces produites que 
la voiture, conduite par un cocher qui se 
trouvait sur le si^ge, avait ses brancards 
cass^ et que le cheval n'^tait attel6 qu'avec 
des cordes. 

Le tribunal a d6clar6 que, dans ces circons- 
tances, le cocher de la Compagnie avait com- 
mis une grave imprudence en restantsurson 
si^e au lieu de conduire k la main son che- 
val : que ce cheval s'^tant effray^, il n'avait 
pu le retenir et s'en rendre maltre ; que Nou- 
rigat de son c6t^ n'avait commis aucune 
faute de se porter it la t^te d'un cheval qui 
pouvait occasionner un accident 

Le tribunal a d6clar6 la Compagnie des 
Petites Voitures responsable, et apprdciant 
le prejudice I'a condamn^ & 100 fr. de dom- 
mages-int^r^ts et aux ddpens.— (Rapport de 
Maitre Louis Albert, Journal de Paris.) 



TRIBUNAL DE DUNKERQUE (FRANCE) 

Janvier 1886. 
Thierry v. Chartran. 
Notaire—Re^onsabiliti. 
JugA :— QwVn notaire n'estpas le rimple ridac 
teur des conventions des parties^ mais qu'U 
doU les Sclairer. Lori<(pie, notamment, il se 
constitve le mandataire de son dient, (jui lui 
a confii des fonds powr les placer, et que 
celuirci entendfaire un placement entourS de 
ioutes les garanties disirables, le notaire as- 
sume une responsabiliti desfavles qu'il pour- 
ra commettre dans Vaccomplissiment de son 
mandat. 

Jug6 en ce sens par le tribunal civil de 
Dunkerque, conform^ment k la jurisprudence 
de la Cour de Cassation. 30 mai 1881. 

(Journal de Paris—Rapport de Mtre Louis 
Albert.) 

INSOLVENT NOTICES, ETC. 

(Quebec Official Gazette, March 6.) 
Judicial Abandonmente. 

Napoleon Orenier, trader, Capelton, tp. of Ascot. 
March 2. 

John Egger and Henry O'SuUivan, (Ggger A Co.,) 
watchmakers and jewellers, Montreal, March 2. 



TKB LBQAL NEWS. 



Ouraton At9»ifUed. 

Re PdUetier & Tardif, traders. Quebec— Henry A. 
Bedard, Qaebec, curator, March 3. 

Re Arcade Beoelles.— Thos. Darling, Montreal, 
curator, March 1. 

Re John Mooney 3c Co., Windflor Mills.— John J. 
Griffith, Sherbrooke, curator, March 1. 

Re P. L. Nadeau, Iberville.— Kent & Turcotte, 
Montreal, curator, Feb. 25. 

Re Eckersdorff & Co., Montreal.— S. C. Fatt, 
Montreal, curator, Feb. *M. V 

Re Cl^ophas Lenghan.— C. A. Parent, Quebec, 
curator. 

Dividend Sheets. 

Re Eugene Demers.— Div.sheet at office of A. McKay, 
curator, Montreal. 

Re Michael Hayes.— Div. sheet at office of W. A. 
Caldwell, curator, Montreal. 

Separation as to Property, 

Emilie Piche m. Ambroise Tellier dit Lafortune, 
trader, Montreal, March 2. 

RtUee of Court. 

Hudon & Orsali f>§. MilHken en qual., circuit court, 
St. Francis. Creditors of defendant es qual. notified 
to file claims. 

Hoadley v». Camperdown Hotel Co. Superior Court, 
St. Francis. Creditors of defendant notified to file 
claims. 

Chretien v*. Cotd, and Guilbault, T. S., Superior 
Court, Joliette. Creditors of defendant notified to 
file claims. 

Appointmente. 

Francois Xavier Gosselin, advocate, Chicoutimi, 
appointed Prothonotary of Superior Court, Clerk of 
Circuit Court, Clerk of the Crown, and Clerk of the 
Peace for district of Chicoutimi. 

John Henry Sadler Dyke, emigration agent, Liver- 
pool, and William Barrett Montfort Bird, solicitor, 
No. 6 Gray^s Inn Square, London, appointed com- 
missioners to take depositions under CC.P. dO. 



GENERAL NOTES. 



There are thirteen prisoners in a Mississipi jail 
charged with murder. It is feared that the unlucky 
number may prove fatal to some of them.— Triintne. 

Herbert Spencer, in his essay on overlegislation, 
makes the following remarks upon the question of codi- 
fication :— '* Lawyers perpetually tell us that codifioa- 
tion is impossible ; and there are many simple enough 
to believe them. Merely remarking, in passing, that 
what government and all its employees cannot do for 
the acts of Parliament in general, was done for the 
l,fiOO customs acts in 1825 by the energy of one man, 
Mr. Deacon Hume, let us see how the absence of a 
digested system of law is made good. In preparing 
themselves for the bar, and finally the bench, law- 
i students, by years of research, have to gain acquain- 
tance with this vast mass of unorganized legislation ; 
and that organization which it is held impossible for 
the State to effect, it is held possible (sly sarcasm on 
the State) for each student to effect for himself. Every 



Judge can prirately codify, though 'united wisdom' 
cannot. But how is eaoh judge enabled to codify? By 
the private enterprise of men who have prepared the 
way for him, by the partial oodifieations of Blaokstone, 
Coke and others ; by the digests of partaenhip law, 
bankruptcy law, law of patents, laws affecting women, 
and the rest that daily issue from the press : by ab- 
stracts of cases, and volumes of reports, every one of 
them unofficial products. Sweep away all these frac- 
tional codifications made by individual, and the State 
would be in utter ignorance of its own laws 1 Hod not 
the bunglings of legislators been made good by private 
enterprise, the administration of justice would have 
been impossible 1 " 

The ingenuity of a pidiewrt in identifying a thief eli- 
cited the compliments of a Judge in a Paris Court a fe* 
days ago. The corn-extractor kept a Turkish Batb, 
and among the clients one day appeared a stranger in 
a seedy garments who disappeared with a much better 
suit belonging to another customer. Before he went 
away, however, he had requested the serviees of the 
proprietor in his capacity of pddieure, who thus tells 
the story : " VoiU que cet individu me demande pour 
lui inspector lespieds- Katurellement ie le fais.ie 
rezamineetie lui enldve trois cors et deux oeilsde 
perdrix. (JJuariti dane Vcatditoire,) *' The witaen 
then relates how search was made after the thief, and 
continues : *' C'est trois ou quatre jours apr^. Uo de 
mes gardens me dit avoir aper^u k rH6tel des Ventes 
quelqu'un qui ressemblait au voleur. Je donnai la con- 
signe de me ramener cet individu 4 tout prix- , Bon ! 
le garden revient avec Tindividu, que je reconnais iin- 
m^diaiement- Mais, pour dtre plus s&r.je le f ais »e 
mettre tout nu et mon oeil saute 4 ses pieds. INouvdU 
hilarity) . Alors, je ne pouvais plus avoir de doute, ear 
j'aperous les trois oors et les deux ceils de perdrix qni 
^taient en train de repousser. iExploeitm de rireedant 
Vauditoire)' Je I'ai fait arr^ter.'* The prisoner then 
admitted that he had taken the suit beoause it wai 
better than his own. 

Quibbling for a man's life is justifiable if it be e^er 
justifiable, but it was not to be expected that the 
strong bench of judges representing the Judicial Com- 
mittee of the Privy Council at the hearing of the peti- 
tion in the case of Regina v. Riel would accept the 
J nibbles put forward in behalf of the oondemned man. 
f it be true that the Dominion Parliament, under 
powers from the Imperial Parliament to " legislate for 
the due administration and the peace, order, and good 
government of Her Majesty's subjects in the North- 
west Territories," cannot put a jury of six in place of 
a jury of twelve and allow six challenges instead of 
thirty-five, it is difficult to see what that Lecs^stare 
can do. Experience in the County Courts in England 
shows that twelve jurymen are the smallest number 
from which impartiality and common sense can 
reasonably be expected^ but the Dominion Parliament 
was allowed its own opinion on such subjects, and it 
has altered the Englisn common law accordingly, pro- 
bably to meet the necessities of a sparsely- populated 
country. To say of a particular alteration of the 
existing law when made that it is ultra vireM because it 
docs not in fact conduce to good order and government 
is to revoke the legislative powers conferred. The 
stipendiary magistrate presiding at the trial wa^ 
required to have *' full notes of the evidence" taken 
down " in writing," which was done in shorthand. If 
shorthand is not writing, what is it? In the middle 
ages it would, perhaps, nave been called marie, bat in 
th so prosaic times it is writing. It is curious but on- 
necessary to observe that the Act happens to use a 
phrase peculiarly appropriate to 8horthand--namebr, 
a " full note," wnich is the technical expression for a 
verbatim shorthand note. No other result than the 
rejection of the petition could follow, without pre- 
judice, as we are glad to see, to the question of the 
right of appeal to the Privv Gouneii in criiQioal eases 
generally.— Zatc Jourwd (London.) 
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A carious attempt to make wounded feel- 
inss a bads for damages is disclosed in a re- 
cent case of Blakeney v. Western Union Tele- 
graph Co,, which came before a court in In- 
diana. The question was raised whether an 
action for damages could be sustained 
against a tel^;raph company for failing to 
deliver a message, by reason of which the 
person to whom it had been directed had 
missed the opportunity of attending the fu- 
neral of his brother. The judge held that, 
while a plaintiff might be entitled to recover 
the statutory penalty, he could not recover 
substantial damages, because wounded feel- 
ings are not of themselves a ground for the 
recovery of damages. He therefore sustain- 
ed a demnirer to the complaint The opin- 
ion says: ''By the present action John 
Blakeney charges that the telegraph com- 
pany was guilty of negligence in failing to 
deliver the message, and he asks damages 
against the company in the sum of $1000 for 
his mental distress and wounded feelings oc- 
casioned by this negligence. The question 
presented is whether an action can be 
maintained for this mental suffering. It is 
true that telegraph companies are liable for 
special damages occasioned by their negli- 
gence. Special damages are such as result 
not necessarily, but naturally and approxi- 
mately. And the question remains whether 
mental suffering comes within the statutory 
rule. In many actions at law, distress of 
mind becomes an important factor in esti- 
mating damages. - Such damages enter into 
the recovery, when the plaintiff has sustain- 
ed, by the negligence or wilful act of another, 
some corporal or personal injury ; but men- 
tal suffering alone, unconnected with any 
other injury to the person, will not support 
an action. No case can be found where a 
person has been allowed to recover damages 
for a shock, injury or outrage to the feelings, 
nnacoompanied by an injury to the person. 
A difierent doctrine would lead to absurd 
and carious litigation. Take, for example, a 



railroad collision; it is proper that every 
passenger on the train who is personally in- 
jured should recover for the negligence, but 
shall every one who was frightened by the 
collision, maintain an action against the 
company?" 

A writer in the Law Magazine (London) 
suggests a rather remarkable scheme for 
giving young barristers an opportunity to try 
their 'prentice hands : " Another useful em- 
ployment for junior local barristers might 
possibly be the establishment of a central 
general consultation office, which the junior 
bar might ' walk,' after the manner of medi- 
cal students in county hospitals. This would 
be for the benefit of poorer clients, who 
might obtain advice gratuitously or for a 
small entrance fee, on any legal difficulty in 
which they might be placed, the advice be- 
ing taken from any perambulating junior 
barrister, who, however, if the case were car- 
ried further, would be bound to charge the 
usual fees and, presumably, to obtain in- 
structions only in the regular way. There 
must always be a large class of people to 
whom resort to courts of law is practically 
impossible, no matter how low the fees. So 
long as this is so, it is useless to boast that 
English justice is available to all, nor does it 
appear that we can ever see a different state 
of things, unless in an overtaxed Socialistic 
State of the future. A consultation office, 
such as here suggested, would be a useful 
experience for barristers at the beginning of 
their career ; sound advice might get them 
known even in such a humble sphere, and 
rules would soon be enforced limiting such 
legal ' walking ' to barristers of two or three 
years' standing, while professional respect 
would prevent a practising barrister from 
haunting the premises. Such a system 
would serve to carry out the sound principle 
that the State, and its local representative 
the ' Community,' should provide means of 
justice, as well as of health and education, to 
all its members according to their several 
means." 



The judges of Georgia are by turns poet- 
ical, rhetorical and metaphorical. The deci- 
sion in Cunningham v. National Bank of OeoT" 
gin, 71 Ga. 403, affords an illustration of tho 
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last mentioned style. The point held was 
that dealing in ''cotton futures/'— that is, 
contracts in form of sales of cotton for fu- 
ture delivery, but with the intention on both 
sides to deUver no cotton but to settle by 
payment of difierences in the market prioe^ 
was gambling. Said the judge, " a betting 
on a game of faro, brag, or poker cannot be 
more hazardous, dangerous or uncertain. 
Indeed, it may be said that these animals 
are tame, gentle and submissive compared 
to this monster. The law has caged them 
and driven them to their dens ; they have 
been outlawed, while this ferocious beast has 
been allowed to stalk about in open mid-day 
with gilded signs and flaming advertise- 
ments, to lure the imhappy victim to its 
embrace of death and destruction." 



COURT OF QUEEN'S BENCH. 

QuBBBCi Feb. 4, 1886. 

Before Monk, Ramsay, Cross, Baby, JJ. 

Langlais, appellant, and Lanqlais, 
respondent 

C.C» Art 1301— /2gnw«ciation by wife of right of 
usufruct a4t mrvivor. 

A wife commune en biens wUh her hushandf 
may, during his lifetime^ validly renounce to 
a right of umfruct reserved to her in the 
event of her surviving her husband, on pro- 
perty possessed by him subject to a substi- 
tution in favor of their children. The fact 
that on her husband's death she renounced to 
the community wiU not affect the validity of 
the renunciation of her usufruct, which does 
not come within the prohibition of C.C. 1301. 
2^ jurisprudence on the subject of Art. 1301 
reviewed, 
Ramsay, J.— The sum involved in this case 
is not great ; but it brings before the Court 
questions of some delicacy» which have been 
treated on both sides with full appreciation 
of their difficulties. 

On the 21st June, 1864, one Remi Langlais 
passed certain immovable property over to 
his son Joseph, by a deed purporting to be a 
donation, but which was in reality a titre 
onereux. This deed created a substitution in 
favour of the children of the donee. The 
clause is ambiguously worded, as is usual in 



deeds creating substitutions ; bat it seems to 
be unquestioned that the wife of the donee, 
Zoe Ouellet, was to have the usufruct of the 
property after her husband's death, should 
she survive him ; but, says the deed, " la prO' 
priiti des choses donnSes itait laissle auxenfantg 
du donataire, qui seroient considirls d tow 
igards comme propriStaires incommutabUs du 
fonds des choses donnies d leur ph-e," Further, 
the deed contains these words, ** bien compris 
que la substitution n'atim lieu dans tous les cos 
qu'apr^s la mort de Dame 'lok Ouellet, dec., d qui 
la jouissance de la propriitS est riservie dans tons 
les cos pendant son vivant.^ 

The legal effect of this deed was to transfer 
to Joseph Langlais the land in question by 
titre iquipoUent d nerUe, subject to the substita- 
tion to the children of Joseph Langlais and 
of his wife Zo6 Ouellet, the enjoyment of the 
appelis being in its turn subject to the usa- 
fruct of the mother surviving the original 
donee. 

The charges which form the oonsideratioa 
of the deed were : 

1st Payment of two sums forming £30(M 
$1,200 to Pierre Langlais. 

2nd. To the two heirs RobitaiUe, at their 
majority, £50 each=$400. 

3rd. To Sarah Croft an annuity of £34 a 
year for life. 

The land was hypothecated for the payment 
of these several sums. 

The charges on the property were so on- 
erous that Joseph Langlais sold it to Polydore 
Langlais, by a deed bearing date 15th March, 
1870, for the sum of £1,000, according to an 
authorization of the Prothonotary, fixing that 
as the lowest sum for which it could be valued, 
and charging the purchaser with the payment 
of all the debts affecting the property, and apj- 
cially the claims of Elzear Langlais, and aUo 
allowing him to retain £300 as security for the 
payment of the annuity to Sarah Croft The 
balance to be secured on real estate, subject 
to the substitution and the usufruct 

Zoe Ouellet became a party to this deed, 
agreed to it and renounced to her usufruct by 
the donation. By the same deed, Polydore 
Langlais, appellant, the purchaser of the pro- 
perty above described, sold to the vendors, 
Joseph Langlais and Zo^ Ouellet, an emplace- 
ment for £300, and gave a receipt £ar the 
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balance of £214 5 5^ of the sale of the hypo- 
thecated property, and he agreed to take the 
remaining £85 14 6 with 8 p.c. interest oat of 
the sum retained to guarantee the Sarah 
Croft annuity. 

Joseph Lfmglais died in May, 1879. Sarah 
Croit died in 1878. In 1882, Zo^ Ouellet re- 
nomioed to the community existing between 
her husband and herself, and she ceded to 
her daughter Clara Langlais, the plaintiff, all 
her rights of usufruct^ and specially £24 a 
year from the death of her husband as repre- 
senting the interest of the capital of the rent 
to Sarah Croft, and she declared that the ob- 
ject of the cession was to open the substitu- 
tion. 

In order to keep the matters in issue clear, 
and to avoid unnecessary complications, it is 
as well at once to observe that, it^signifies 
not what was the motive of making the ces- 
sion to the plaintiff. If her rights were co- 
extensive with those of her daughter, it could 
have no effect on this action, whether plain- 
tiff claimed as proprietor or as representative 
of the usufructuary. But it is equally evidextt 
that Zoe Ouellet could not, by a cession, give 
more rights than she had. Strictly speaking, 
the plaintiff is the cesnonnaire of her mother, 
and no more, and we have, therefore, to see 
whether the mother could, and if so, how she 
did, affect her rights by the deed of 1870. 

The pretention of the respondent is, that 
by joining in the deed of 1870, her mother 
only bound herself as commune en biens, and 
not otherwise) that the property in question 
did not fall into the community, that the 
order of the Prothonotary could authorize a 
sale of the property in order to liquidate the 
debts, but that he had no jurisdiction to spe- 
cify as a chaige that which evidently was 
not a charge on the property, and that con- 
sequently her mother's rights as usufructuary 
were intact 

It seems to me that in some respects this 
pretention is correct At all events it has not 
been contended by appellant that the pro- 
perty fell into the community. Again, it is 
unquestionable that the order of the Pro- 
thonotary ought not to have decreed that the 
private debts of Joseph Langlais should be 
paid out of the priee of sale* But it is chose 
i^gie, it binds the parties to the proceeding, but 



no one else. It does not appear that Zo6 Ouellet 
was a party to these proceedings, and therefore 
they don't bind her. We are thus forced back 
on the naked question, whether Zo6 Ouellet 
could do all or any of the things she purports 
to have done by the deed of 1870, or rather 
whether she is bound by them otherwise 
than as commune en biens. The judgment of 
the Court of Review disposes of this question 
without ambiguity. It says : — 

'* Consid^rant que Zo4 Ouellet, I'^pouse de 
Joseph Langlais, n'a stipule ft Tacte de vente 
consentie au d^fendeur le 156me jour de mars 
1870, par le dit Joseph Langlais qu^en m quair 
iU de commune en biens avec cdtd-d, qu'elle a 
depuis la mort de son man, renonc^ ft la com- 
munaut^ de biens entr'eux, et que le d^fen- 
deur ne pent pas lui opposer les imputations 
de paiement faites par le dit acte de vente 
sur le prix d'icelle," &c. 

There is nothing in the words of the deed 
which declares that Zo6 Ouellet contracted as 
commwM en biens, on the contrary, she takes 
all her qualities. This decision, therefore, is 
based on Art 1301 C. C, which is in these 
words: "A wife cannot bind herself either with 
or for her husband, otherwise than as being 
common as to property ; any such obligation 
contracted by her in any other quality is void 
and of no effect" Now, what is binding he> 
self with or for her husband? 

For the origin of this difficulty we must 
go back to the Registry ordinance, section 36. 
'' It shall not be lawful for any married 
woman to become security or responsible, or 
incur any liability whatever, in any other 
capacity, or otherwise, than as commune en 
biens with her husband, for the debts, con- 
tracts or obligations which may have been 
contracted or entered into by her husband 
before their marriage, or which may by her 
said husband be contracted or entered into at 
any time during the continuance of any such 
marriage; and all suretyships, contracts or 
obligations made or entered into by any. 
married woman, in violation of this enact- 
ment, shall be absolutely null and void, to all 
intents and purposes whatever." Later, we 
find the enactment thus expressed, C. & L. 
C, c 37, sec 55, " No married woman shall 
become security or incur any liability other- 
wise than as commune en biens with her hus- 
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band, for debts or obligations entered into by 
her husband before their marriage, or which 
may be entered into by her husband during 
their marriage ; and all suretyshipfl by any 
married woman, in violation of this enact- 
ment, shall be absolutely nulL" 

Section 36 of the ordinance was a profound 
innovation on the old law, which simply for- 
bade the conjoints par manage^ conttani icdui 
de f^awintager Fun ou Vautre par donation mire 
vifs, par iettameni ott ordonnance de demise 
vdonti ni autrement, directement m indirectement 
en qudque manih'e que ce soU, dnon par don mv^ 
fuel, ettdque deaww.— C. de P., Art 282. The 
Imperial ^ct 14 Geo. in., c. 83, and its 
complement the 41 Geo. in., c. 4, relaxed 
the rule <^ the custom in one respect, and 
now the orainance, in another respect, inten- 
sified it The statutes allowed the husband 
or wife to dispose of the whole of his or her 
property to the other by will, while by the 
ordinance, as has been seen, the wife could 
not consent to become security or responsible, 
or incur any liability whatever, in any other 
capacity or otherwise, than as commune en 
biens for the debts, contracts or obligations 
which may have been contracted or entered 
into by her husband before their marriage, 
or which may by her said husband be con- 
tracted or entered into at any time during 
the continuance of any such marriage, and 
contracts in violation of this enactment, are 
declared to be null and void. 

The extent of the innovation of the old law 
was at once questioned both in the courts and 
by legal critics. 

Mr. Lafontaine noted the innovation thus, 
in his sommaire 204 (p. 105) ^* Lafemme ne 
peat plus 86 rendre caution de son mari, si ce n^est 
en qualiti de commune en hiensy sous peine de 
nuUUi" It will be seen that the scope of the 
section 36, noticed so early as 1842, was that 
which has become settled by jurisprudence. 

In 1847 Mr. Lacoste read a paper, before an 
association of legal friends, on the 36th sec- 
tion of the ordinance of 1841. The learned 
commentator, when treating of what the wife 
could do with and for her husband, followed 
the doctrine of Ulpian on the Senatus-Con- 
sult Velleianus. That law regularly comes to 
the rehef, says Pothier, "of a married woman 



in an obHgations/* whether the contract be per- 
sonal or real Pandects by Breaid NeuTiDe, 
Vol 6, p. 230. Starting from this princifde, 
Mr. Lacoste says (x>. 131) :— '< L'oidonnanoe 
annoletoates lea obligations qn'nnefiamme 
pent Gontracter pour les engagements pris 
par son man tant personneUes que vgeUes." 
And on page 183, he puts the counter propo- 
sition, " L'ordonnanoe ne d^end & la femme 
que le cautionnement des dettes, des engage- 
ments, contractus par le mari de cette der- 
nidre ; elle loi d^end de s'obliger poor Ini, de 
se rendre responsable de see obligations autre- 
ment que comme commune en biens; pas 
d'autre chose." . . . En consequence elle 
pent payer pour son mari, car ce n'estpaa li 
s'obliger pour lui, puisqu'elle ne contracte 

aucune obligation en ce cas L'ordon- 

nance \ient au secours de la femme qui 
s'engage, ou engage ses biens, et non de ceUe 
qui ali^ne." 

There are texts in the Digest which appear 
at first sight to be somewhat at variance with 
the opinion just cited. It wiU, however, be 
•bserved, that the Digest, as also Pothier, in 
his notes, treats of the intercession of the wife. 
" Intercedere;' says ,M. Ortolan 2, 242, " &est 
ftoUiger voloniairement pour la deUe d^un autrtj 
soit de manitre d le libirer immSdiatementf wit 
en restant oblig6 avec lui et pour kdJ' Keeping 
this definition in view it becomes clear that 
the alienation must not partake of the char- 
acter of a pledge in any sense whatever. 
" Hence Julian rightly says, that a woman 
may always revendicate the real estate she 
gave as security for another, although the 
creditor may have sold it" K Neaville, 6, 
232. 

Cujas also says that the S. C only pro- 
hibits suretyship by a woman (4, c 239, CD.) 
S, C. Vellejanum est tanlum de intercesaionibus 
mvlierum improbandis. The case was this— 
the praetor authorized the tutor to sell the 
real estate of a minor. The mother prevailed 
on the tutor not to sell, promising him in- 
demnity, should he be troubled for mal- 
administration. The minor, come of age^ 
attacked the tutor, and he claimed the 
garantie of the mother. Papin. nonpuUit cum 
intercessisse. She entered into no obligation^ 
new or old, for another. She made this obli- 
gation for herselt 
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Tnming to the jaiisprudenoe, we find the 
caae of Eudcn die LaiourdUji}) whicli held that 
a wife dparie de biens could bind herself vnth 
her huBband, and that no law forbade it 
There was another reaaon that the evidence 
of the obligation did not show it was for a 
debt of the hnsband, and she was condemned, 
toUdairemerUf with her husband. In Mr. 
Lacoste's paper the error of this decision in 
restricting the ordinance to the wife commune 
is demonstrated. 

In the case of Bertrand <Ss Saindoux, and his 
wi&y which was on an obligation by defend- 
ants in favour of plaintifif; **pour prii d^argent 
de pareiUe aomme X lui fait/' it was held, that 
the wife could only bind herself with her hus- 
band as commune en biens, that the female de- 
fendant was siparie de biene, and therefore, 
she could not bind herself at aU by such a 
deed, and the action was dismissed quant d 
eOe. Mr. Lacoste contends that this decision, 
save a slight error in the redaction of the 
motives, supports the doctrine he invokes. 
Ste. Marie dc Ste, Marie is still more explicit 
In that case it was held that the wife, coinv- 
mune en biens, who joins in a deed of sale, 
with the usual garanties, only binds herself 
as commune en biens, and that she, being sub- 
sequently siparie by judgment according her 
reprises et droits matr%moniaux,was not person- 
ally liable as garant, and that she had a prior 
hypothec to that of the purchaser, Bro8seau.(^) 

In Jodoin <k Dufresne, it was held that a 
bond of suretyship entered into by a married 
woman jointly with her husband, for a third 
party, ia null and void under the provisions 
of the ordinance. (') The principle here is 
that she was acting with her husband. 

MerciUe & Foumier (*) came up only on a 
question of evidence, namely, whether a 
married woman could prove by verbal testi- 
,mony that the enunciation of her deed that 
she was the debtor was false, and that the 

(1) Rep. by If r. Laooste, S Bey. de Leg. 123. 

(2) 8 Bey. de Leg. 134, Bep. by Mr. Laooete. who shows 
that the intenreDtion of the wife at the sale, only bound 
her as eommmnet but having renounced the oommunity 
she was not liable to warrant the sale. He thought 
she had renounced her hypothec validly, and should 
not have been collocated for her repritet by preference. 

(3}3L.C.B.1S9. 
(D2L.C.J.205. 



real debtor was the husband ; but impliedly 
it maintains the doctrine that the married 
woman cannot undertake to pay her hus- 
band's debt. {^) 

In RusseU v. Foumier and Rivet,'MT, Justice 
Smith held : " Que la femme sous puissance de 
mari nipeul valaUement renoncer d son hypoth^- 
que sur les biens de son mari au profit des crian' 
ders de ce dernier, pour le paiement d*une rente 
viag^e que son contrai de mariage lui donne 
pour tout douaire, et que (feft en contraventiun 
d rOrd. comme itarU un cautionnememt in- 
direct. (•) 

In BoudHa & vir & McLean, C) the Court of 
Queen's Bench laid down the rule in very 
precise form. It was heldi that the 36th 
Section of the Ord. " tout en rendant nuls les en^ 
gagements de la femme, pour son mari, au point 
de la soustraire d toute action risuUant de tels 
engagements, ne PempSche pas nianmoins de r^ 
noncer d Vexerdoe de ses droits hypothkairesj 
pour reprises matrimoniales, sur les biens oKinis 
par son mari, etquela renonciation de la femme 
d Cexerdce de ids droits n*apas besoin d^Stre sti- 
pvUe, et qv!eUe peut itre inftrie du fait qvHeUe 
ratifie et garantit Valilnationfaitepar son mari J* 
This is precisely the doctrine advocated by 
Mr. Lacoste. Mr. Justice Smith seems to 
have fully acknowledged the authority of this 
case in Armstrong <fc Bolston. (®) 

It may perhaps be said that these decisions 
are all before the code, and that the terms of 
the code differ from those of the ordinance and 
of the C. 8. Lb C. On this point the report of 
Commissioners (p. ex. 2 vol.) denies any 
change but that of the addition of the word 
for, an extension (it is called) introduced by 
the jurisprudeuce and particularly by Jodoin 
dc Dufresne.(^) The amendment is not mom- 
entous, but it cuts off a possible chance to 
cavil. The surety is usually bound for and 
with the debtor ; but he may be bound for and 
not with. Since the code several casefr have 
arisen bringing up the question that had 
been decided under the ordinance. The first 
case was that of Lagorgenditre & Thibaudeau, 



(5) Confirmed in appeal, 4 L. C. J. 51. 

(6)8L.C.J.324. 

(7)6L.O.J.65. 

(8) 9 L. C. J. 16. 

(9)3JLC.R.189. 
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(*) After an elaborate argument the major- 
ity of the Court laid down the same rule as 
in Bovdria <k McLean, This case was decided 
in 1871. 

In 1879 Mr. Justice Jett^ held that the wife 
might '* legally renounce her priority oi 
kypothkque for her reprms matrimoniales in 
favour of a third party lending to her husband 
on the security of his real estate. (') 

And in 1880 the same learned judge held 
" Qu'une cession par la femme de aa prioriti 
d^kypoth^que sur lea biens de «m mart, enfaveur 
du criancier de ion mari, est Ugale, et ne congH- 
tue pas wne obligation de la femme en faveur de 
9on mari" — Homier <fc Renaud, (') 

This Court has also held the same thing, I 
think, on more than one occasion. 

We have therefore to examine what Zo6 
Ouellet did by the deed oi 1870 to which she 
became a party . Did she contract for herself 
or did she contract for him 7 After setting 
up all the arrangement between Joseph and 
Polydore Langlais we have this clause : 

" A cefaire est intervenue Dame Zoi OwUety 
Spouse dudit Jos, LangUnSj et de lui dumeni auUh 
risi d Feffet desprisentes ; laqudle aprh avoir eu 
communication et lecture par le notaire soussignS 
de laprisente ventc, a dit la bien comprendre et 
veut et entend qu'elle ait sonplein et entiereffet 
et qu*eUe soil suivie et exScutie suivant sa forme et 
teneur, et deplus eile arenonci et renonce enfaveur 
du dit acquireur ses JUritiers et ayans droits, ce 
accepts par le dit acquSreur, tant pour elU que 
pour ses enfants, d Umt douaire et d tous droits et 
prStentions qu^eUe peut avoir sur le dit immeuble 
en vertu de quelque titre que ce soil, et notamment 
d Vusufruit de la propriStS sus-vendue d eUe rS- 
servSe par le dit acte de donation." 

Now, where is the suretyship— the obliga- 
tion for her husband — in this deed? It is a 
renunciation to certain rights she possessed. 
Whatever her motive might be she was act- 
ing for herself exactly as the mother was act- 
ing for herself when she gave the tutor se- 
curity against trouble , if wrongly he neglected 
to sell the minors' heritage. 

It is said that all this transaction was not 
only null but a fraud on the rights of the nus- 

a)2aL.R.i63. 

(2) 23 L. C. J. Z76u 
(S) 24 L. a J. 253. 



propriitaires. The first part of th^s we have 
endeavored to explain, with the latter we 
have nothing to da Respondent's rights as 
a nvrpropriStaire are not now before us. 

We are therefore to reverse and dismiss 
the respondent's action with costs of both 
courts. 

Judgment revezaed. 

aRCurr court. 

MoMTRBAi^ March 11, 1886. 

Coram Tobbancb, J. 

Dbguikb et al- v. Bastosn, and Wilfbmd 
BAfirriBN, thnoin saisissant^ and Dbguirk 
et al., contesting seizure. 

Witness— Minor—Fees of Witness paid to 
Atlomey'-aaP. 281. 

A minor summoned as a tntness is entitled to 
take execution for his taxed fees. But where 
the amount of such fees has already been 
paid to the attorney of the party obtaining the 
judgment, as part of his taxed bill, a seisure 
by the witness for the same amount is UlegaL 

This was the merits of an opposition by the 
plaintiffs against an execution taken out by 
the witness Wilfred Bastien, to recover his 
tax as a witness in the cause under C CL F. 
281. 

The amount claimed was $3.10l The plain- 
tiffs whose goods were seized alleged the nol- 
lity of the seizure, inter alia, Ist because 
Wilfred Bastien was a minor ; 2nd. because 
M. Turgeon, the attorney for the party obtain- 
ing the judgment, had already received the 
tax from the opposants. 

The CouBT held that it being proved that 
the amount had already been included in 
Mr. Turgeon's bill of costs and paid to him as 
attorney of the party obtaining the judgment, 
the seizure was illegal : C. C. P. 281. It was 
proved that the witness was a minor of 20, 
but the Court held that this objection ooald 
not prevent him from levying what was 
allowed to him as his expenses in obeying the 
subpoena. 

Opposition maintained on the ground of 
payment to attorney previously made after 
being included in his taxed bilL 

Beaudin, for Opposants. 

Lafortune, for witness Wil&ed Bastien. 
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COURT OF QUEENS BENCH. 

[Crown Side.] 

MoNTRBAL, March 12, 1886. 

Befwe Ramsay, J. 

Rbqika v. Mary Mukphy. 

PerjxKry—LoM of original affidavit—Siuearing to 
fact not in issue* 

Rambay, J., in ckarging the Jury, said •.— 
Gentlemen of the Jury, — The case suhmitted 
to yon is one of some difficulty. It is also 
important The prisoner i s accused of having 
committed peijury hy swearing to a false 
affidavit making accusations of a very serious 
character, against a respectahle married man 
living in this city. This affidavit was made 
to procure an order from a judge to permit 
the prisoner to take out an action in forma 
paupm«, based on these accusations. There 
can be no doubt the prisoner gave all this in- 
formation to her lawyer; and it is not less 
clear that the story is false. The complain- 
ant has been examined as a witness ; and he 
denies the whole of the prisoner's statements. 
In addition to this he has been enabled, pro- 
videntially, to establish by independent tes- 
timony, that the chief part of the story is 
impossible. The complainant was, however, 
compelled to institute this proceeding to vin- 
dicate his character, because a newspaper 
had published the whole story on this ex 
parte statement for the edification of its 
readers, who, it appears, delight in this sort 
of garbage. A story of this description is 
sought alter with the greater avidity because 
it accords with the craze of the moment — the 
protection of women. A special protection to 
a particular class is anti-social, and a peril 
to all others. Society's right arm, the law, 
protects alike all classes, rich and poor, young 
and old, male and female. It makes no ex- 
ception. An unprincipled statute was passed 
last session in England, in a moment of ex- 
citement, setting natural law at defiance, and 
already it has borne some portion of the ill 
fruits that might have been anticipated. Re- 
cently a man named Hodner was tried at the 
Cork assizes, the complainant was under 16, 
yet it was clearly proved she was the trans- 



gressor. The man sent her away on several 
occasions from his house, and the last time 
she returned and said her mother had sent 
her to visit him. This waa all proved by her 
own testimony, and it was not contradicted. 
Nevertheless the man was severely punished 
because a statute declared that a girl under 
16 could not consent, which is physically and 
morally untrue. It is not improbable that an 
efiR)rt may be made at this session to intro- 
duce here legislation of this kind, the danger 
of which id well illustrated by the case before 
us. 

Bad as the prisoner's conduct has been, 
and little though she may deserve sympathy, 
there is a protection to which she is entitled, 
and that is to have a fair trial on the accu- 
sation now before the court She is not 
accused of slandering complainant, but of 
having perjured herself in an affidavit At 
first sight a great difficulty presented itself, 
the petition and affidavit were lost, and the 
commissioner could not identify the prisoner 
or remember the circumstances of the ad- 
ministration of the oath. However, a pressed 
copy of the petition and affidavit was pro- 
duced, and the boy Montgomery has supplied 
what was wanting in the oral evidence. This 
is, of course, less satisfactory than the evi- 
dence of the swearing might have been, but 
it is legal evidence, and will probably be con- 
sidered satisfactory by you. The real diffi- 
culty in the case is, that according to a very 
evil practice, which courts and judges have 
been condemning ineffectually for years, the 
narrative is contained in a petition drawn in 
technical language, which a young person in 
the condition of life of the prisoner, in all pro- 
bability, could not understand, if it had been 
read to her; and the evidence does not show 
that it was read to her. It is also to be re- 
marked that the object of the whole proceed- 
ing was not to state her ground of action 
against complainant under oath, which the 
prisoner was not bound to do, but to establish 
that she was too poor to pay the costs of 
court If this indictment had taken place 
under the law of perjury as it formerly stood, 
I should have been able to tell yon that all 
the allegations of the petition which did not 
bear 9n the question of the poverty of the 
prisoner, were matters on which peijury 
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could not be assigned, becaufle they were not 
in issue. The idea of the common law was 
this—that swearing to an immaterial fact 
was simply a false statement ; that the at- 
tention of the party swearing was not spe- 
cially directed to what was not in issue, and 
therefore that, probably, the moral guilt did 
not exist, and that at all events there was no 
damage done. These distinctions were made 
by the old sages of the law, who were not 
much less able to judge than we are; but 
some wise people of our day thought it would 
be a great reform to break down this institu- 
tion of the law, and to declare that a person 
might be convicted of perjury, although 
swearing to a fact not in issue. This change 
may have some convenience to recommend 
it, but we must be careful not to give it too 
much extension. The statute does not say 
that the materiality of the matter is not to 
be considered in deciding as to the intention 
to commit peijury. It is of the essence of 
perjury t^iat it must be wilful as well as cor- 
rupt, and, therefore, the circumstances must 
be such as to convince you that the accused 
not only swore to what was not true, but that 
she did it wilfully and corruptly. Now, what 
you have to ask yourselves is this : Is it 
not possible— nay, more probable— that this 
young woman did not know, in swearing to 
this very general affidavit, that she was also 
swearing to the whole facts of a petition 
which she could not have written or dictated ? 
As an illustration, there is an allegation that 
complainant promised to pay her the damages 
she asked. This is a usual allegation, con- 
stantly thrown into declarations by the law- 
yer to cover any undertaking \jhich may 
unexpectedly be proved. If she is liable on 
an indictment for peijury for every incorrect 
statement in the petition, she is liable for 
this piece of legal style. Now, gentlemen, 
this appears to be the real question of impor- 
tance you have to consider. It is not com- 
plainant's character you have to protect It 
requires no protection. The charges against 
him are gross and unfounded slanders. But 
even if it were otherwise, you could not allow 
any consideration of this kind to affect your 
verdict You are sworn to decide whether the 
prisoner perjured herself and not whether 
she has a right of action against the com- 
plainant 
The jury returned a verdict of " not guilty." 



INSOLVENT NOTICES, ETC 

iQuehee Qfficiai Oazeite, March 13.) 
Judicial AbandonmenU. 

Henry J. Brown, trader* Windsor MiUs, Mareh 11. 

Joseph Contare* Montmacny, Feb. 1. 

Parp^Cu Boileao, Aylmer, March 4. 

Maiy Harrey, boardins-hoose keeper, Montreal, 
Maroh 3. 

Solomon Fox, merchant tail'^r. Montreal, March 6. 

Victor OUiron, eating-hoase keeper, Montreal. Feb. 
20. 

Henry Serigny, trader, St Floro, Maroh 5. 

Salpioe T^lesphore St. Cyr. trader, Berthier-en- 
haut, Maroh S. 

Hermyle Parent, trader, Rividre Blanche, Hareh 8. 

Alexander Waters, Melbourne, March 2. 
Gwraton Appo%nt«i. 

Re J. A. Beaarais, Montreal.— Kent & Turcotte, 
Montreal, curator, March 11. 

Re Maurile Betner, Montreal.— Kent k Turcotte, 
Montreal, curator, Maroh 8. 

/^eOvilaChagnon, cabinet-malEer, St John's.— Jas. 
O'Cain, St John's, curator, Feb. 25. 

Re Pierre Cormier, St Ours.- Damase Caron, St. 
Ours, curator, March 2. 

i?« J. B. Dumesnil, Jr., Montreal.— C. Desmarteaa, 
curator, Feb. 4. 

Re John Erger and Henry O'SuUiyan. watohmakers 
and jewellers, Montreal.— W. A. CaldweU, Montreal, 
curator, March 9. 

Re Victor Qirouard, MontreaL— Kent A Tnrootte, 
Montreal, curator, Maroh 11. 

Re J. H- Leblano, Montreal.— Kent St Tnroottc, 
Montreal, curator, March 4. 

Re Joseph Limoses, Montreal.— Kent Sc Turcotte, 
Montreal, curator, March 8. 

Re Victor Olllvon, Montreal.— A. C. Wurtele, Mon- 
treal, ourator, March 1. 

Re Louis Qonsague Renouf, wheelwright. Tmois 
Pistoles.— J. M. Michaud, Trois Pistoles, oorator, 
Maroh 1 . 

Re Froby Valentine, (C- Valentine & Son), Three 
Rivers.— Geo. Daveluy, Montreal, ourator, Maroh 10. 

Re A. S. Vinet, Bedford.— Kent & Turootte, Mod- 
treal, curator, March 3. 

Dividend Sheets. 

Re P- A. Armstrong, district of Ottawa.— Diridend 
sheet open to objection till April 1, at offioe of Kent 3c 
Turcotte, Montreal. 

Re J. A. Bouthillier, Montreal.— Final dir. sheet 
open to objection till April 15, at office of Chas. Dea- 
marteau, Montreal. 

Re Exchange Bank of Canada.— 2nd div. of 30 oentu, 
payable March 22, at offioe of liquidators, Montreal. 

Re Alphonse Laurier.— Final div. payable April ft, 
at office of K<^nt & Turcotte, Montreal. 

Re Jos. Perrier, Montreal.— Final div. payable April 
1, at office of Kent & Turcotte, Monti^al. 

Separation at to Property. 

Dame Marguerite H. Toussaint vs. Louis Wingen- 
der, marble-cutter, St. Hyacinthe, Maroh b. 

Dame Marie J. A. Prendergast va Eusdbe O. 
Lemieux, St. Francois, March 4. 

Parliament, 
Oonvokod for dispatch of busmeas on April $, 
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LEGISLATION. 

The session of Parliament is an annual 
period of terror. While it lasts there is no 
security for a day that some abnormal mea- 
sure will not be introduced and become law 
before anyone well knows what it means, or 
ventures to face the whirlwind of popularity 
by which it is swept along. One of the most 
popular subjects of experiment for legislative 
theorists, during the last few years, has been 
criminal law. The present session has lasted 
about a month, and already seven bills have 
been introduced to affect the criminal law, 
either by creating new offences or by render- 
ing its application more arbitrary and unoeiv 
tain. It is hardly an exaggeration to say 
that, with the exception of one small and un- 
important measure, there is not a disposition 
in all these acts which is not either useless 
or mischievous. 

Mr. Robertson (Hamilton) has a bill "for 
the further amendment of the law of evidence 
in certain cases." Its dispositions are intro- 
duced by a preamble setting forth the great 
principle, that ^ the discovery of truth in 
courts of justice has been signally promoted 
by the removal of restrictions on the admis- 
sibility of witnesses." The truth of this doc- 
trine is not obvious, and a hostile critic would 
probably be justified in maintaining that it 
is not probable. The first section of the 
bin for which its author has thus bespoken a 
favorable reception, is in these words : — ^'^ If 
any person called to give evidence in any 
criminal proceeding, or in any civil proceed- 
ing in respect of which the Parliament of 
Canada has jurisdiction in this behalf, objects 
to take an oath or is objected to as incompe- 
tent to take an oath, such person shall, if the 
presiding judge is satisfied that the taking of 
an oath would have no binding effect on his 
conscience, make the following solemn pro- 
mise and declaration." 

The law, as it stands, permits persons to 
affirm, who, from conscientious scruples re- 



fuse to take an oath. (32 & 33 Vic., c 29, s. 
61) Under cover of the repetition of what is 
aheady law, it is now sought to introduce a 
novelty as though it were the continuation of 
a principle already admitted. This is scarce- 
ly candid. What Mr. Robertson desires Par- 
liament to declare is that those who have no 
conscientious belief in the binding character 
of an oath, will be considered to be bound in 
conscience by *' a solemn promise and declara- 
tion." 

An "Act to further amend the law of evi- 
dence in criminal cases," is introduced by 
Mr. Cameron (West Huron). This is an old 
friend in something of a new dress. It is as 
curious from its literary as from its legisla- 
tive peculiarities. To avoid uninteresting 
verbal criticism, we shall venture to give in 
a slightly amended form what the learned 
member probably means to say :— " Any per- 
son charged with having committed an 
offence shall be a competent witness in his 
own behalf at his trial for such offence, or on 
the preliminary investigation thereof before 
a justice or justices of the peace or other ma- 
gistrate or magistrates, whether such person 
is charged, arraigned or tried alone or jointly 
with another or other persons ; and the wife 
or husband, as the case may be, of the person 
so charged, shall, in like manner, be a com- 
petent witness on such preliminary investi- 
gation or trial." 

Section 3 is an idle clause. Section 4 is as 
follows : — " Provided also, that no person so 
charged, being a witness on any hearing of 
such charge, shall have the right to refuse to 
answer any question, on the ground that it 
would tend to criminate him or her, as to the 
offence charsed, unless ike court before whom 
such hearing shall take place, shall think fit " {to 
order othenoise.) 

One cannot help asking why should it be 
necessary to surround the testimony of the 
accused with so many reserves? Have the 
advocates of this innovation no faith in their 
own theories? The arguments against the 
principle of allowing an accused to testify in 
his own favour are too self-evident to require 
their annual repetition, we therefore refer to 
8 Leg. News, p. 129. 

Mr. Robertson (Hastings) has brought in a 
modification of a bill introduced by him last 
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seasion. In the former bill he sought to in- 
tensify the punishment for burglary by com- 
pelling the court to inflict imprisonment for 
life in all cases where there was a conviction. 
The common sense of the House declared it- 
self just a year ago against this exceptional 
mode of dealing with an offence, susceptible 
of very various degrees of criminality. Not 
satisfied with this decision, he returns to the 
chaige with a bill open to the same objections 
as the one of last year. The only difference 
^ is that the punishment of imprisonment for 
life is only to be inflicted necessarily, when 
the burglar is found armed or in possession 
of burglars' tools. As the breaking may be 
effected by almost any instrument, and as in 
most cases it must be brought about by some 
instrument, almost every burglar would be 
necessarily imprisoned for life. 

Encouraged by the successful agitation of 
Mr. Stead, but, we trust) not approving his 
tactics, Mr. Charlton is once more on the war 
path for the protection of women and girls. 
He borrows to some extent from the Imperial 
Act of last session (48 & 49 Vic, c. 69) ; but 
he does not go so far as to seek to have illicit 
connection with a girl under 16 declared to 
be a misdemeanour in all cases. Mr. Charl- 
ton insists that the girl must have been 
seduced, and that she must have been "of 
previously chaste character." This would 
certainly be some protection to the male sex; 
but he assumes as true that which is notori- 
ously false. He takes it for granted that a 
female under sixteen cannot consent to sexu- 
al intercourse ; or what is worse, he has got 
himself to believe that parliament has a right 
to contradict the laws of nature. It is a fa- 
vorite dogma of parliamentarians that parlia- 
ment may do anything. Ethically speaking, 
it may do wrong within the measure of its 
force, just as the Prince of Monaco may live 
on the profits of a gambling hell, or a brawny 
ruffian may rob a quiet citizen of his purse. 

In the most moral countries in the world 
it is not unusual for women to be married 
under sixteen, and it must be perfectly plain 
that if they cannot consent to illicit sexual 
intercourse, they cannot consent to marriage. 

If we might venture to suggest that any 
proposition emanating from Mr. Charlton 
could be immoral, we should say that the 2nd 



sub-section of section 2 deserves to be so 
called. It amounts to a temptation to wo- 
men under twenty-one to sell their virtue 
for a promise of marriage ; or it enables themt 
having bartered their virtue, to use a false 
charge to force the male transgressor, or some 
one else, to a marriage. From the woidizi^ 
of the sub-section it would appear that a 
married man might be held liable for a 
breach of promise, even if the woman was 
aware of his marriage. Does Mr. Charlton 
mean this ? 

If all this sensational enthusiasm for the 
protection of women and children is due to 
an outburst of chivalry, it occurs simultane- 
ously with the expression of sentiments of 
the most opposite character. A few months 
before Mr. Stead alarmed the world with a 
narrative of atrocities, about as real as th^ 
tales of Jules Verne, the men who murdered 
the boy on board the " Mignonette," that they 
might feed on his body, came to England. 
After their arrest they were applauded by 
the crowd at Falmouth ; and the Court of 
Queen's Bench almost apologized for calling 
their crime murder. 

When Canon Kingsley lectured here some 
years ago, he repeated an old Norse tale as 
indicative of the courage of the old sea rov- 
ers. A ship sprang a leak and was settling 
down far out at sea. All the crew took re- 
fuge in the boat save one boy, for whom there 
was no room. As the boat pushed off from 
the sinking vessel, the boy came to the side 
and reproached the captain with leaving him 
to perish though he had vowed to his father 
he would bring him safe home again. The 
captain jumped into the sea and was drowned, 
the boy was saved. The Canon added, " We 
believe these men were our ancestors, I hope 
they were mine." Who would claim descent 
from the murderers of the " Mignonette " ? 

As some compensation for aU these sensa* 
tional and experimental suggestions, Mr. 
Robertson (Hamilton) -offers us one little bill, 
which, if enforced, would be a security to 
travellers. It is a bill to make it a misde- 
meanour to cut holes in the ice in frequented 
places, and to leave them unguarded. There 
is old legislation about this matter in the 
Province of Quebec, but like many other i 
ful laws it has fiEkllen into disuse. 
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From the Sen&te we have also two criminal 
bills. The first is :— " An Act to make further 
provision respecting summary proceedings 
before justices and other magistrates." The 
most important section is described in the 
margin aa to have for its object to maintain 
infcrmal convictions. On reading the section 
(Na 2) it will be seen that the marginal note 
gives no idea of the proposed enactment 
What it seeks to provide is, that if pro- 
ceedings are instituted to set aside a convic- 
tion for any irregularity, informality or in- 
fuffieienqf therein, the conviction may be 
maintained, " provided the court or judge 
before which or whom the question is raised 
18, upon perusal of the depositions, satisfied 
that an ofiTenoe of the nature described in the 
conviction, order or warrant, has been com- 
mitted over which such justice has jurisdic- 
tion, and that the punishment imp^sed is not 
in excess of that which might have been law- 
folly imposed for the said offence." 

Section 3 then proceeds to emphasize cer- 
tain matters which "shall be held to be 
within the provisions of the next preening 
section." It is to be presumed the learned 
Senator means to intimate by this strange 
phraseology that the three things enumerated 
(a), (6) and (c) are to be considered as irregu- 
larities, informalities or insufficiencies, al- 
though they are not any or all of these things. 
If this be the meaning, it follows that (a) un- 
grammatical language to the extent of using 
the past tense in the adjudication, instead of 
the present, is by statute an " irregularity," or 
&c. But what is the use of this ? Nothing 
seeQ}s so little likely as for a magistrate to 
&ay he adjudges the defendant '' to have for- 
feited and to have paid." If it be necessary 
to say that the present should be substituted 
for the pasty why is the compliment not to be 
reciprocated by substituting the past for the 
present? Indeed to carry out the learned 
legislator's idea, it would be necessary to add 
a concordance of the tenses which are to be 
hdd to be equivalent (6) Gives power to 
the magistrate to inflict a lesser penalty for 
the offence than that prescribed by law. It 
would be a less objectionable form to say, 
that the limit to a penalty is only to be the 
greatest penalty mentioned in the disposi- 
tion, and that anything less may be inflicted 



at the discretion of the magistrate. So drawn 
it is probable the section would not pass. It 
can only pass by the most astonishing inad- 
vertence, (c) Is intended to do away with the 
negative averment The result of this is that a 
man may be tried and convicted for some- 
thing which is in itself perfectly innocent 

Mr. Senator Gowan has no respect for the 
late Mr. lindley Murray, of happy memory, 
and so the 4th section proceeds to enact that 
offences may be laid conjunctively or disjuno* 
tively . Contemning the grammar book of his 
early days, the Senator still nourishes a grate- 
fid recollection of the illustration which 
throws so cheerful a ray on the too terse rule 
of Syntax, and he adds :— ''For example, in 
charging an offence under the twenty-sixth 
section of the Act passed in the session held 
in the thirty-second and thirty-third year of 
Her Majesty's reign, intituled: *An Act rc- 
specHng Malicious Injwriea to Property,' it may 
be alleged that ' the defendant unlawfully 
and maliciously did cut, break, root up and 
otherwise destroy or damage a tree, sapling 
or shrub ; ' and it shall not be necessary to 
define more particularly the nature of the act 
done, or to state whether such act was done 
in respect of a tree, or a sapling, or a shrub." 

The disposition which this example is in- 
tended to illustrate, means that you can con- 
vict a man of one or other of two offences. 
Having already decreed that the miserable 
accused can be punished on an insufiScient 
conviction, it seems to be immaterial whether 
or not the magistrate knows, or knowing de- 
clares, for what he has convicted him. 

These sections deserve to be gathered to- 
gether under a rubric something of this kind : 
" An Act further to facilitate the nomination 
of incompetent persons as magistrates, and 
to extend their power to do mischiet" 

The 5th section is so flagrant a violation of 
provincial legislative powers as to render it 
harmless. It may therefore be abandoned 
to take its chance amongst the parliamentary 
accidents which so curiously baffle the le* 
former's zeaL 

The last eight section^ (fatal omen, the bill 
has thirteen sections) belong to the mild 
kind of innovation which might safely be left 
to the discretion of the deputy minister of 
justice. 
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The wickedneas of pawn-broken Jias also 
attracted Mr. Gowan's attention, and he seeks 
to subject their delinquencies to the ken of 
the crimioal law, by a section worded with 
the usual parliamentary elegance and preci- 
sion, as follows:— ** Every pawnbroker who 
charges, in respect to any goods pawned, any 
higher rate than is authorized by law, shall, 
on summary conviction, be liable to a penalty 
not exceeding fifty dollars, and in default of 
payment to imprisonment for a period not 
exceeding thirty days." 

It is to be presumed he intends to say that 
** whoever being a licensed (?) pawnbroker 
charges, Ac, on summary conviction thereof " 
(not of something else it is to be hoped), &c 

Those best acquainted with the wants of 
the poor tell us that the pawnbroker's unin- 
teresting calling often gives relief in moments 
of dire necessity when no other help is at 
hand. Surely the author of this biU does not 
intend by a side-wind to destroy the pawn- 
broker, in order to develop the business of 
the junk-store. Yet this would be the inevi- 
table result of the enactment proposed. The 
pawnbroker would have no protection against 
the lowest grade of the most rancorous class 
of people in the world — the improvident 
debtor. In almost every case the pawn- 
broker would have to purchase peace, vby at 
least the sacrifice of his advance. 

Let us ask what is the necessity of this new 
pit^fall for one*s neighbour ? Are there many 
cases where the pawnbroker exacts more 
than is authorized by law ? This is the larg- 
est centre of population in Canada, and there 
are no known cases here of a kind to justify 
the creation of this new criminal offence. On 
the contrary our experience goes to show 
that the pawnbroker, whether impelled by 
virtue or by self-interest, frequently aids in 
the detection of crime. 

We are fully alive to the various weak- 
nesses of our position. Our legislative adver- 
saries push their novelties with the advan- 
tage of being in the inner ring. They have 
also mani^ed, we readily believe conscienti- 
ously, to have Ihe appearance of fighting for 
the weak against the strong— for the woman, 
and the child and the poor. This {XDsition is 
very attractive. It is not new. The old law 
was very careful of the helpless owing to 



ignorance, youth or sex ; bat it knew 
how to limit sensibility. As an example :— 
**3£ulienhu8 tunc succurrendum e$l euan <2e- 
fraudarUur non ut faciUw cahaninientwr/* D. 
16, 1, 26. Justice rests on a higher law than 
any that can be derived from compassionate 
emotions. One nearer the fountain-head of 
truth than the Roman jurist has said :— '^ Ye 
shall do no unrighteousness in judgment; 
thou shalt not respect the person of the poor, 
nor honour the person of the mighty." The 
admonition is to the judge, but it is scarcely 
less applicable to the legislator. R 
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L'AssoupnoN, 20 mars, 1886. 
Cwam CmoN, J. 
Bernabd v. Chabretibr. 

D&uaire coutumier afUtriewr au Code Civil — 
Effet du dffaut de son enregistremerU, et qui 
pent s'en prkvaMr f'-A^^ Vict. (Q.), cA. 
16, 47 V%cL (Q.),cA. 15— C. CairtB. 1434, 
2l\Q—B^et de VacU de portage det imr 
v^eubles d*une succession, C (7. arts. 746, 747 
— Achetew ayant sujet de craindre ^Hre 
ivincSf C C. art 1535, oppasant oette crainU 
au cessionnaire duprix de rente — Moniant 
du oautionnemenL 

JuGE : — 1. Que le dauaire coutumier porte tur U 
terrain aUribui au marif par un acte de par- 
tage postirieur d son mariage, comme sa 
part dans les immeuhles de la succession de 
son p^re dicidi ab intestal avant ce mo" 
riage. 

2. Qu*il n'y a que les acquheurs €t erianciem 

hypothicaires postirieurs d la passaOam du 
statut 44-45 Vict, (Q.), ch. 16, qui pemmt 
seprhaloirdu dSfaut d^enregistremcnt dcM 
douairescouhjtmiers antSrieursau Code Oiril; 

3. Que le cessionnaire, — en vertu d^un transpori 

postirieur au statut 44-45 Fie (Q-), ck. 16, 
— d*un prix de vente anthieur ct oe staiuty 
n^est pas un criancier postirieur dans le 
sens des statuts 44-45 Vic cA. 16, «< 47 Fie 
ch. 16; 

4. Que Vacheteur peut opposer la crainte dPivic- 

tion aucessionnaire duprix, comme il aurtsit 
pu le /aire d son vendeur luir^mime ; 

5. Que racheteur, bien qu'il ait revenduk terrain, 

peut encore opposer la crainte cPhnctum d 
celui qui lui ridame le prix de vente ; 
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6. Que le manUmi du cautUmnement d fotemir 

est d la dUcrition dujuge; et, dans le cos 
aetuel, Vaeheteur a droit duncautwnnement 
jwqu'd amewrrenee du prix ridami ; 

7. Que la Oour, avani de dkboyter Vaction d 

raimjn de la cause d^hiction, donnera tm 
dtiai TpQW permetire d la demanderesse de 
faumir caution. 

Cdcon, J. Le 5 Janvier 1874, par acte de 
vente devant Mtre Lemire, notaire, Hubert 
Bernard a vendu au d^fendeur un terrain 
qall tenait, comme b^ritier de son p^re feu 
J. Bte- Bernard, de la succession de ce der- 
nier, lequel terrain avait 6t^ attribu^ au dit 
Hubert Bernard, pour sa part dans les im- 
meubles de la dite succession, par acte de 
partage, entre les h^ritiers et autres copro- 
pri^taires indivis, en date du 8 aotlt 1862, 
devant Mtre Poirier, notaire, et un sixidme 
dans un autre terrain ^chu ^ Philom^ne Bei^ 
nazd dans la dite succession comme h^riti^ 
anssi du dit feu J. Bte. Bernard, son p^re, et 
i elle attribu6 par le dit acte de partage^ 
lequel sixi^me est venu au dit Hubert Ber- 
nard comme b^ritier de sa soeur qui est d& 
o6dfyi depuis Tacte de partage, le tout pour le 
prix en bloc de $166.67 payable avec int^t 
Get acte de vente a 6t^ enregistrg le 17 mars 
1880 et Tenregistrement en a 6t^ utilement 
i«nouvel^le20juin 1884. Le 17 mai 1884, 
Hubert Bernard a transports ft sa fille, la de- 
manderesse, le prix de vente ci-dessus. L'acte 
de transport, enregistrS le 19 mai 1884, a 6tS 
signifiS an d6&ndeur suivant la loi. La de- 
manderesse poursuit maintenant le dSfendeur 
en recouvrement de ce prix de vente. 

Le d^endeur plaide que les terrains qu'il a 
acquis du c6dant de la demanderesse sont 
sujets ft un douaire coutumier non encore 
ouvert Ce douaire appert comme suit: Le 
dit Hubert Bernard a le 7 juillet 1856 con- 
tracts manage avec Bridget Hyland. Alors, 
11 Stait propriStaire du terrain dont il a 
hSritS de son pSre dScSdS ab intestat le 11 juin 
1852 et qu'il a vendu au dSfendeur avec le 
sixidme du terrain lui venant de sa soeur. 
De oe manage sont nSs quatre enfietnts qui 
sont encore vivant Leur mdre est dScSdSe 
le 14 aodt 1862. Ces enfants ont done droit, 
s'ils survivent ft leur pdre, de prendre, pour 
leur douaire coutumier, chacun, un buitiSme 
du terrain dont leur p^re a bSritS de leur 



grand p^re feu J. Bte. Bernard. Le dSfen- 
deur, consignant les intSrSts Scbus et se de- 
clarant prSt ft payer le prix rSclamS sur 
cautionnementy conclut au renvoi de Faction 
avec dSpens. 

La demanderesse prStend que le dit Hubert 
Bernard, son cSdant, n'est rSellement devenu 
propriStaire du terrain que par Tacte de par- 
tage du 8 aoi!lt 1862, qui est subsequent ft son 
mariage, et, en consequence, ditrelle, 11 n'est 
pas sujet au douaire coutumier. Ce raisonne- 
ment est faux. Le mariage d'Hubert Ber- 
nard a eu lieu le 7 juillet 1856 ; son p^re feu 
J. Bte. Bernard est dScSde le 11 juin 1852, 
laissant ce terrain dans sa succession. Par 
le fait du dSc^ de son p^re, Hubert Bernard 
s'est trouve son bSritier pour un septidme, et 
il a de suite StS saisi d'un septi^e des im- 
meubles de la succession. L'acte de partage 
n'est que dSclaratif de propriety. Hubert 
Bernard est censS avoir etS d^ le dSc^ de 
son p^re propriStaire du terrain que lui 
assigne Facte de partage (C. C. arts. 746, 747), 
et n'avoir jamais StS propriStaire des autres 
terrains. Le douaire coutumier existe done, 
puisque Hubert Bernard est censS avoir etS 
proprietaire de ce terrain lors de son mariage, 
comme d^ la date du dSc^ de son p^re. 
D'aiUeurs, oe terrain est Scbu ft Hubert Ber- 
nard de son pSre ; et qu'il lui soit Scbu avant 
ou apr^s son mariage. Fart 1,434 du C. C, qui 
reprSsente le droit ancien sur ce sujet con- 
tenuen Fart 248 de la Coutume de Paris, 
veut qu'il soit assujetti au douaire, vu que ce 
terrain serait Schu ft Hubert Bernard de son 
p^re avant la dissolution du mariage qui n'a 
eu lieu que par le dSc^s de Bridget Hyland 
arrivSe le 14 aoilt 1862, Facte de partage etant 
du 8 aoM 1862. 

La demanderesse prStend encore que ce 
douaire coutumier n'ayant pas ete enregistrS 
et le deiai pour Fenregistrer etant expire, il 
esteteint, et que le defendeur ne peut etre 
trouble ft son sujet Ce douaire est anterieur 
au Code CiviL L'enregistrement n'en est 
requis que par le statut 44-45 Vic. (Q.), cb. 16 
(sanctionne le 30 juin 1881), qui dit : 

Sec 1. "L'art. 2,116 du Code Civil s'appli- 
** quera d ravenir aux douaires coutumiers 
" crees avant le leraoM 1866, date dela mise 
" en force du Code CiviL" 

Sec 2. " Un deiai de deux ans, ft compter 
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*' de la mise en force de la pr^nte loi, est 
** oependant accord^ nxns. int^ss^ ft la con- 
" servation de ces douaires, pour effectuer, 
" 8*il ne I'a pas ^t6 auparavant, Fenregistre- 
" ment mentionn^ au dit art 2,116, passS 
" lequwl dUait tels douaires deviendront nuls 
" et de nul effet et perdront toute vigueur, d 
" rSgarddes tiers acqvh'curs et crianciers postA- 

" BIKURS A LA PA88ATI0N DB LA PRfeSBNTE LOI 

" qui auront enregistri le tttre oonbtitutif de 
** leura droits sur les immenbles originaire- 
** ment affect^s ou devenus plus tard affects 
" aux douaires." 

Lestatut 46 Vic. (Q.),cb. 25, sec. 1, a pro- 
long6 le d61ai jusqu'au 1 mai 1884. Puis le 
statut 47 Vict. (Q.), ch. 16, intitule : "Acte 
" pour amender Tacte 44-45 Vict ch. 16, pour 
" proUmger le dilai de Venregistrement des 
''douaires coutumiers.. .," d^cr^te, sec. 1, 
que ce d^lai est prolong^ jusqu'au ler Jan- 
vier 1885. Sec. 2. '' Passi ce dilai, tels 
'' douaires. . . non enregistr^ seront nuls et 
" ^teints ft toutes fins quelconques, d Vigard 
" des ac(juirevT8 et cr landers hypothicaires." 

Le d^fendeur n'^tant pas un tiers acquSreur 
posttrieur ft la passation du statut 44-45 Vict 
ch. 16, ne pourrait, aux termes de sa sect 2, 
se pr^valoir du d^fautd'enregistrement de ce 
douaire pour garder le terrain qui y est assu- 
j6ti ; et, en cons^uence, ft son ^ard, le 
douaire coutumier n'est pas nul et n'a pas 
perdu sa vigueur. II a done juste sujet 
de craindre d'toe 6vinc6 par les douairiers. 
Mais la demanderesse dit que la sec. 2 du 
statut 47 Vict, ch. 15, rend le douaire 6teint 
ft toutes fins quelconques ft regard de tons les 
acqu^reurs, sans distinguer sUls sont ant^ 
rieurs ou post^rieurs. II est vrai que ce der- 
nier statut ne distingue pas ; il dit simple- 
ment: "d Vigard des acquireuts et crianciers 
hypothicaires." Toutefois, il faut se rappeler 
qu*il n'a 6t6 pa8s6 que pour proloriger le dilai 
pour efiectuer Venregistrement C'est 1ft son 
seul but n n'a aucunement rappel6 ou 
change les autres dispositions de la sect 2 
de 44-45 Vict ch. 16. II faut done lire les 
deux statuts ensemble, et en conclure que la 
sec. 2 du ch. 15 de 47 Vict, en disant que, 
pass^ le nouveau d^lai accord^, les douaires 
non enr^str63 seront ^teints d Vigard des 
acquireurs et crianciers hypotJUcaires, a voulu 
et veut dire les ucf/uircurs ei crianciers men- 



tionnis en la sec 2 du eh. 16(2e 44-45 VicL, c'est- 
ft-dire les aoquSrewrs et crianciers posUrieurs d 
la passation de ce dernier statuL lyaiUems, 
ces statuts n'ont pas 6t^ pass^ pour prot^ger 
ceux qui, jusque 1ft, avaient acquis des im- 
ireubles assuj^tis ft des donaiies contomien ; 
mais seulement pour prot^ger les acqu^urs 
futurs et faciliter la transmission de la pro- 
pri^t6 d Varenir, Quant aux premiers, leor 
position ^tait faite, leurs droits ^talent ^tablis 
et r^l^s ; la nouvelle loi n'avait en vue que 
les seconds. Ces statuts doivent ^tre inter- 
pret^ largement en faveur des douairiezs, 
car oe sont eux qu'ils d^pouillent 

C'est en vain que la demanderesse dit que 
le transport qui I'a fait cr§anci^ du prix de 
vente 6tant post^rieur au statute elle est tme 
cr^anci^re post^rieure. Cest illogique. Cest 
la m^me cr^ance cr6^ avant lestatut qui loi 
a ete c^\6e, II n'y a aucune novation. Kile 
n'est qu'aux droits de son c6dant; elle n'a 
pas plus de faveur que lui. Le statut en par- 
lant de crianciers postirieurs n'a en vue que 
les cr^nciers de criances qui prendront exis- 
tence postirieurement 

Le fait que le d^endeur aurait ^haiig6 k 
terrain assuj^ti au douaire avec F. X. Galar- 
neau, ne change rien, car Galameau est aossi 
un acqutreur antirieur au statut, car r^change 
a eu lieu ant^rieurement, et il e8t,ainsiyexpoe6 
ft ^tre 6vinc6 par les douairiers ; le d^fendeor 
etant le garant de Galameau, T^viction r&- 
tombera sur lui en definitive. Le d^fendeor 
a done droit de difi^rer le paiement de son 
prix jusqu'ft ce qu'on luifoumisse caution oa 
que le douaire disparaisse. 

La demanderesse fait erreur en disant que, 
comme cessionnaire du prix, le d^fendear ne 
pent lui opposer cette cause d'^viction. Le 
defendeur n'est pas et n'a pu etre mis, par le 
fait de ce transport auquel il n'a pas 6t6 
partie et qu'il n'a pa^i m^me accepts, dans 
une pire position, pour le paiement de son 
prix de vente, qu'il ne I'^tait auparavant II 
pent opposer ft la demanderesse oe qu'il auiait 
pu opposer au c^dant 

Mais le douaire n'existe que pour lamoiti^ 
du terrain que le c^dant de la demanderesse 
avait lors de son mariage. Le sixidme da 
terrain qu'il a eu comme h^ritier de sa so&nr 
lui est echu plus tard. Le prix de vente est 
en bloc. La partie du terrain composant le 
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dooaire n'est pas divis^ de Tautre partie, 
excepts quant aa terrain de Philomdne Ber- 
nard. En consid^ant ce sixidme, proportion 
gard6e quant k son ^tendue, de mSme valeur 
qne le reste du terrain que Hubert Bernard a 
vendu au d^fendeur, et il n'y aaucune raison 
de CFoire le contraire, alors, de sur le prix en 
bloc de $166.67, le prix du terrain ne portant 
pas le douaire serait de $95.24, et le prix re- 
pr^sentant le terrain portant le douaire serait 
de $71.43. 

n est certain qu'un acqu6reur ne pent, 
pour cause de crainte d'^viction, exiger cau- 
tion que pour un montant qui n'excMe pas 
le prix (non pas d^jd pay^) mais seulement 
le prix non pay^ qu'on lui r^lame. Ainsi le 
prix r^dam^ en eette cause est de $166.67 ; le 
cautionnement ne pourrait 4tre pour une 
somme plus ^lev^ Mais comme le d^fen- 
deur n'a raison de craindre d'etre ^vinc6 que 
pour une partie du terrain qu*il a acquis du 
c6dant de la demanderesse, a-t-il droit de 
diff^rer le paiement de tout le prix r6clam4 ? 
Ou ne doit-il exiger, avant de payer, un cau- 
tionnement que pour la partie du prix reprd- 
sentant la partie du terrain dont il pourra 
6tre 6vino6 ? L'art 1535 du C. C. ne distingue 
pas. n semblerait autoriser, mdme au cas 
seulement de crainte d'une Eviction partielle, 
A difiQ^Y le paiement de tout le prix. Toute- 
fois, oet article^ dans son application, admet 
des temperaments. 

Natorellement, si T^viction ne pent 6tre 
que partielle et qu'elle ne puisse affecter la 
vente an point d'en autoriser la rescision, 
alors Tacheteur ne pourrait difierer le paie- 
ment que d'une partie du prix sufiisante 
pour repr^senter la portion du terrain dont 
il sera ^inc^ far Tart 1518 du C, C, ce 
n'est pas seulement le prix, en cas d'^viction 
partielle, que le vendeur devra restituer 4 
racheteur, mais la valeur de la partie du ter- 
rain dont PacheteuT est ^vinc^, s^l y a eu 
accrolBsement de valeur, et en outre il devra 
payer les autres dommages. Dans le cas, en 
cette cause, la partie du terrain portant le 
douaire est trte considerable eu ^ard au ter- 
rain vendu, en etant de pr^s de la moitie. II 
pent se faire que le d^fendeur, s'il en est 
^vince^ puisse avoir raison de diie qu'il n'au- 
raitpas achete sans cette partie, et, ainsi, 
obtenir aux termes de Tart 1517 C. C. la res- 



cision de la vente ; il aurait done droit alors 
de se faire rembourser tout le prix reclame 
en cette cause. II y a plus. Le d^fendeur a 
ameiiore les terrains. Si T^viction partielle 
aval t lieu,et que le d^fendeur ne demanddt pas 
la rescision du contrat de vente, il y a raison 
de croire que la partie du terrain enlev^e par 
les douairiers pourrait representor une valeur 
, aussi considerable que les $166.67 reclames 
en cette cause. 

II est bien vrai que le defendeur, r^le ge- 
nerale, n'a pas droit & caution pour les dom- 
mages qui jHiurraient lui etre occasionnes par 
reviction. Mais le montant du cautionne- 
ment est, jusqu*A un certain point, mati^re 
discretionnaire pour la Cour, et, i>ar conse- 
quent, la Cour doit prendre en consideration, 
pour en determiner le montant, toutes les 
drconstances dil cas particuUer. Tout consi- 
dere, je crois que le defendeur a juste sujet, & 
raison de Texistence du douaire coutumier, 
de craindre d'etre evince d'une partie si con- 
siderable du terrain qu'il a acquis du cedant 
de la demanderesse, qu'il a droit de differer 
le paiement de toute la dite somme de 
$166.67 jusqu'4 ce qu'onlui fournisse caution 
de lui rembourser un montant jusqu'4 con- 
currence de cette somme au cas d'eviction, 
ou qu'on fasse disparattre la cause d'eviction. 
Je crois que c'est U ce que la loi et requite 
exigent dans le cas actueL 

Le defendeur, tout en declarant qu*il sera 
pret 4 payer d^s qu'on lui foumira caution, 
demande le renvoi de Taction avec depens. 
Je ne crois pas devoir renvoyer Paction avant 
de donner I'opportunite k la demanderesse 
de foumir ce cautionnement EUe preten- 
dait qu'il n'y avait pas de cause d'eviction. 
Cela est decidee contre elle. Maintenant 
nous allons voir ce qu'elle va faire. II n'y 
aura pas jugement maintenant L'ordre de 
la Cour est que, sous deux mois, la demande- 
resse pourra foumir ce cautionnement ou 
faire disparattre la cause d'eviction. Quand 
ce deiai sera expire, si ce cautionnement a 
ete foumi, on si la cause d'eviction est dis- 
parue, I'une, ou I'autre, des parties pourra 
inscrire la cause pour jugement, et, alora, il 
y aura, sans doute, jugement pour le mon- 
tant reclame, mais je crois que ce jugement 
devra mettre les frais contre la demande- 
resse. Si, dans ce deiai, la demanderesse ne 
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foumit pas cautioD et que la cause d'^viction 
ne disparaisse pas, alois, ce d^lai expir^, le 
d^endeur pourra inscrire la cause pour juge- 
ment,etje crois qu'alors Taction devra ^tre 
renvoy^e quant d prisent avec d^pens, car 
Tart 1533 du C. C. dit que Tacheteur **peut 
" diffher le paiemmt du prix jusqu^d, ce que le 
" vendeur fasse cesser le taouble, ou lui four- 
" nisse caution ; " et si Facheteur peut diffirer 
le paiementf c'est done qu'on ne peut le lui de- 
mander maintenant 

II y a une pratique qui permet de con- 
damner le d^endeur k payer, avec condition 
que le jugement ne deviendra ex6cutoire 
qu'aprds que le demandeur aura foumi cau- 
tion au d^endeur ou aura fait disparaitre la 
cause de trouble. Mais ce jugement oondi- 
tionnel peut donner lieu 4 des difficulty. 
Vaut mieux accorder un d^fai pour fournir 
caution, et si on la foumit, le jugement sera 
pur et simple ; si on ne la foumit pas, le juge- 
ment aussi sera pur et simple, en ce que 
Taction sera d6bout6e quant d prisenL 

Dans tons les cas, pour le moment, la Cour 
n'adjuge rien. £lle ordonne seulement en 
ces termes : 

" Ordonne, avant d'adjuger, que, sous un 
" d^lai de deux mois, la demanderesse pourra 
" fourair au d^fendeur caution d'une somme 
" jusqu'A concurrence de $166.67 qui devra 
" fitre remise au d^fendeur en cas d'^viction 
" k raison du douaire susdit et pour le ga- 
" rantir de tout trouble 4 ce sujet, ou faire 
" disparaitre la cause d'^viction ; apr^s que 
" ce d^lai sera expire, Tune, ou Tautre, des 
^ parties pourra s'adresser & la Cour suivant 
'* la loi pour obtenir le jugement final en 
" cette cause, r^servant aussi d'adjuger alors 
" sur les fraie*." 

P.A.O. Archambault, avocat de la deman- 
deresse. 

/. E. Farihavltf avocat du d^fendeur. 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, March 20. 
Judicial AhandonmenU, 
Simon Pierre Belay, trader, Fraserville, March 5. 
Magloire Gascon, grocer, St. J^rdme, March 17. 
Calixte Gaudette, St. Hyaointhe, March 16. 
Francis M. O'Donnelly, trader, St. Giles, Biarch 16. 
Phil^as Pichor, La Patrie, March 9. 
Cwraion Appointed, 
Be Donat Blondeau, trader, Fraserville.— II. A. 
Bedard, Quebec, curator, March 17. 



Be Solomon Fox, merchant tailor, MontreaL-^Ueniy 
Ward, Montreal, curator, March 13. 

Re Fortunat Thibodeaa, St. C^le8tin.--A Tnrootte, 
Montreal, curator, March 11. 

Dividend Sheets, 

Re Robert McJanet— At office of P. lAnnoatli, 
curator, Ottawa. 

Re J, S. Beaudette, Artbabaeka.— Ist dir. open to 
obiection until April 15. At office of Kent k Tnrootte, 
curator, Montreal. 

i2« Z. G. Joliooeur.— Final div. at offioe of Kent k 
Tnrootte, curator, Montreal, payable April 5. 

Re A. Tellier (G. A. Brouillet k Co.), Ist dir. at 
office of Kent k Turcotte, onrator, Montreal, paymble 
April 5. 

S^parcAioin at to Propaiy, 

DameEleonor Mary Clarke, vs. John Edward H. 
Parker, brewer, Montreal, March 18. 

Dame MathUdeVient ts. Joseph Couture, trader, 
St. Barth^Iemy. March 1. 



GENERAL NOTES. 



Hearings in Cauxba.— The praetioe as to bearing «a 
eamerahas, we believe, never been fully stated. The 
application for such a hearing must always be made 
in open court, and of course, in oases relating to waids 
of court, wbioh are often of a peculiarly delicate 
nature* preoautions are taken to prevent the names of 
the parties concerned from bein* revealed. The ease 
is referred to by counsel as " a case of ward of eoart,** 
without mentioning the name, or even the title of the 
action in which the application is made. Counsel most 
be enabled to state on his own responsibility that the 
case is one which it is expedient shonld be heard in 
private. In granting the application the judge ap- 
points a day or time (usually at the midday interval, 
or after the sitting of the court) for hearing the ease. 
The hearing usually takes plaoe in the judge's private 
room ; the only persons present, besides the judge* 
being the counsel and solicitors and the registrar, 
Sometimes, however, the judge clears his eourL Th« 
proceedings, in the case of applications with reference 
to wards of court, generally take the form of a privmte 
conversation between judge and counsel ; the latter 
stating his case, and the former, after asking fm- any 
necessary explanations, reading ^ver the evidenoe be- 
fore pronouncing his decision. In these oases the order 
drawn up frequently Includes a direction that the 
ward of court and the offending party shall attend the 
judge in his private room on a specified day- Then the 
proceedings generally take the form of a " wigginr *' 
of the offending party by the learned judge, which, in 
case of a timid or nervous delinquent, is no donbt a 
very terrible process ; but if the history of the eoort 
in this connection could be fully told, we fanoy there 
would be revealed some instanoes in which judicial 
thunder has been expended in vain on certain reft«e- 
tory and strong-minded female wards. Offending male 
persons have more to fear, since Holloway Jul is in 
convenient proximity, and a journey direct from the 
luxury of a judge's private room to the bare walls of a 
cell has not boon unknown.— iSoJictirort JouniaL 
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The March Appeal term at Montreal open- 
ed with 104 cases on the printed list, being 1 
case less than at the beginning of the January 
term, twenty- six cases were disposed of 
as follows : Heard, 24 ; submitted en factums, 
1 ; dismissed on motion, 1« About eighty 
cases remained over. 



The Court, by a rule promulgated on 
the 27th March, and which will appear 
in our next issue, has made an attempt 
to deal with the abuse of oveigrown 
lactums, by cutting down the taxable cost of 
printing from $2 to $1 per page. It is doubt- 
ful whether this will meet fully the require- 
ments of the case. The enormous factums 
complained of, which notoriously proceeded 
from one district only, appear to have been 
dne to some speculation in the stenographic 
port of the evidence as well as in the print- 
ing. And as to cases in the Montreal district, 
the rate allowed is certainly less than that 
which first-class printers have been charging. 
The rule, of course, applies to the evidence as 
well as to the arguments, and as each party 
bas to print, not only his own evidence, but 
the cross-examination as well, part of the 
matter is beyond his control, and he is not 
responsible for its length. It would therefore 
be unjust that he should be unable to tax his 
actual disbursements. It seems to us that if 
the rule now made, is adhered to, the effect 
will soon be visible in the mechanical execu- 
tion of the factums sent up. There is no 
stipulation as to quality of paper, ink, press- 
work, or type, and if the price be forced down 
to the lowest point, excellence in these part- 
iculars cannot reasonably be expected. The 
true principle obviously is, that the amount 
actually disbursed should alone be taxable. 
There might be a maximum of, say $1.50, 
bat subject to contestation and reduction to 
actual cost by the party condemned to pay. 
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A third judge of the Superior Court, the 
Hon. Mr. Justice Mousseau, has been re^ 



moved by death, i^tibinttilg^^bsvtr^pace of 
six weeks. Those who delight in mystic 
numbers and letters might find some scope 
for their theories in the coincidence of initials, 
McGord, Maodougall, Mousseau ; all in their 
prime, the last only 48, have been called 
away in rapid succession from the active 
performance of their duties. Mr. Justice 
Mousseau, who was on the bench but a few 
days ago, succumbed to a fatal attack of con- 
gestion of the lungs, on Tuesday, March 30. 
The career of the deceased, though brief, was 
active and distinguished. He was bom at 
Berthier in 1838 ; called to the bar in 1860 ; 
appointed Queen's Counsel in 1873 ; elected 
to the Dominion Parliament as representative 
of Bagot in 1874; entered the Ministry in 
1880 ; became Premier of Quebec and Attor- 
ney General in 1882, sitting for Jacques 
Cartier. In 1884 he was appointed to the 
Superior Court Bench. Mr. Mousseau pos- 
sessed considerable literary ability, and was 
also a sound lawyer. Had he been spared, 
he would doubtless have done good work on 
the Bench. 



COURT OF QUEEN'S BENCH. 

QuHBBc, Feb. 5, 1886, 

Before. MovK, Ramsay, • Tbssibb, Cross & 
Baby, JJ. 

QuBBNSL (deft below), Appellant, and Beland 
(plff. below), Respondent 

Sheriff— Agent for Ovvemmeni—When person- 
ally liaUe, 

Where an agent acting for the Government dis- 
closes his agency, he is not personally liable 
until he has received funds to pay the 
amount due. It is not necessary, to make 
the agent liaUe, that he should have received 
a sum of money to pay the particular daim 
sued for ; it is sufficient if he has received 
money to pay accounts of that kind. But, 
held, in the present case, that the evidence of 
his having funds uxls insuffvdenU 

Ramsay, J. This is an unusual action. 
The respondent, keeper of the district gaol 
of Arthabaska procured certain supplies for 
the gaol, and the deputy Sheriff, in the 
absence of the Sheriff, and without any 
special warrant or authority from him, but 
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acting in his general capacity as official 
representative of the Sheriff, gave the 
gaoler bona or recognitions in writing for 
the supplies so famished. The gaoler de. 
manded payment from the government, and 
the government, acknowledging the liability, 
placed the amounts to the credit of the 
Sheriff, but gave no money to the gaoler to 
i^imburse him. The gaoler then sued the 
Sheriff. 

The first question to be decided is this, for 
whom did the gaoler contract? Evidently fw 
the government; and it signifies not whether 
he contracted through the Sheriff or his de- 
puty, for it is well settled law both in Eng- 
land and in France, that unless a person, 
ostensibly acting for the government, person- 
ally engaged his own credit, the contractor 
would have no claim against the former until 
the government agent had received funds to 
pay the debt Greenleaf, No. 102. Larue v. 
Crawford et al, Stuart's Rep. 141 ; 5 Cochin, 
p. 756. We have therefore to enquire whether, 
as a matter of fact, Quesnel was in funds to 
meet these expenditures. We are not pre- 
pared to say that a sum of money must spe- 
cially be given to pay the particular claim, 
notwithstanding the ruling in an old case. (*) 
It is sufficient to render the agent personally 
liable if he has received funds to pay accounts 
of the kind in question. («) But in this case 
we think there is no evidence even of general 
indebtedness on the part of Quesnel. What 
respondent sought to prove was that Quesnel 
on some old accounts was indebted to the 
government, but he has failed in making 
this clean He has shown that there was a 
contested account and that is all. The gov- 
ernment in some cases might be desirous to 
shield its official, and so it might be difficult 
for the creditor to obtain the most conclusive 
evidence. In this case there is nothing of 
this sort to be considered in estimating the 
evidence. If it could be shown clearly that 
Quesnel was the debtor of the government, 
the evidence would have been forthcoming. 
We cannot therefore oblige Quesnel to pay 
a debt due by the government, on the vague 
presumption that he may be the debtor of 
the government. 

Judgment reversed. Tessier & Cross, JJ., 
diss. 

0) See Ramsay' A Jadah, 2 L. G. J. p. 251. 

(S) The general doqtnn« ii ezprme^in art. 1031, CC. 



COUR DE CIBCUIT, 

MoMTBBAL, 17 mars 1886. 

Coram Jsrri, J. 

Vauqubttb v. Nichoiso». 

Qffres rielle9— Exception d la form^-'Amend^' 
ineni^DifeMe et eonmffnatian. 

JvGt :— Qu*tm difendeur nepeut itn condamnl 
d payer lesfrais d'tme auiffnatUyn ntiIZe et 
iUigale. 

Alphonse Valiquette poursuivit James alias 
John Nicholson le 20 d^mbre 1885, etrassi- 
gna & comparattre le 5 Janvier 1886. 

Le dtfendeur comparut le 7 Janvier 1886 ; 
deux jours apr6s la production de la compa- 
rution, sans yeconnattre la validity de TasBi- 
gnation et se r^servant express^ment toat 
iBCOurs que de droit, il offrit^ au procuieur 
du demandeur, le montant r^lam^ par Tac- 
tion, sans frais, pi;6tendant qu'il ne ponvait 
^tre tenu de payer les frais d'une assignation 
ill6gale : son nom 6tant Thomas William 
Nicholson. 

Les offres ne furent pas accepts ; alors il 
produisit une exception & la forme, le 9 Jan- 
vier. Le 11, il fit de nouvelles offres an de- 
mandeur, repr^nt^ alors par son teneur de 
livres qui r6f<^ra le d^fendeur au procureor 
du demandeur. 

Pbst^eurement, le 15 Janvier, le deman- 
deur, par motion, demanda k ctmender, ce qui 
lui fut permis en payant les frais d'exception 
et de motion. Le d^fendeor alors prodnisit 
son plaidoyer, consigna le montant r4clam6 
par Taction et demanda le renvoi de Taction 
quant aux frais . 

La Cour, H Taudition maintint ce plai- 
doyer avec d6pens centre le demandeur. 

Z. Jienaud, pour le demandeur. 

LavaiUe <& Olivier, pour le d^fendeur. 



MASTER AND SERVANT^NEOLIGENCE 
— PASSENGER AND DRIVER OF 
HIRED HACK-^ CONCUR- 
RING NEGLIGENGK 

SUPREME COUrToF THE UNITED 
STATES. 

January 4» 1886^ 
Little v. Hackkit. 
A person who hires a pMic hack, and ffinsB the 
driver directUms^as to the place to vhidi he 
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vMet to be conveyed, but exercises no oilier 
control over the condvct of the driver, is not 
responsible for his acts or regligence, or pre* 
vented from recovering against a railroad 
company for injuries sujferedfrom a col' 
Hsion 0/ Us train wlh dtehaci, cawed by 
the negligence of both the managers of the 
train and of the driver. 

In error to the Qrcuit Court of the United 
States for the District of New Jersey. The 
opinion states the case. 

Field, J. On the 28th of June, 1879, the 
plaintiffhelow, defendant in error here, was 
injured by the collision of a train cf the Cen- 
tral Railroad Company of New Jersey with a 
carriage in which he was riding ; and this 
action is brought to recover damages for the 
injiuY. The railroad was at the time oper- 
ated Dy a receiver of the company appointed 
by order of the court of chancery of xfew Jer- 
sey. In conseqnence of his deathi the de- 
fendant was appointed by the court his suc- 
ceasor, and subjected to his liabilities ; and 
this action is prosecuted by its permission. 

It appears from the record that on the day 
mentioned the plaintiff went on an excursion 
£rom €termantown, in Pensylvania, to Long 
Branch, in New Jersey, with an association 
of which he was a member. While there he 
dined at the West End Hotel, and after 
dinner hired a public hackney-coach from 
a stand near the hotel, and taking a com- 
panion with him, was driven aloi^ the beach 
to the pier, where a steamboat was landing 
ita passengers, and thence to the railroad 
station at the West End. On arriving there 
.he found he had time before the train left, 
to take a farther drive, and directed the 
driver to go through Hoey's Park, which was 
near by. The driver thereupon turned the 
horses to go to the park, and in crossing the 
railroad track near the station for that pu> 
pose, the carria^ was struck by the ensine 
of a passing tram, and the plaintiff received 
the imury complained of. The carriage be- 
longed to a Uvery-stable keeper, and was 
driven by a person in his employ. It was an . 
open carriage, with the seat of the driver 
about two feet above that of the persons rid- 
ing. The evidence tended to show that the 
accident was the result of the concurring 
negligence of the managers of the train in 
not ^ving the usual signals of its approach 
by ringing a bell and blowing a whistle, and 
in not having a flagman on duty ; and of the 
driver of the carriage in turning the horses 
upon the track witnont proper precautions 
to ascertain whether the tram was coming. 
The defence was contributory negligence in 
dxiving on the track, the defendant contend- 
ing that the driver was thereby negligent, 
and that his n^ligence was to be imputed to 
the plaintiff. The court left the question of 
Ibencgligsnoe of the parties in chaigeaftho 



train, and of the driver of the carriage to the 
jury, and no exception is taken to its instruc- 
tions on this head. But with reference to 
the allied imputed negligence of the plain- 
tiff, assuming that the driver was neghgent^ 
the court instructed them that unless the 
plaintiff interfered with the driver, and con- 
trolled the manner of his driving, his negli- 
gence could not be imputed to the plaintiff. 
" I charge you," said the presiding jud^e 
to them, " that where a person hires a pubhc 
hack or carriage, which at the time is in the 
care of the driver, for the purpose of temp- 
orary conveyance, and gives directions to the 
driver as to the place or places to which he 
desireH to be conveyed, and gives no special 
directions as to his mode or manner of driv- 
ing, he is not responsible for the acts or neg- 
ligence of the driver, and if he sustains an 
injury by means of a collision between his 
carriage and another, he may recover dam- 
ages from any party by whose fault or neg- 
ligence the injury occurred, whether that of 
the driver of the carriage in which he is 
riding, or of the driver of the other. He may 
sue either. The negligence of the driver 
of the carriage in which he is riding will 
not prevent him from recovering dam- 
a}?es against the other driver, if he was 
negligent at the same time." *' The passenger 
in the carriage may direct the driver where 
to go, to such a park or to such a place that 
he wishes to see. 80 far the driver is under 
his direction ; but my charge to you is that 
as to the manner of driving, the driver of the 
carriage or the owner of the hack— in other 
words, he who has chaige of it, and has 
charge of the team— is the person responsible 
for the manner of driving, and the passenger 
is not responsible for that, unless he inter- 
feres and controls the matter by his own 
commands or requirements. If the passenger 
requires the driver to drive with groat speed 
through a crowded street, and an injury 
should occur to foot-passengers or to anybody 
else, why then he might be liable, because it 
was by his own command and direction that 
it was done ; but ordinarily in a public hack, 
the passengers do not control the driver, and 
therefore I hold that unless you believe Mr. 
Hackett exercbed control over the driver in 
this case, he is not liable for what the driver 
did. If you believe he did exercise control^ 
and required the driver to cross at this 
particular time, then he would be liable be- 
cause of his interference." 

The plaintiff recovered judgment, and this 
instruction is alleged as error, for which its 
reversal is sought 

That one cannot recover damages for an 
injury to the commission of which he has 
directly contributed, is a rule of established 
law and a principle of common justice. And 
it matters not whether that contribution con- 
sists in his participation in the direct cause 
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of the injury, or in his omission of duties, 
which if performed, would have prevented it 
If his fault, whether of omission or com- 
mission, has heen the proximate cause of the 
injury, he is without remedy against one also 
in the wronj?. It would seem that the con- 
verse of this doctrine should be accepted as 
sound, that when one has been iniured by 
the wrongful act of another, to whicli he has 
in no respect contributed, he should be en- 
titled to compensation in damages from the 
wrong-doer. And such is the generally re- 
ceived doctrine, unless a contributory cause 
of the injury has been the negligence or fault 
of some person toward whom he sustains the 
relation of superior or master, in which case 
the negligence is imputed to him, though he 
may not have personally participated m or 
had knowledge of it ; and he must bear the 
consequences. The doctrine may also be sub- 
ject to other exceptions growing out of the 
relation of parent and child or guardian and 
ward, and the hke- Such a relation involves 
considerations which have no bearing upon 
the question before us. 

To determine therefore the correctness of 
the instruction of the court below— to the 
effect that if the plaintiff did not exercise 
control over the conduct of the driver at the 
time of the accident he is not responsible for 
the driver's negligence, nor precluded there- 
by from recovering in the action— we have 
only to consider whether the relation of 
master and servant existed between them. 
Plainly that relation did not exist The 
driver was the servant of his employer, the 
livery-stable keeper, who hired out him, with 
horse and carriage, and was responsible for 
his acts. Upon this point we have a decision 
of the court of exchequer in Quarman v. Bur^ 
nett, 6 Mees. & W. 499. In that case it 
appeared that the owners of a chariot were 
in the habit of hiring, for a day or a drive, 
horses and a coachman from a job-mistress, 
for which she charged and received a certain 
sum. She paid the driver by the week, and 
the owners of the chariot gave him a gratuity 
for each day's service. On one occasion he 
left the horses unattended, and they ran off, 
and against the chaise of the plaintiff, serious- 
ly injuring him and the chaise, and he 
brought an action against the owners of the 
chariot, and obtained a verdict; but it was 
set aside on the ground that the coachman 
was the servant of the job-mistress, who was 
responsible for his negligence. In giving the 
opinion of the court, Baron Parke said : " It 
is undoubtedly true that there may be special 
circumstances which may render the hirer 
of job horses and servants responsible for the 
negligence of the servant, though not liable 
by virtue of the general relation of master 
and servant. He may become so by his own 
conduct; as by taking the actual manage- 
ment of the horses, or ordering the servant 



to drive in a particular manner, which oootr 
sions the damage complained or, or to absmit 
himself at any particular moment, and the 
like." As none of these circumstances exist- 
ed, it was held that the defendants were not 
liable, because the relation of master and 
servant between them and the driver did 
not exist This doctrine was approved and 
applied by the Queen's Bench Division, in 
the recent case of Jones v. Corporation of 
Liverpool, 14 Q. B. Div. 890. The corporation 
owned a water-cart, and contracted wiUi a 
Mrs. Dean for a horse and driver, that it 
might be used in watering the streets. The 
horse belonged to her, and the driver she 
employed was not under the control of the 
corporation otherwise than its inspector di- 
rected him what streets or portions of streets 
to water. Such directions he was required 
to obey under the contract with Mrs. Dean 
for his employment The carriage of the 
plaintiff was injured by the negligent driving 
of the cart, and in an action against the cor- 
poration for the injury, he recovered a ver^ 
diet, which was set aside upon the ground 
that the driver was the servant of Mrs. Dean, 
who had hired both him and the horse to the 
corporation. In this country there aie many 
decisions of courts of the highest character to 
the same effect, to some of which we shall 
presently refer. 

The doctrine resting upon the principle 
that no one is to be denied a remedy for 
injuries sustained, without fault by him, or 
by a party under his control and direction, 
is qualified by cases in the English courts, 
wherein it is held that a party who trusts 
himself to a public conveyanoe is in some 
way identified with those who have it in 
charge, and that he can only recover against 
a wrong-doer when they who are in charge 
can recover ; in other words, that their con- 
tributory negligence is imputable to him, so 
as to preclude his recovery for an injuzy 
when they, by reason of such negligence, 
could not recover. The leading case to this 
effect is Thorogood v. Bryan, decided by the 
Court of Common Pleas in 1849. 8 a B. 116. 
It there appeared that the husband of the 
' plaintiff, whose administratrix she was, was 
1 a passenger in an omnibus. The defendant, 
I Mrs. Br>'an, was the proprietress of another 
! omnibus, running on the same line of road. 
Both vehicles hwi started together, and 1^ 
quently passed each other, as either stopped 
to take up or set down a passenger. The 
deceased wishing to alight aid not wait for 
the omnibus to draw up to the curb, but got 
out while it was in motion, and far enoogfa 
from the path to allow another carriage to 
pass on the near side. The defendant's onmi- 
Dus coming up at the moment, he was ran 
over, and in a few days afterward died item 
the injuries sustained. The court among 
other things instructed the jury that if Ihey 
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J of the opinioii that want of care on the 
part of the driver of the omnibus in which 
the deceased was a passenger, in not drawing 
up to the curb to put him down, had been 
condudve to the injury, the verdict must be 
for the defendant, although her driver was 
also ffuilty of negligence. The jury found for 
the defendant, and the court discharged a 
rule for a new trial, for misdirection, thus 
sustaining the instruction. The grounds of 
its decision were, as stated by Mr. Justice 
Coltman, that the deceased having trusted 
the party by selecting the particular convey- 
ance in which he was carried, had so far 
identified himself with the owner and her 
servants that if an injury resulted from their 
negligence, he must be considered a party to 
it; " m other words," to quote his language, 
*' the passenger is so far identified with the 
carriage in which he is travelling, that want 
of caie on the part of the driver will be a 
defence of Uie driver of the carriage which 
directly caused the injury." Mr. Justice 
Haule, in the same case, said that the pas- 
senger *' chose his own conveyance, and must 
take the consequences of any default of the 
driver he thought fit to trust" Mr. Justice 
Cresswell said.: ''If the driver of the omni- 
bus the deceased was in had by his negligence 
or want of due care and skill contributed to 
any injui^ from a collision, his master clearly 
could maintain no action, and I must confess 
I flee no reason why a passenger who employs 
the driver to carrv him stanas in any differ- 
ent position." ^r. Justice Williams added 
that ne was of the same opinion. He said : 
" I think the passenger must, for his purpose, 
be considered as identified with the person 
having the management of the omnibus he 
was conveyed in." 

What is meant by the passenger being 
'• identified with the carriage," or " with the 
person having its management " is not very 
clear. In a recent case, in which the court 
of exchequer applied the same test to a pas- 
senger in a railway train which collided with 
a number of loaded wagons that were being 
shunted from a siding by the defendant, an- 
other railwav company. Baron Pollock said 
that he understood it to mean ''that the 
plaintiff, for the purpose of the action, roust 
De taken to be in the same position as the 
owner of the omnibus or his driver. " Arm' 
Hrvng v. Lancashire 4r F. By. Co,, L. R., 10 
Exch. 47, 52 ; a C, 12 Moak's Eng. Rep. 608, 
note. Assuming this to be the correct ex- 
planation, it is difficult to see upK)n what 
principle the passenger can be considered to 
De in the same position, with reference to the 
negligent act, as the driver who committed 
it, or as his master, the owner. Cases cited 
from the Engli&h courts, as we have seen, 
and numerous others decided in the courts 
of this country, show that the relation of 
master and servant does not e:!cist between 



the passenger and the driver, or between the 
passenger and the owner. In the absence 
of this relation, the imputation of their neg- 
ligence to the passenger, where no fault of 
omission or commission is chargeable to him, 
is against all legal rules. If their negligence 
could be imputed to him, it would render 
him equally with them, responsible to third 
jparties thereby injured, and would also pre- 
clude him from maintaining an action against 
the owner for injuries received by reason of 
it But neither of these conclusions can be 
maintained. Neither has the support of any 
adjudged cases entitled to consideration. 

The truth is the decision in Thorogood v. 
Bryan rests ujwn indefensible ground The 
identification of the passenger with the neg- 
ligent driver or the owner, without his per- 
sonal co-operation or encouragement, is a 
gratuitous assumption. There is no such 
identity. The parties are not in the same 
position. The owner of a public conveyance 
is a carrier, and the driver or the person 
managing it is his servant Neither of them 
is the servant of the passenger, and his 
asserted identity with them is contradicted 
by the daily experience of the world. Tfwro- 
good V. Bryan has not escaped criticism in 
the English courts. In the court of adm i ralty 
it has been openly disregarded. 

In The MUan, l3r. Lushington, the judge of 
the high court of admiralty, in speaking of 
that case, said : " With due respect to the 
judges who decided that case, I do not con- 
sider that it is necessary for me to dissect 
the judgment, but I decline to be bound by 
it, becaulle it is a ifingle case ; because I know, 
upon inquiry, that it has been doubted by 
high authority ; because it appears to me not 
reconcilable with other principles laid down 
at common law ; and lastly, because it is 
directly against Hay v. La Neve, 2 Shaw, 395. 
and the ordinary practice of the court of 
admiralty." Lush. 388. 403. 

In this country the doctrine of Thorogood 
V. Bryan has not been generally followed. 

In Bennett v. New Jersey R <Sc T Co,, 36 N. 
J. Law, 225, and New York, L. E. & W, R. Co, 
Y. Steinbrener, 47 id. 161, it was elabotately 
examined by the Supreme Court and the 
Court of Errors of New Jersey, in opinions of 
marked ability and learning, and was dis- 
approved and rejected. In the first case it 
was held that the driver of a horse car was 
not the agent of the passenger so as to render 
the passenger chargeable for the driver's 
negligence. The car, in crossing the track of 
the railroad company, was struck by its 
train, and the passenger was injured, and he 
brought an action against the company. On 
the trial the defendant contended that there 
was evidence tending to show negligence by 
the driver of the horse car, which was in part 
productive of the accident, and the presiding 
judge was requested tb charge the jury that 
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if this was sO) the plaintiff waa not entitled 
to recover; but the court instnicted them 
that the carelessness of the driver would not 
affect the action, or bar the plaintiff's right 
to recover for the negligence of the defendant 
And this instruction was sustained by the 
court In speaking of the '' identification " 
of the passenger in the omnibus with the 
driver, mentioned in Thorogood v. Bryan, the 
court, by the chief justice, said : " Such iden- 
tification could result onl)r in one way ; that 
is, by considering such driver the servant of 
the passenger. I can see no ground upon 
which such a relationship is to be founded. 
In a practical point of view, it certainly does 
not exist The passenger has no control over 
the driver or a^nt in charge of the vehicle ; 
and it is this right to control the conduct of 
the agent which is the foundation of the 
doctrine that the master is to be affected by 
the acts of his servant To hold that the 
t^onductor of a street car or of a railroad train 
is the agent of the numerous passengers who 
may chance to be in it, would be a pure fiction. 
In reality there is no such agency ; and if we 
impute it, and correctly apply legal principles, 
the passenger, on the occurrence of an acci- 
dent from the carelessness of the person in 
charge of the vehicle in which he is being 
conveyed, would be without any remedy. It 
is obvious in a suit against the proprietor of 
the car in which he was the passenger, there 
could be no recovery if the driver or conductor 
of such car is to be regarded as the servant of 
the passenger. And so on the same ground, 
each passenger would be liable to every per^ 
son injured by the carelessn'bss of such dnver 
or conductor, because if the negligence of 
such agent is to be attributed to the passenger 
for one purpose, it would be entirely arbit- 
rary to say that he is not to be aftected by it 
for other purposes. 36 N. J. L. 227, 228. 

In the latter case it appeared that the 
plaintiff bad hired a coach and horses, with 
a driver, to take his family on a particular 
journey. In the course of the journey, while 
crossing the track of the railroad, the coach 
was struck by a passing train, and the plain- 
tiff was injured. In an action brought by 
him against the railroad company, it >Yas 
held that the relation of master and servant 
did not exist between him and the driver, 
and that the negligence of the latter, co-oper- 
ating with that of persons in charge of the 
train, which caused the accident, was not 
imputable to the plaintiff, as contributory 
n^ligence, to bar his action. 

In r^ew York a similar conclusion has been 
reached. In Chapman v. New Haven R, Co., 
19 N. Y. 841, it appeared that there was a 
collision between the trains of two railroad 
companies, by which the plaintiff, a passenger 
in one of them, was injured. The Court of 
Appeals of that State held that a passenger 
by railroad was not to identified with the 



proprietois of the train conveying him, or 
with their servants, aa to be responsible for 
their negligence, and that he might leoover 
against the proprietors of another train for 
injuries sustained from a collision throogb 
their negligence, although there was auch 
negligence m the management of the tnin 
conveying him as would have defeated an 
action by its owners. In giving the decaaicn 
the court referred to Thorogood v. Bryan, and 
said that it could see no justice in the doe- 
trine in connection with that case, and that 
to attribute to the paasenger tlie neghgenoe 
of the i^nts of the company, and thus bar 
his right to recover, was not applying any 
existing exception to the general rule of law, 
but was framing a new exception baaed on 
fiction and inconsistent with justice. The 
case differed from Thorogood v. Bryan in that 
the vehicle carrying the plaintiff was a rail- 
way train instead of an omnibus; but the 
doctrine of the English case, if sound, is as 
applicable to passengers on railway trains as 
to passengers in an omnibus ; and it was so 
applied, as already stated by the court of 
exchequer in the recent case of Armstrong v. 
Lancamire & Y. It Co. 

In Dyer v. Erie Ry. Co., 71 N. Y. 228, the 
plaintiff was injured while crossing the de- 
fendant's railroad t^rack on a public thorough* 
fare. He was riding in a wagon by the per^ 
mission and invitation of the owner of the 
horses and wagon. At that time a train 
standing south of certain buildings, which 
prevented its being seen, had started to back 
over the crossing, without giving the driver 
of the wagon any warning of its approach. 
The horses becoming frightened by the blow- 
ing off of steam from engines in the vicinity, 
became unmanageable, and the plaintiff was 
thrown or jumped from the wagon, and was 
injured by the train which was backing. It 
was held that no relation of principal and 
agent arose between the driver of the wiucon 
and the plaintiff, and although he travelled 
voluntarily, he was not responsible for the 
negligence of the driver, where he himself 
was not charseable with negligence, and 
there was no claim that the driver was not 
competent to control and manf^ the horses. 

A similar doctrine is maintained by the 
courts of Ohio. In Tranter Co. v. Keily, 26 
Ohio St 86 ; S. C, 38 Am. Kepi 558, the plain- 
tiff, a passenger on a car owned by a street 
railroad company, was injured by its colli- 
sion with a car of the transfer company. 
There was evidence tending to show tfaiai 
both companies were negligent, but the court 
held that the plaintiff, he not being in &ult» 
could recover against the transfer company, 
and that the concurrent negligence of the 
company on whose cars he was a passenger 
could not be imputed to him, so as to charge 
him with contributory negligODce. The chief 
justice in delivering tne opinion oCtlw ooart, 
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said: " It seems to us that the negligence of 
the company, or of its servant, should not be 
imputed to the passenger, where such neg- 
ligence contributed to his injury jointly wiui 
the negligence of a third paity, any more 
than it should be so imputed where the neg- 
ligence of the company, or its servant, was 
the sole cause of the injury." " Indeed /' the 
chief justice added, '' it seems as incredible to 
my mind that the right, of a passenger to 
redress against a stranger for an injury 
caused directly or proximately by the latter's 
negligence should be denied, on the ground 
that ihe n^ligenoe of his carrier contributed 
to his injury, he being without fault himself, 
as it would be to hold such passenger respon- 
sible for the negligence of his carrier whereby 
an injury was mflicted upon a stranger. And 
of the last proposition it is enough to say 
that it is simply absurd." In the Supreme 
Court of Illinois the same doctrine is main- 
tained. In the recent case of the Wabash, SL 
L.&P.R. Co, V. SkacHet, 105 111. 364 ; S. C, 
44 Am. Bep. 791, the doctrine of Thorogood's 
case was examined and rejected ; the court 
holding that where a passenger on a railway 
train is injured by the concurring negligence 
of servants of the company on whose train 
he is travelling, and of the servants of an- 
ther company with whom he has not con- 
tracted, there being no fault or negligence on 
his part, he or his personal representatives 
may maintain an action against either comp- 
any in default, and will not be restricted to 
an action against the company on whose 
train he was travelling. 

Similar decisions have been made in the 
courts of Kentucky, Michigan and California. 
Danville, etc, T- Co, v. Case, 9 Bush, 728; 
Cuddy V. Ham, 46 Mich. 596 ; S. C, 41 Am. 
Kepi 178 ; Tompkins v. Ofay Street /?. Co., 4 
Pac RepL 1165. 

There is no distinction in principle whether 
the passengers be on a public conveyance* 
like a railroad train or an omnibus, or be on 
a hack hired from a public stand, in the 
street, for a drive. Those on a hack do not 
become responsible for the negligence of the 
driver if they exercise no control over him 
further than to indicate the route they wish 
to travel or the places to which they wish to 
ga If he is their agent, so that his neglig- 
ence can be imputed to them to prevent their 
recovery against a third party, he must be 
their agent in all other respects, so far as the 
management of the carrii^e is concerned, 
and responsibility to third parties would 
attach to them for injuries caus^ by his 
negligence in the course of his employment 
But as we have already stated, responsibility 
cannot, within any recognized rules of law, 
be fastened upon one who has in no way 
interfered with and controlled in the matter 
causing the injury.' From the simple fact of 
hiiing the carriage or riding in it no such 



liability can arise. The party hiring or rid- 
ing must in some way have co-operated in 
producing the injury complained of before 
he incurs any liabihty for it " If the law 
were otherwise," as said by Mr. Justice Depue 
in his elaborate opinion in the latest case in 
New Jersev, " not only the hirer of the coach, 
but also all the passengers in it, would be 
under a constraint to mount the box, and 
superintend the conduct of the driver in the 
management and control of his team, or be 
put for remedy t exclusively to an action 
against the irresponsible driver or equally 
irresponsible owner of a coach taken, it may 
be, from a coach-stand, for the consequences 
of an injury which was the product of the co- 
operating wrongful acts of the driver and of 
a third person, and that too, though the 
passengers were ignorant of the character of 
the driver, and o^the responsibility of the 
owner of the team, and strangers to the route 
over which they were to be carried." 47 N. 
J. Law, 171. 

In this case it was left to the jury to say 
whether the plaintiff had exercised any con- 
trol over the conduct of the driver further 
than to indicate the places to which he 
wished him to drive. The instruction of the 
court below, that unless he did exercise such 
control, and inquired the driver to cross the 
track at the time the collision occurred, the 
negligence of the driver was not imputable 
to him, so as to bar his right of action against 
the defendant, was therefore correct, and the 
judgment must be affirmed; and it is so 
ordered. 



APPEAL BEOISTER^MONTEEAL. 
March 15* 

Davie & ifisyme^.— Motion for leave to appeal 
from interlocutory judgment Granted, writ 
to issue within one month. 

Hmical & ift/6««.--Heard on merits, G A. V. 

Dudley <k Darling. — «* 

Ralston 6c Stanfidd.— " 

Low & Bain, — Part heard. 
March 16. 

GUmour & WiUeU et a/.— Motion to dismiss 
appeal as against James CHalloran. C A. V. 

Fairbaim et al. & Dicfihie — Heard on peti- 
tion to ouash writ of appeal. C. A. V. 

Low (X Bain, — ^Hearing on merits conclud- 
ed. C. A. V. 

Kennedy & Exchange fanib. — Heard on 
merits. C. A. V. 

Riordan <k Bennett— HesLrd on merits. C. 
A. V. 

Montreal City Passenger Railway Co. <t- Irtuin, 
Heard on merits. C. A. V. 

March 17. 
Barnard & ifobon.— Bail bond set aside on 
motion of respondent, and eieht days granted 
to put in new security according to law. 
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Jobin de Terraux. — Heaid on merits. C. A. V. 
Arpin & Bornais. — " 

Trust A Loan Co. dt Panneton. — " 
Ex parte Philippe Dori, petr. for habeas 
cdrpu*.— Heard on objection to jurisdiction. 

Viper de RobitaiUe et a/.— Part heard on 
inerits. 

March 18. 

Ex parte Dori, Petr. for habeas corpus.— 
Petition dismissed. 

Viger ds RobUaille et al. — Hearing conclud- 
ed. C.A.V. 

Duranceau & Larue. — Heard on merits. C 
A.V. 

Irish Catholic Benefit Society dc Gooley. — 
Heard on merits. C. A. V. 

Oie.du Chemin Atlantique Canadien dc Prieur. 
— Heard on merits. C- A. V. 

McQreevey dc Spnicai. — .The cause being 
called for hearing on the merits, and the 
ap^pellant not appearing, the appeal was dis- 
missed on application of respondent. 

March 19. 

Rose de Sullivan. — Petition for appeal from 
interlocutory judgment C. A. V. 

Senical dc Beet Root Sugar Co. — Heard on 
motion for dismissal of appeal for insuffi- 
ciency of security. C. A. V. 

Caty dc Perravlt. — Heard on merits. C. A. V. 

March 20. 
Cooper dc Mclndoe. — Heard on application 
for privilege. C. A. V. 

Vennor dc Life Association of Scotland. — 
Heard on merits. C. A. V. 

PauU es qual. dc SenScai.— Fart heard on 
merits, 

March 22. 

Cooper dc 3fc/ntfoe.-^ Application for preced- 
ence rejected. 

Redfield dc La Banque d'Hochelaga,^yLotAon 
for dismissal of appeal rejected. 

OUmour & Willett. — Motion, to dismiss 
appeal as against James O'Halloran, rejected. 

Senical dc Beet Root Sugar Co.— Motion to 
dismiss appeal for insufficiency of security, 
rejected. 

Rose ds Sullivan. — Motion for leave to appeal 
from interlocutory judgment, granted. 

Brady & Stewart. — Judgment confirmed, 
Monk and Ramsay, JJ., diss. 

City of Montreal dc Lewis, — Judgment con- 
firmed. 

Compagnie d' Assurance MutueUe de la CiU de 
Montreal dc Vt//en^r«.— Judgment confirmed. 

Delage de Delage. — Judgment confirmed. 

Desrosicrsdc Montreal diSorel Ry. Cb.— Judg- 
ment reversed, and judgment of nrst instance 
confirmed, but reduced in amount Costs in 
both courts in favor of appellant 

Macdougall dc i>em«r^--Judgment confirm- 
ed. Monk and Ramsay, JJ., diss. 

McQreevey dc i&m^oo/.— Motion to have the 
cause restored to the rolL C A. V. 



Mou dc La Banque de 8L Jean. — ^Motion for 

precedence rejected. * 

Patui dc 6^71^02.— Hearing on merits re- 
sumed. 

March 23. 

McGhreevey dc SenSoal — Motion granted with- 
out costs ; order of 18th instant quashed, and 
case again put on roll. 

Pami dc di^n^oo/.;— Hearing on merits con- 
cluded. C.A.V. 

Greene Sons dc Co, dc Basin. — Heard on 
merits. C. A. V. 

CowrviUe dc Xediic.— Heard on merits. C. 
A.V. 

Harbour Commissioners dc Hue. — Part heard 
on merits. 

March 24. 

Bourgeois dc La Banque St. Jean. — Heard on 
merits. C. A. V. 

Ross'dc Holland.—H^aid on merits. G A.V. 

Papineau dc La Corporatum N. D. de Bonr 
secours. — Part heard on merits. 

McGibbon dc Bedard. — ^bubmitted on fac- 
tums. C.A.V. 

March 26. 

Papineau dc La Corporation N. D. de Bon^^ 
secours. — Hearing on merits concluded. C. 
A.V. 

Morin dc Roy. — Heard on merits. CX A. V. 

Harbor Commissioners dc Hue. — ^Hearing on 
merits concluded. C. A. V. 
March 27. 

Fairbaim et al. dc Dechtne. — Petition grant- 
ed ; appeal quashed. 

Almour dc Cable. — Judgment reversed. 

RoUand dc Cassidy. — Judgment confirmed, 
Monk, J., diss. Motion for appeal to Privy 
Council granted. 

Cheney dc Brunei dc C^outKau.— Judgment 
reversed without costs, each party pa^nghis 
own costs in both Courts, Baby, J., dxss. 

Macfarlane dc Parish of St. C^mtre.— Judg- 
ment reversed. Baby, J., diss. 

Quebec Central Ry. Co, dc Ontario Oar Cb.— 
Judgment reformed; costs against appelUmts. 

Bowen dc Ontario Car Co. — Judgment re- 
formed; costs against appellants. 

Central Vermont Ry. Co. dc Toum ofSL John's 
— Judgment confirmed. 

D*Orsennens dc MUliken. — Judgment con- 
firmed, each party paying his own costs in 
appeal, and also in Court below, from date of 
tender. Monk, J., diss. 

Ross dc Pringle. — Judgment confirmed. 
Cross, J., diss. 

Great North Western Tdegraph Co. dc Ar- 
chambaulL — Judgment confirmed. Motion for 
appeal to Privy Council granted. 

Archambavlt dc Great North Western Tele- 
graph Co. — ^Judgment reformed : $500 dam- 
ages awarded instead of $50, Dorion, C J., 
and Cross, J., diss, as to amount of damages. 

Fletcher dc ifcGotm.— Motion for leave to 
appeal rejected. 

The Court adjourned to April 8. 
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It is to be hoped that the request for addi- 
tioQal terms of the Court of Appeal will not 
be pressed by the Bar. The judges are fully 
occupied at present— perhaps even over- 
worked, and to impose additional terms 
would be simply to deprive them of the time 
required for the proper examination of the 
cases heard during the terms as they are 
now established. It may be remarked that 
no increase of arrears was shown by the 
March list^ and there did not appear to be 
any extraordinary anxiety on the part of 
the Bar to go on with cases> for the thirty- 
second on the list was reached on the fourth 
day, a great many of the previous cases 
having been passed over at the request of 
counsel 

Notwithstanding this disposition to sus- 
pend cases, the arguments last term were 
nnusually brief and to the point If the im- 
provement in this respect continues, there is 
a chance of reducing the list without extra 
terms. The arguments last term averaged 
about three per day, deducting the time 
occupied by rendering judgments. At this 
rate the Court would soon get the list under 
control, but it is obvious that the more cases 
heard, the less time there is for deliberation, 
and the less room for interposing additional 
terms between the ordinary ones. 



It is very remarkable that so many cases 
in which the amount is very small and the 
questions unimportant — often mere matters 
of fact — are brought up to the Court of 
Appeal These petty cases are so numerous, 
and occupy so much valuable time, that we 
believe considerable relief might be afforded 
to the Court by a slight readjustment of the 
conditions entitling the party to an appeal. 
For example, the appeal might be taken 
away in all cases under $250, unless it ap- 
peared to a judge in chambers that the case 
presented a question of law of sufficient im- 
portance to be considered by the full court 



As to cases under $250, the party would still 
have the right of Beview before three judges 
whose decision sh/ould be final. 

In Kleeman v. Kemmerer (Common Fleas, 
Equity, Pennsylvania), a curious question 
was raised between tenants. The plaintiff 
was the lessee of a suite of rooms on the 
third floor, and defendant was the lessee of a 
suite of rooms on the second floor, of a cer- 
tain building. There was a single front door, 
hall and stairway, common to both suites of 
rooms. Defendant claimed and exercised 
the right to keep the front door locked, thus 
compelling the plaintiff and members of his 
family to unlock it when they wished to 
enter or admit visitors. The plaintiff prayed 
for an injunction. The Court held that the 
parties had a common right of way as to 
front door, hall and stairs, which, however, 
each was bound to exercise reasonably ; that 
keeping the front door locked at all hours 
was undoubtedly a serious inconvenience 
and injury to the plaintiff, and, therefore, an 
injunction should be granted to restrain the 
defendant from keeping the door locked, ex- 
cept at night between the hours of 8.30 p.m. 
and 6.30 a.m. 

A question was raised here not long ago as 
to the value of the evidence of nnchaste 
women. (8 L.N. 121.) In Seiberes Estate (Phi- 
ladelphia Orphans* Court), 17 W.N. Cas. 271, 
this was one of the points considered by the 
judge. It was a question of proving a mar- 
riage. There was a great deal of very em- 
phatic but irreconcilable testimony. And as 
to direct evidence the judge said: "The 
single witness to the marriage ceremony ad- 
mitted that she herself lived in a house 
which, by a figure of elegant irony, is some- 
times described as of * doubtful ' reputation. 
We concede that this confession will not 
destroy the competency of the witness, and 
there is high authority for doubting whether 
it will even impeach her credibility. In his 
note to the text of Baron Gilbert, Capel Lofit, 
after saying that incontinence is a ground of 
excommunication, and therefore of exclusion 
from the witness stand, exclaims: 'As if 
being unguardedly awake to the impression 
of nature demonstrated an insensibility to 
the voice of truth I " 
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COURT Of QUEEN'S BENCH. 
[Crown SicUb] 

MoHTRBAL, March 12, 1886. 
Coram Rambay, J. 
Thb Qubhn v. Auoustb Charbbt, & Dolphis 

GrOULBT. 

On an indictment for larceny as servants. 

The evidence showed that the prisonera 
were not servants of the complainant ; that 
the complainant advanced them money to 
buy rags, which they were to sell to the com- 
plainant at a certain price, their profit being 
the difference between the rate the prisoners 
could purchase the rags and this fixed price. 
The prisoners consumed the money in drink, 
and bought no rags. 

The Court held that the prisoners were not 
the servants of the complainant, that he lent 
the money to the prisoners to carry on tlieir 
traffic, and that there was no larceny. 

The jury returned a verdict of** not guilty." 



COUR DE CIRCUIT. 

Montreal, 12 mars 1886. 

Coram jEirft, J. 

Newbury v. MgHblb. 

Opposition d jugement — Dlpdt—Description de 
Vopposant. 

JuGE : — 1. Que dans Us oauses avrdessous de 
$60, le difendeur qui fait une opposition d 
jugement n^est pas tenu defaire un dipdt en 
Cour pour payer lesfrais de Vavocat du de- 
mandeur sous Varticle 486 du C, P. C. 

2. Qu^il suffit d. Vopposant d jugement de se dl- 
crire dans son opposition tel qiCil Va iU 
dans le href de sommxition, 

Le demandeur avait pris jugement ex parte 
devant le protonotaire pour $6.75. Le difen- 
deur fit une opposition 4cejugemeht et la 
produisit sans Taccompagner d'aucun d^p6t 
en argent 

Une motion fut pr^sent^e par le demandeur 
demandant le rejet de Topposition : 1. Parce 
que ropix)sant n'avait pas dans son opposi- 
tion donn6 sa qualite ; 2. Parce que Topposi- 
tion n'^tait accompagn^ d'aucun d^p6t pour 
payer les frais de Tavocat du demandeur 



** encoorus ft compter du rapport du bvsf jns- 
qu'au jugement et signification d'ioeloi '^ 
(C. P. C, article 486.) 

Le d^endeur r^sista ft cette motion snr le 
principe que Topposition ft jugement n'^tait 
qu'un plaidoyer et que, par cons^uent, Top- 
posant n'^tait pas tena d'y mentionner sea 
quality ; d'autant plus qa'il avait smvi la 
description du bref. Sur le second moy^i, il 
pr^tendit que rarticle486 du C P. C, en par- 
lant de/mt^encounwn'entendait forcer I'op- 
posant qu'ft d^poser les diboursis de Tavocat 
du demandeur, et que dans les actions an- 
detsous de $60, il n'y aurait ft d^poser que 
10 oentins pour I'affidavit Que vu Texiguit^ 
de cette somme, la pratique constante a 6t6 
de ne pas faire de d^p6t. 

La Cour a maintenu les pretentions del'op- 
posant 

Per curiam. Sur le premier moyen de la 
motion, savoir, que I'opposant n'a pas donn^ 
ses quality ; quoique ce soit un abus de ne 
pas mentionner les qualitds du difendeur, 
Popposantdans son opposition 6tait justifiable 
de suivre la description qu'il a trouv^au 
bref de sommation, description fidte par le 
demandeur lui-m§me qui ne pent s'en pUun- 
dre maintenant Sur le second moyen, sa- 
voir, le d^aut de d^pdt £ait avec Topposition 
sous I'article 486 C. P. C, le seul d6p6t que 
Topposant aurait pu &ire aurait ^t^ une 
somme de 10 centins, or, de minimis non curat 
lex. 

Motion renvoyfo 

Matheson <& Tucker, avocats du demandeur. 
/. /. Beauchampy avocat de roppoaant 

(j. J. B.) 



COUR D'APPEL DE PARIS (Francb). 

Janvier 1886. 

Dame Sayb v. Mullbr. 

Terrain d hatir — Venie—Vice cachi — ^JSistxi- 
vaiion, 

Jug£ : — Que des excavations non apparentcs 
dans un terrain vendu ne sontpas des vices 
cachSs qui entratnent to garanUe du «ffi- 
deur ou une diminuium du prix, d mains 
qxCelles n^aitnt itS cachies par fraude et rfw- 
simulation, 

Les 10 et 12 de juillet 1879, les ^poux Mul- 
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ler avaient vendu & la dame Saye, par acte 
pass^ deyant Me Diol^, notaire, un terraiii 
sis A Vinoennes, avenue Aubert, d'une con- 
tenance de 20,000 metres, moyennant le prix 
de 28,000 fr., avec obligation pour la dame 
Saye de prendre le terrain vendu dans son 
6tat actueL 

La dame Saye se proposait de faire cons- 
truiie sor ce terrain nne maison. Les fooilles 
iaites poor dever oette construction t6y& 
l^rent que ce terrain avait 6t6 exploits en 
carri^ ouverte. Mme Saye, se voyant obli- 
ge de £ure des travaux qui augmentaient 
lesd^penses pr§Yue6, intenta une action de- 
vant le tribunal civil pour obtenir r^siliation 
de la vente, ou diminution du prix de vente, 
en raison du vice cach4 du soL 

L'expert d6sign6 par le tribunal A Teffet de 
oonstater l'6tat du terrain avait reconnu que 
le dit terrain avait 6t^ ant^rieurementfouill^ 
et remblay^, mais 11 d^larait, en mSme 
temps, que les terrains non fouill^ sont rares 
dans Paris et dans see environs imm^diats. 

Le Tribunal, ayant au rapport de Vexpert 
tel 4gard que de droit, a d^lar^ par son juge- 
ment la dame Saye mal fondle en sa de- 
mande et I'a condamn^e aux d^pens : '* con- 
sid^rant que les vices que Ton pent suppose 
fle rencontrer dans un terrain ne peuvent Stre 
coDsid^r^B comme devant entralner la ga- 
rantie du vendeurj ou une diminution du 
prix de la chose vendue, lorsque V^tat du 
terrain n'a pas ^t^ dissimul^ & Taide de tra- 
vaux entrepris dans le but de cacber sa na- 
ture de remblai/' 

Sur I'appel interjet^ par la dame Saye, la 
Coor de Paris a jug6 que la vente avait eu 
lieu sous Tobligation de prendre le terrain 
dans son 6tat actnel et sans aucune garantie 
particuli^re de sa nature. 

Adoptant, au surplus, les motifs des pre- 
miezB juges, le jugement du Tribunal a ^t6 
confirm^ et Tappelante a ^t^ condamn^ & 
Tamende et aux d^pens. 

Rapport de Mtre Louis Albert— (/ounia2 
de Paris). 

OOUB lyAPPEL DE NANCY a^ Ch.). 
81 dtombre 1885. 
Prgsidence de M. d'Hannoncelles. 
Separation de corps — Femme demanderesse — 
Ecrit hnarU du mari—PensUs irkUmes des- 



links d Tester secr^tes^Possesdon iUigi- 
time — Prodiujtion en justice— IrrecevdbUiU. 
Ixi femme demanderesse en separation de corps 
ne peutfaire usage d Vappui de sa demande 
cPun icrit ridigipar son mari et contenant 
les pensies intimes de ce dernier^ lors, du 
moins, qu'eUe ne peut prouver les circons- 
tances d la suite desquelles cet icrit est par- 
venu entre ses mains, 

Bbaibakt v. Dame Braibant. 
" La Cour, 

'' Sur les conclusions principales de I'appe- 
lant: 

'* Attendu que la dame Braibant possMe 
un cahier de notes r^dig^ par son mari depuis 
Tann^ 1877 et dans lequel ce dernier a con- 
sign^ ses pens^ et ses impressions les plus 
intimes ; que cet 4crit d'un caract^re confi- 
dentiel et destine ^ demeurer secret est la 
propri^t^ de son auteur ; que la dame Brai- 
bant ne peut en faire usage, mSme k Tappui 
d'une demande en separation de corps, s'il 
n'est entre ses mains par suite d'une commu- 
nication faite par son mari ou par Timpru- 
dence de ce dernier qui aurait laiss6 son 
cahier de notes expose accidentellement aux 
regards de sa femme ; que la dame Braibant 
ne r6v^le pas les circonstances dans les- 
quelles T^rit litigieux s'est trouv6 en sa 
possession, ce qui permet d'ajouter foi k la 
declaration du mari qui pretend que son 
cahier est entre les mains de sa femme par 
suite d'une recherche indiscrete faite par 
celle-ci dans un meuble k lui personnel et 
dans lequel il etait soigneusement renferme ; 
qu'on doit considerer d^s lors comme iliegi- 
time I'usage que la dame Braibant entend 
fiBire d'un ecrit demeure la propriete deson 
mari, qui incontestablement a le droit de le 
revendiquer afin de le soustraire & toute 
publicite; 
" Par oes motifs, 

*' Ordonne : lo. que Tintimee sera tenue de 
remettre ^ Tappelant les notes et le cahier les 
contenant sur lesquels elle a pris les extraits 
inseres dans ses conclusions de premiere ins- 
tance ; 2o. que les passages des dites conclu- 
sions relatant ces extraits seront supprimes 
et qu'il n'en sera fiait aucun usage en plai- 
dant ** — Oaz. du Paiais. 

Note, par Qaston May, prof. & la facultede 
droit de Nancy. — Uepoux demandeur en 
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separation de corps ou en divorce est souvent 
anient & produire en justice A Tappui de sa 
demande des lettres missives 6manant de 
son conjoint ou adress^es & ce dernier par 
des tiers. La question de la production de 
ces letties a donn6 lieu en doctrine £l des con- 
troverses assez vives. V. Aubry et Rau, t 
V. i 491, 2*. ; Demolombe, Traits du mariage, 
t II, No. 393 et suiv. ; Laurent, Br. civ. fr., t 
III, No. 201 ; Dalloz, vo. S6parat de corps, 
No. 42, et vo. Lettres missives, Nos. 22-23. 
La jurisprudence n'est pas non plus fix6e sur 
tons les points. Elle admet maintenant sans 
diflficulte que r^poux pent produire les lettres 
qui lui sont adress6es par son conjoint Mais 
il y a d6j4 plus de doutes lorsqu'il s'agit de 
lettres adress^ par le conjoint 4 des tiers ou 
par des tiers au conjoint Les decisions judi- 
ciaires les plus r^centes tendent 4 faire pr6- 
valoir & ce sujet une distinction entre le marl 
et la femme. Cette demi^re pent produire 
des lettres, A la condition qu'elle se les soit 
procur6es par des moyens non frauduleux, et 
cela, semble-t-il, quel que soit leur caract^re 
pr^tendu confidentiel : Aix 21 mai 1885 (Gaz. 
Pal. 85. 1. 782) ; Gand 21 mai 1884 (D. 85- 2. 
100) ; Lyon 6 mars 1883 (D. 85. 2. 191). Mais 
le marl jouissait ici d'une sorte d'immunit^ 
et pouvait & raison de Tautorit^ domestique 
dont il est revetu produire des lettres Rentes 
par la femme ou ^ la femme quel que soit le 
moyen qu'il ait employ^ pour se les procurer, 
pourvu que ce moyen ne constitue pas un 
d^litpuni parlaloi p6nale: Cass. 15 juillet 
1885 (Gaz. Pal. 85. 2. 358) et les renvois ; 9 
juin 1883 (D. 84. 1. 89), Notre arret a tenu 
compte de ces precedents et s'est inspire des 
principes qui s'en degagent dans une e8pck3e 
qui presente un interet tout particulier & 
raison de son caractere de nouveaute. La 
pi^ce produite par la femme demanderesse 
n'etait point en efFet une lettre missive, mais 
un cahier de notes contenant les pensees 
intimes du mari. Par sa nature mSme cet 
ecrit n'etait destine 4 etre communique k 
liersonne, non plus & etre vu ou lu par per- 
sonne. II avait done au plus haut degre le 
caract^re d'une propriete inviolable, et ne 
pouvait etre invoque par I'epoux qui s'en 
etait empare, alors qu'il ne pouvait expliquer 
comment la pi6ce etait parvenue en sa pos- 
session. A Texemple des- decisions ci-dessus 



rapportees, la Cour est done amenee A ad- 
mettre que Tepoux en aurait pu faire usage 
s'il s'etait procure recrit par nn precede non 
frauduleux. On pent remarquer an surplus 
qu'il s'agissait d'un de ces ecrits rentrant dans 
la categorie de oe qu'on appelle regisbrcM ei 
papiers domestigues. Or, il est* de principe que 
de telles ecritures ne font pas foi oontre celni 
qui les a redigees, sauf en mati^re d'obliga- 
tions et dans deux cas specifies par Tart 1331 
C. civ.: Aubry et Ban, t VIU, j 758, lo: 
G^noble 31 mai 1884 (Gaz. Pal. 85, 2, sn^^. 
96) et la nota A fortiori doit-il en etre de 
meme dans les questions d'Etat o\i d'aillenrs 
la loi a pris soin de preciser elle-m^me les 
circonstances ot ce genre de preuve poorrait 
etre employe : art 46 GL civ., preuve des nais- 
sanoes, mariages et dec^s en cas de perte des 
registres ; art 323-324 C. civ., preuve de la 
filiation legitime & defaut de titre et de pos- 
session constante. La jurisprudence semble 
d'ailleurs se fixer de plus en plus en ce sens 
que les tribunaux n'ont pas le pouvoir d'or- 
donner Tapport ou la production des registres 
et papiers domestiques qui sont la propriete 
exclusive de Tune des parties. Grenoble 31 
q^ai 1884, cite. Les mdmes raisons dolvent 
faire rejeter du debat tons registres et papiers 
domestiques qui y seraient verses oontre la 
volonte de leur proprietaire. 



A CASE FROM THE YEAR BOOKS. 

In the Court of Common Pleas, Trinity 
Term, 12 Henry VIIL (A-D. 1621), folio 3 (B). 
Case Three. 

FiLOw, plaintiff, vs. J , defendant 

(Preliminary Remarks.) 

The object of this action was to determine 
the question whether one could have any 
property in a bloodhound. It was conceded 
by all that there was no such property as 
would justify a conviction for felony. The 
point in controversy was whether an acUon 
for damages would lia It is treated as a 
case of the first impression, no authorities 
bearing directly upon the point beii^ cited. 
Each of the judges delivers an opinion. This 
is common in cases of importance. They 
appear to rely to some extent on Biblical 
authority, one of them tracing the wildness 
of animals to the fall of Adam, while another 
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quotes the golden rule. The opinion of 
iELUKxr, J., is certainly weak, and contrary to 
the general sentiment of the bench. The 
question of property in animals seemed then 
to tarn largely on possession. More is made 
of that than would be urged at the present 
time. Still, the decision itself is sound, 
though the mode of reasoning is certainly 
qtiite singular. 

Some parts of the report, not bearing on 
the main question, are omitted. 

i2g)ore— William Filow, Knight^ brought 

an action of trespass against J , because 

he had beaten the plaintiff's servant, and had 
carried away one dog, called a bloodhound. 
Upon this there was a demurrer. 

FrrzBEBBERT, counsel for defendant : 

No action lies for a dog, since for a thing 
of no value or of no profit one will not have 
an action; and a dog is of no value, but a 
thing of pleasure. All things should favor 
the "commonwealth," but a hound is not 
profitable, for a servant would be better oc- 
cupied if there were no such trifles, and for 
this the commonwealth does not favor them; 
and if this be so, then if any one should take 
this dog no action would lie against him. 

Nbwpobt & Ne\^t)igate to the contrary : 

It is said that wherein one has sustained 
wrong or damage, the law gives him a reme- 
dy, and he has an action ; and here the de- 
fendant has done to us damage by the tak- 
ing, for although this dog is a thing of pleas- 
ure, still he is profitable for hunting or re- 
creation. For if I have a popingay or a thrush 
which sings and refreshes my spirits., this is 
a great comfort to me ; and if one takes it 
from me he does me a great wrong, and he 
ought to be held accountable. Again, some 
hold their land by the tenure of a d<^ or 
bird, and then if one takes these away there 
is great damage. So it is laid down in the 
books that if one permits his dog to enter 
into another's close, and the tenant of the 
land distrains him damage feasantf the owner 
would have replevin. (The action of replevin 
involves ownership.) 

Bob in reply : 

Where one will have mo appeal of felony, 
or where cannot be indicted for a felony 
if a thing is taken with felonious intent, 



there no action for trespass will lie. Now, 
for the taking of a dog one will not have an 
appeal of felony, though it be taken with fel- 
onious intent, since there is no reason why 
one should have judgment of life or hmb for 
a dog which is of no value ; and accordingly 
he can have no action for damages for such 
a thing. 

Brooke, Justice : 

It seems that the count is sufiiciently good. 
As to what is said that this is not a trespass 
because it is not a felony, it is not to the 
purpose, for if one cuts down my trees or 
takes my deer or pheasants or conies, this is 
not a felony ; but still it \b a trespass, for this 
is a wrong and damage to me. A man can 
do a damage to me and not do me any legal 
injury. If the sheriff should arrest me, that 
is a damage, because I am restrained of my 
liberty ; but this is not a legal injury. So if 
an artificer should acquire to himself more 
customers than others of the same art, as a 
scrivener or a schoolmaster, who has more 
scholars than others because he is more eru- 
dite, that is damage and not injury, for each 
one may advance himself, and the act is not 
punishable. Sg if a lord beat his viUein, or 
a husband his wife, or one beat an outlaw or 
a traitor or a pagan, these will have no ac- 
tion, for they are not able to pursue an ac- 
tion ; but where one has taken my dog, even 
though he be but a thing of pleasure, still I 
have a property in him. 

For at the commencement of the world all 
the beasts were obedient to our first father 
Adam, and all the four elements were obe- 
dient to him ; but after that he broke the 
commandment of our Lord God, all the beasts 
commenced to refiel and become savage ; and 
this was for the punishment of his crime, and 
now they are in common and belong to the 
occupant, as fowls in the air and fish in the 
sea and beasts of the land. When I have 
taken a wild fowl and by my industry have 
tamed him and deprived him of his liberty, 
now I have a special property in him, be- 
cause he has become obedient to me by my 
labor, and it is not lawful for any one to take 
him. This rule applies to deer in my park 
and fish in my pond, but it is otherwise if 
they are in a river. So is it of a tame beast 
at my house, but otherwise if at laige. For 
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if I have a singing bird, although he rendens 
me no profit, yet he refreshes my spirits, 
which are the cause of the'good health of 
my body, which is a greater treasure than all 
riches; and then if any one takes this bird 
from me, he has done me a great damage, 
and I will have my action. So in the present 
case : the hound is profitable for many things, 
for he can go with me and no one will like 
to make an assault upon me, or he may pur- 
sue a robber; so he may be profitable for a 
shepherd, and if one takes the dog from his 
possession he does him a damage. It is rea- 
sonable in all of these cases that there should 
be an action, but the damages will be assess- 
ed by the court accofding to the profit of the 
hound, and never by the estimate of the par- 
ty claiming him. 

Pollard, X: 

It has been said in argument that a dog is 
against the common weal. I agree that in 
speaking of common profit, there would be 
more profit if there were no parks in all Eng- 
land, and then the great lords would lose 
their pleasure ; but although it be against 
my profit to keep a hound, it is not lawful on 
that account to take it out of my possession, 
for harps and lutes and fiddle bows are not 
profitable on account of the cost of strings ; 
yet it is not lawful for any one to take them 
from me against my will) for you should do 
to another what you would like to have done 
to yoursel£ ^^Hoc facias alteri, quod tibi vis 
fieri" and although this act in question can- 
not be felony, yet it may be trespass. So if 
I give my cloth to a tailor to make up into 
a coat, and he does not wish to return it, or 
my plate to my butler to guard, and he goes 
off with it— this cannot be called felony, and 
yet I shall have a remedy. To hold other- 
wise would be against reason. So in this 
case : my hound is my treasure, for he takes 
game for my pleasure. So my hawk is /era? 
naturcB; still by my labor and diligence I 
have changed his nature, and though he was 
once common to all, now I have a property 
in him. Accordingly, if I suffer my hawk to 
fly at a bird, and another takes him, I have 
an action, because he was still in my posses- 
sion. So here : when this hound was in the 
possession of my servant, that was my pos- 



session, for my servant had wages to take 
charge of him, as the keeper oi a park has 
wages to guard my deer, and they are ad- 
judged in my possession because I found a 
man to guard them at my own cost ; then 
here this possession of my servant is my pos- 
session, and if one takes this from me he does 
me great damage, for a hound is profitable 
to recover a deer that has been injured, and 
he is ready to kill beasts for my profit, as 
otter, foxes, and other vermin, and it is rea- 
sonable to have action for this taking, for 
otherwise no one will be accountable for tak- 
ing wrongfully a thing of pleasure which I 
would not part with for a great sum ; so the 
action will well lie. 

EuoT to the contrary : It seems to me that 
one ought to have no action for a dog, for a 
dog is classed as "vermin," and savage by 
nature, for in Latin he is called **fera" and 
never **jumenium*' nor averium, for **averia^ 
are properly such beasts as are, though wild 
by nature and savage, now docile, and are 
fit for the sustenance of man, as sheep, oxen, 
etc., and for them one will have an action, 
for by the conversion of them the owner has 
damage ; but if one takes my dog I have no 
great damage thereby. Now, if my horse or 
ox escapes to another country, and a strainer 
takes him there, I will have no action for him, 
for when he is out of my possession I have no 
property in him. And one can have poases- 
sion and not property, since deer in my park 
are in my possession, but I have no property 
in them, for if they escape then they become 
common. Again, dogs and cats are not tith- 
able ; for the spiritual law does not desire 
that vermin should be tithable, for apes and 
monkeys are also only "vermin." So, if I 
grant to a man all my goods and chattels, 
dogs do not pass, (citing Year Book 18, £. 
lY. 15). So though a man has great pleasure 
in such beasts, still there is no reason that 
he shall have his action for his pleasure, as 
that is a thing of no value; for a lady who 
has a little dog is unwilling to sell this for a 
great sum of money, and if I take it» there is 
no reason why she shall have an action for 
the pleasure she had in it; and so in this 
case, although the owner had pleasure in 
this animal, still it is not lawful that he 
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should have an action for a thing i?fhich is 
of no real value and is only "vermin." So 
the action does not lie. 

BuDBNELL, Ch. J.: I agree one shall not 
have replevin nor detention for snch things, 
for this reason, that they are not of any 
price (value). The claimant cannot name the 
value nor say that they are his wild animals. 
And yet» although there cannot be felony, 
there can be trespass, for the taking of 
chattels is felony according to custom and use 
of the country. For takings are felony in 
some places which are not in others, as in 
the Isle of Man, if one steals a horse or ox, 
it is not felony, for he cannot hide it ; but if 
he steals a capon or a pig he is hung ; but it 
is not so here, and when animals are/erce 
naturcB and savage I shall have no appeal of 
felony, for I have no property in them, and 
am not able to say that they are my beasts, 
and the reason is that they are savage and 
not domesticated. It is on this account that 
they are not tithable. But when I have 
made wild animals tame by my labor and ex- 
pense, then the property in them is changed 
and the nature altered, and then if any one 
takes them from me I shall have an action, 
not merely because he broke into my close, 
for peradventure he took them in the common 
highway or away from my house, or he might 
have taken my falcon from his perch, and 
not have trodden down my grass, etc ; still, 
because I have a, property in them, and they 
are for my advantage, I shall have an action 
against him who takes tbem. A hound is 
necessary to kill vermin or to slay game for 
my pleasure. So a keeper of a park is not 
able to be without a hound to pursue hunters 
or to rescue deer that have been injured, 
which well proves that such hounds are nec- 
essary. Accordingly, one who takes him out 
of my possession does me great damage. So 
if I have a tame otter or tame hind, if any 
one takes them the property is in me, because 
its nature is changed by my industry, and I 
have a pleasure and a profit in them. But 
if my hound strays and one takes him I shall 
not have an action ; but if he follows me or 
is with my servant, then if any one takes 
him, I shall have a good action, for he was 
in my possession, and so the taking i»a dam- 
age to me, and I can have no remedy but by 



action. For this cause it is i^asonable that 
there should be an action. 

It was adjudged that the plaintiff had a 
sufficient cause of action, and he recovered 
six shillings and four pence damages and 
costs.— (Pro/. T. W. DwigJU in Columbia 
JurisL) 

REOVLA QENERALIS. 

Dans les causes qui seront jug^es, k compter 
du ler jour du terme prochain, les honoraires 
des avocats et procureurs dans les appels 
des jugements de la Cour Sup^rieure seront 
comme suit : — 

Les causes seront divis^es en le, 2e et 3e 
classes. Dans les causes de premiere clause 
Thonoraire sur Taigument sera de $50 ; dans 
les causes de seconde classe 11 serade $37.50; 
et dans celle de troisidme classe il sera de 
$25 au lieu et place de Thonoraire fix6 par le 
tarif actuellement en force. 

Les aUtres honoraires mentionn^ dans le 
tarif actuel seront applicables k tons les 
appels provonant de la Cour Sup^rieure. 

Les causes seront consid^r6es comme causes 
de premiere classe ou de seconde classe lors- 
que le jugement ordonnera que les frais aux- 
quels les parties sont condamn^es seront ceux 
d'une cause de premiere ou de seconde classe 
suivantle cas. Toutes les autres causes dans 
lesquelles il y aura une simple condamnation 
aux d^pens sans indiquer de quelle classe, 
seront consid6r^ comme ^tant de la troi- 
siSme classe et seront tax^es comme telles. 

II sera allou6 une somme de $1 par page 
au lieu de $2 pour I'impression de tout fac- 
tum, et de tout appendice y annex^, qui sera 
produit apr^ ce jour. 

Sur tout cautionnement pour appeler de la 
Cour Sup^rieure k cette Cour il sera allou^ H 
la partie appelante, outre le codt du cau- 
tionnement, le mfime honoraire que sur une 
motion faite devant cette Cour. 

II sera ^galement allou6 au procureur re- 
pr^entant I'intim^ sur tel cautionnement 
rhonoraire qu'il aurait eu sur une motion. 

Les m^mes honoraires seront allou6s sur 
tout cautionnement ou toute demande pour 
fournir un cautionnement, lorsque la partie 
aura failli dans sa demande ou n'aura pas 
proc^6 sur son appel. 

Cour d' Appel, Montreal, 27 mars 1886. 
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INSOLVENT NOTICES, ETC. 
Quebec Offidai Gazette, March 27. 
Judicial AhandonmenU, 
J. £. Labreoqno* undertaker* Quebec, March 20. 

Curatort appointed* 
Re John B. Bacrin, trader, St Lambert.— C. H. Wal- 
ters, Montreal, curator, March 21. 

Re S. P. Bellay & Cie.— C. F. Bouchard, Fraserville, 
curator, March 22. 

Re Nap. Grcnier.— C. Millier, Sberbrooke, curator, 
March 22. 

Re Hermyle Parant, trader, Rivi tire-Blanche.— H. A. 
Bedard, Quebec, curator, March 20. 

Re Henry S^vigny, trader, Ste. Flore.— Jos. Hamel, 
Quebec, curator, March 18. 

Re Sulpice T^lesphore St. Cyr.— A. Demers, advocatet 
Berthier, curator, March 20. 

Dividende. 
Re Pelletier Sc Tardif, traders.- 1st div. payable 
April 6. H. A. Bedard, Quebec, curator. 

Re Gaudias Curodeau, trader, Montmagny.— Iflt and 
final div. payable April C. H. A. Bedard, Quebec, 
curator. 

Re J. Bte. Pagnuelo.— Ist and final div. payable 
April 15. J. 0. Dion, St. Hyacinthe, curator. 
Separation aa to Property. 
Elisc Dupuis \'8. Ars^ne Turgeon, Quebec, March 11. 
Josephine LavalUe vs. F61ix Latraverse.hotelkecper, 
Sorel, March 20. 

Marie Philom^ne Contant vs. David Louis Roy, 
watchmaker, Montreal, March 26. 

Addle Paquet vs. CUophas Langhan, tinsmith, Que- 
bec, March 26. 

Qu/ehec Official Gazette, April 3. 
Judicial Abandonments. 
Isaac Bourguignon, printer, St. John's, March 20. 
6eoige Dugas, jr., grocer and baker, St. Anicet, 
March 13. 

Philias Guillet, hatter and furrier, St. John's, March 
26. 
Louis Joseph I^itour, trader, Lanoraio, March 30. 
Olivier Lefebvre, trader, St. Hugues, March 31. 
Joseph Pariseau, trader, Belceil, March 27. 
Benjamin M. Pettes, trader, Knowlton, March 17. 
Frederick Pierce, trader, Clifton, March 26. 
Philippe Pouliot, Frasorville, March 27. 
Timot^ R^anme, grocer, Laurentides, March 30. 
Antoine St Martin, trader, St Louis de Bonsccours, 
March 27. 

Ouratorc Appointed. 

Re H. J. Brown, St. Francis.— N.Cobum, Melbourne, 
curator, March 29. 

Re Calixte Gaudette, St Hyacinthe.— J. 0. Diont 
St. Hyacinthe, curator, March 26. 

Re William Millar.— Joseph Fortier, Montreal, cura- 
tor, March 18. 

Re Francis M. O'Donnell, St. Giles.— H. A. Bedard, 
Quebec, curator, March 31. 

Dividend Sheets. 

Re J. A. Beauvais, Montreal.— Final dividend pay- 
able April 29 ; Kent & Turcotte, Montreal, curator. 



Re J. M. Gaudet, Famham.— Payable April 21; 
Kent & Turcotte. Montreal, curator. 

Re V. Girouaxd, Montreal— Final dividend payable 
April 29; Kent & Turcotte, curator. 

Re J. H. Leblano, MontreaL— Final div. payable 
April 21 ; Kent A Turcotte, curator. 

Re Joseph Loduc, MontreaL— Final dividend pay- 
able April 21 ; Kent & Turcotte. curator. 

Re T. L. Nadeau, Iberville.— Div. payable April 21 : 
Kent & Turcotte, curator. 

Cadastre Deposited. 

Part of registration division of county of Argen- 
tenil, vis. : tofrnship and gore of Grenville, township 
of Harrington, village of Grenville and municii>ality of 
Mille Isles. Hypothecs to be renewed within two 
years from 26th April instant. ^ 



GENERAL NOTES. 



En eommen^ant Texamen d'une question, on preod 
ordinairement le ton dogmatiqne, porce qu'on est 
d6cid6 en secret ; mais la discussion reveille I'objeo- 
tion,— et tout finit par lo doute —Xavier de Maistre, 
" Voyage autour de ma Chambre." 

One of the most characteristic remarks ever heard 
from a Welsh witness was elicited in the oonrse of a 
recent trial. The witness, after answering a question 
in chief, blandly inquired of the examining counsel, 
" Have I said right? "—Irish Law Times. 

Un nain JuRft.— L'ourerture de la denzidmo session 
de f6vrier k la Ck)ur d'assises de la Seine a pr^sent^ 
une particularity, A Tappel du nom de Tun de MM. 
les jur6s, on a vu s'avancer un enfant ; le premier 
moment do surprise pass6, et en y regardant de plus 
pr6s, on a reoonnu que Ton 6tait en presence d'nn 
nain, mais d*un vrai jur6 ; M. Louis-Jean-Baptiste 
(Jelin est &g6 de trante-trois ans, sa taille mesnre on 
mdtre sept centimetres ; il a jusqu*icl oonsacr^ son 
temps h des travaux litt6raires.— <?om«« du PkMiais- 

An attorney was struck off the Roll seven ywws ago 
on being sentenced to six months* imprisonment for 
having obtained a small sum of money from a poor 
woman on the pretext that she was in his debt f<v 
costs, which in reality she had not incurred. The 
Queen's Bench Division have been asked to restore 
him to the Roll, the Brighton solicitor to whom for 
some years since he had been managing clerk, giving 
him an excellent character, and a number of Town 
Councillors, Poor Law Guardians, and other residents 
in Brighton having signed a memorial in his favour. 
The Incorporated Law Society opposed the applica- 
tion, their counsel maintaining that the applicant had 
acted with cruelty and heartleasncss towards the 
woman. After conferring with Mr, Justice Stephen, 
and with his concurrence, Mr. Justice Grove refused 
the application on its merits, adding tuat he was modi 
impressed by the opposition of the Incorpomted Law 
Society, who were in a sense the guardians of the cha- 
racter and honour of the profession. There might be 
occasional exoeptions, but as a general rule it ought 
he said, to bo known that a man once struck off the 
Roll is nq^ to be restored to it 
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The members of the Bar of the district of 
Bedford have been constitated a separate sec- 
tion of the Bar, under the name of ''the Bar 
of Bedford." The proclamation is made un- 
der the authority of the Act resjiecting the 
Bar of Quebec, 44-45 Vict, which enacts that 
whenever the members of the Bar, duly qual- 
ified to practise and practising in any new 
district, exceed fifteen, it shall be lawful for 
them to constitute themselves into a section 
of the Bar, in and for such district 



The resignation of Mr. Justice Rainville 
creates a fourth vacancy on the bench of the 
Superior Court It is with much regret we 
leium that this step has been rendered neces- 
sary by the continued ill-health of the learn- 
ed judge. Judge Rainville was one of the 
youngest men ever appointed to the bench, 
but he speedily attained a very honorable 
distinction, and it is much to be lamented 
that an indisposition, probably due in part to 
the onerous nature of the duties, should have 
compeUed his retirement while still young in 
years. 



A semi-official announcement has ap- 
peared of the appointments and changes about 
to be made. Until they are formally gazet- 
ted we will not say more than that, while 
there are some good features about them, the 
list upon the whole has occasioned a good 
deal of surprise. One is sometimes inclined 
to doubt whether, after all, we gain as much 
aa is commonly supposed by the system of 
nomination instead of popular election. 

In a copy of the Law Journal (London) of 
March 6, which has just come to hand, (hav- 
ing been submei^ed in the ill-fated Oregon), 
we find the following extract from a speech 
made by Sir Henry James to his constituents 
at Bury on March 1. As it reflects honor 
upon the profession as well as upon the 
speaker; we have much pleasure in present- 
ing it to our readers :— " It is permitted to me 



to say that as soon as the office was at Mr. 
Gladstone's disposition he was pleased, in 
terms of the most generous character, to re- 
commend me as a fitting person to be Lord 
Chancellor. In like manner he placed at my 
disposal an office of the greatest responsibil- 
ity, the acceptance of which would have en- 
abled me to remain a member of the House 
of Commons. As you know, I decUned those 
offices. I belong to a profession often slan- 
dered. It has many great prizes which must 
be gained by some member of it, and so it 
comes to pass that the accusation is often 
made that members of the bar enter upon 
and fiEishion their political career in order to 
obtain some of these prizes. To that great 
profession I am more indebted than most 
men. I worked my own way into its ranks. 
For thirty years I have remained there. If 
you deem it presumptuous for me to say that 
I have succeeded in my calling, still some 
would call me ungrateful if I had failed to 
say sa For five years I have been the leader 
of the bar, and I felt that there was a duty, 
almost a special duty, cast upon me that I 
should so act that no man. should be enabled 
to point to my conduct as a proof that the bar 
of England was composed of men who were 
unfit to take their part in political life." Sir 
Henry James, it may be remembered, could 
not accept Mr. Gladstone's policy on the Irish 
question. 



Wyatt V. RosherviUe Gardens Co,, Q. B, Div. 
Feb. 1, was a case of some peculiarity in the 
matter of damages. The case being tried 
before Baron Huddleston and a jury, the jury 
found for the plaintiff, and awarded £300 
more than he had claimed, and the Court 
allowed an amendment so as to include this 
additional amount ! The action was to re- 
cover damages for injuries sustained by the 
plaintiff by the bite of a bear which belonged 
to the defendants, the proprietors of the Ro- 
sherville Pleasure Gardens at Gravesend. A 
she-bear was kept in a cage or cave partially 
enclosed in artificial rock-work. The plain- 
tiff being anxious to feed the bear, approach- 
ed the bars of the cage, when the bear put a 
paw through, caught the plaintiff's arm, 
dragged it into the cage and seized it in her 
mouth. She " munched and crunched " it 
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for some minutes, the result being that his 
band was permanently injured, and he lost 
his situation at 29 shillings a week. He 
brought his action for £200 or about $1,000, 
but the jury found £600, or nearly $2,500, 
and, as above stated, judgment was entered 
for the increased amount. The Court re- 
fused a stay of execution, Mr. Baron Huddle- 
ston remarking " in my opinion the jury are 
perfectly right, and I should have found the 
same way.'' As to the question of responsi- 
bility, the Court ruled, " if persons choose to 
keep wild and savage animals 'they do so at 
their own risk, and if such animal causes in- 
jury to anyone, they are liable for the injur- 
ies." As to the amendment^ when counsel 
for defendants objected, the judge asked 
" Why not? " Counsel replied, " Such a thing^ 
my lord, is never done." Mr. Baron Huddle- 
ston rejoined, '' Indeed, it is ; and I shall cer- 
tainly permit it." 



SUPERIOR COURT— MONTREAL* 

Vente — Fraude— Garantie. 

JuGK : — Que lorsque le vendeur et les ache- 
teurs dans un acte de vente sont poursuivis 
conjointement et solidairement pour faire 
declarer que par fraude et collusion le dit 
acte a ^t6 simul^, le vendeur ne pent appeler 
en garantie les acheteurs, ses co-ddfendeurs, 
sur le principe qu'il n'a lui commis aucune 
fraude; car, dans ce cas, Taction principale 
sera d^bout^ quant k lui ; et, s'il y a eu 
/raude commune, le vendeur n'a aucnn re- 
cours en garantie contre ceux qui auraient 
avec lui particip^ k la fraude. — Benoit v. 
Bruneau, Taschereau, J., 31 d6c. 1885. 



ProcSdwe—FoBe Enchtre. 

JugA :— lo. Que la description de Fimmeu- 
ble dont la vente est demand^ par foUe en- 
chdre n' a pas besoin d'etre donn^e dans la 
requite pour obtenir la dite folle enchdre. 

2o. Qu'un crgancier hypoth^aire colloquy 
comme tel au jugement de distribution a le 
droit de demander la folle enchdre, malgr^ 
qnMl ne soit pas partie en la cause— 7inom< 
v. Eoy dit LapenUe, Mousseau, J., 28 d^ 1885. 

* To appev in Montreal Iiaw Reports, 2 S.a 



Donaticn — Umfructuary — Action by nu /m>- 
priitmrc, 

1. Where a person intervened in the mar- 
riage contract j^f his nie^, and made her a 
donation of $200,000 payable at his death, 
the intended husband to have " the adminis- 
*' tration and enjoyment of the said sum of 
'* $200,000 from the time of the same beoom- 
^* ing due," and the only condition of the 
husband's administration and enjoyment 
was the birth of children, which was a fact 
admitted, held^ that the husband was usufruc- 
tuary, and the wife had the nue propriiU^ 

2. In such case the action against the 
donor's universal legatee, for the recovery of 
the amount of the donation, can be brought 
by the usufructuary alone. An action by the 
wife, even with her husband's authorization, 
will be dismissed. — Kimber v. Judah, Cimon, 
J. ; confd. in Review, Johnson, Torranoe, 
Papineau, JJ., June 30, 1885. 

DSligation de paiemerU — AccepteUian — Crarantie 
— DwrSe de la garantie. 

Jvok: lo. Qu'une d^l^ation de paiement 
acceptde ne change pas la nature de la dette 
du d^biteur et n'augmente pas ses obligations; 
de sorte que si la dette vient k s'^teindie, 
hors le fait du d^biteur, vis-4-vis le premier 
cr^ancier, elle Test paiement vis-A-vis le 
dernier. 

2o. Que pour que la garantie pour canse 
d'^viction cesse lorsque I'acheteur n'appelle 
pas son vendeur en garantie, il faut que oe 
dernier prouve qu'il avait des moyens suffi- 
santo pour faire renvoyer la demande d'^vic- 
tion dirig^ contre I'acheteur. — Drapeau v. 
Marion, Cimon, J., 27 fgv. 1886. 



Capias ad respondendum -— Bilan — Ernprison' 
nement — Cautions— 'Re^onMbiHii — Dffense 
endroiL 
Juge:— Que le fait d'un d^biteur arrdt^ 
sous capias ad respondendum de ne pas pro* 
duire son bilan dans les trente jours du juge- 
ment et de ne pas se remettre sous la gaide 
du Sharif, ne rend pas ses cautions responsa- 
bles, k moins qu'il n'ait ^t^ requis de le faire 
par une ordonnance du tribunal, on qu'il ait 
^t^ oondamn^ k dtre emprisonn^ et ait fait 
d^aut de se livrer.^Lec^erc v. Latour et oL, 
Caron, J., 12 f6v. 1886. 
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Rpff^Osrwi^B Cert^icaie—Cancdled ffypoihecs— 
Fee$. 

Hxu> :— 1. That in the case of the seizare 
and aale of several lots of landsi the registrar 
is hound to embody all the entries respecting 
such lots in one certificate. 

2. That the registrar has no right to include 
in such certificate and charge for entries res- 
pecting hypothecs which appear by his books 
to have been discharged.— De BeUefemUe. v. 
G^otiMt^.Tascheteau, J., Dec. 7, 1885. 



Biil€tproTm80vre—-Priie^nom'— Droit de pour- 
mivre — FYavde. 
JvQt : — Que le preneur dans un billet pro- 
missoiiB, quand m6me il ne serait qu'un 
pr§te-nom, a an int6rSt suffisant pour pour- 
snivre le recouvrement du billet en justice, 
ponrvu qn'il n'y ait pas de fraude et que le 
d^biteur n'en subisse aucun prejudice. — Biron 
Y, Brouard, Sicotte, J., 12 mars 1880. 



SainMurret — Transport UUgal-^CdUocation— 
Tiers — Intervention. t 

JoGE ; — Qu'un cr^ancier pent saisir par 
saisle-arr^ une cr^ance pour laquelle son d^ 
biteur est colloquy, quand meme ce dernier 
Be serait fait ill^alement transporter cette 
cr^ance, laquelle appartiendrait r^ellement k 
un tiers, le reconrs de ce tiers est contre le 
le d^biteur. — Senical v. Exchange Bank, Ma- 
thieu, J., 6 f^y. 1886. 



Banque incorporie—Sutpension de paiemenU— 
OrSancier — Powrgidte. 
JuGE : — Qu'un cr^ncier d'une banque in- 
oorpor6e qui a suspendu ses paiements pent, 
m^me avant Texpiration des 90 jours & dater 
de la dite suspension, poursuivre la banque 
etobtenirnn jugement pour le montantde 
sa CT^nce.—Senioal v. La Banque d^Echange, 
Bainville, J., 16 janv, 1884. 



Legs particylier — Terme et condition — Umfruit 
— Benondation — InUrit, 

JuGE : — la Qu'un legs fait dans les termes 
suiyants : " Je dovme & E. une somme de $500, 
" d Au Hre payie vne annie apr^s le die^s de 
" ma dite ipofute^ on wu annie apris son convot 
** en secondes noces ; quant d la jouissance de la 
" dUe somme je la donne d ma dite ipouse Umt 



" qu^elle gardera MwU^ n'est ni 4 terme, ni 
conditionnel, mais est un legs absolu & £. 
sujet du dit usufruit ; de sorte que la renon- 
ciation de I'usufruiti^re k son usufruit donne 
A R le droit de toucher et de jouir de son 
legs imm^diatement ; 

2a Qu'un legs d'une somme d'argent fait 
& une personne en propri^t^ et & une autre en 
usufruit, donne k Tusufruitidre le droit de 
toucher la somme l^u^ et de la faire fructi- 
fier & sa guise pendant la dur^ de son 
usufruit ; 

3o. Que rint^ret sur ce legs ne coure que 
la demande en justice. — SL Auhin v. Lacombe 
Cimon,.T., 20f6v.l886. 



TSE INFERIOR MAGISTRATES. 
To the Editor of Thb Legal News : 

By the Statute Law of Ontario, no Attorney 
or Solicitor can be a Justice of the Peace— or 
Police Magistrate—during the time he con- 
tinues to practise as an Attorney or Solici- 
tor; except such practising Attorney or 
Solicitor be at the same time a member of 
Her Majesty's Executive Council, Her Ma- 
jesty's Attorney-General, one of Her Majesty's 
Counsel in the LaWj or a Mayor, Alderman, 
Reeve or Deputy-Reeve of any Municipality. 
(R.aO.C. 71, S.S. 5, 22, and C 72, S. 4.) We 
ask is there any reason for these exceptions ? 
Why strongly bar the gate, and yet remove 
some of the palings from the fence connected 
•with it ? Why allow a wolf to enter the fold 
of the Judiciary, because he can clothe him- 
self in the sheepskin of any one of seven 
offices ? The rule is a good one, the reason 
for it good ; why defeat its object by an excep- 
tion directly opposed to the law of the lead- 
ing countries in the world? Why does 
Ontario alone retain this unjust and impoli- 
tic plurality of employments under the guise 
of exceptions? Let us examine: 1st— The 
laws and jurisprudence of various countries 
on the subject of the qualifications of Judges 
and Justices of the Peace ; and 2nd — Consi- 
der the reasons which actuated their Legis- 
lators, Judges and Jurisconsults in framing 
such enactments, rendering such decisions, 
or holding such opinions. 

In England or Wales no person shall be 
capable of becoming or being a justice of the 
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peace for any county in which he shall prac- 
tise and carry on the profession or business 
of an attorney, solicitor, etc. (34-36 Vict., 
1871, c 18.) The same disqualification for 
stipendiary magistrates (see 26 and 27 Vict, 
c 97). It is true that by 18 Geo. 2, c. 20 
(Imp.) there are persons excepted from the 
general rule of 5 Geo. 2, c 18, by which latter 
Act attorneys in England are incapacitated 
fbom being Justices of the Peace so long as 
they continue in the business and practice of 
an Attorney — ^but the persons are either those 
who could not by any possibility be Attoi^ 
neys, or, if Attorneys, could not find time or 
opportunity to act as Justices of the Peace. 
In Scotland, under 19 and 20 Vict, c. 48, sec. 
4 : Any Writer, Attorney, Procurator of Soli- 
citor who may be elected to the office of 
Magistrate or Dean of Guild of any Burgh, 
the Magistrates or Dean of Guild of which 
are tx offidis Justices of the Peace by virtue 
of their election to such offices, shall, so long 
as he holds any such office, be entitled to act 
as a Justice of the Peace, provided he inti- 
mates to the Clerk of the Peace for the 
County in which such Burgh is situated, 
that he and any partner or partners in busi* 
ness with him cease to practise before any 
Justice of the Peace Court in such county, so 
long as he continues to hold such office as 
aforesaid ; and it shall not be lawful for him 
or them thereafter, and during his con- 
tinuance in office, so to practise. 

By the laws of France, the functions of a 
Justice of the Peace are incompatible with 
those of a ^fayor. Prefect and Sub-Prefect, 
Councillor of the Prefecture, Councillor at 
the Royal Court, Bailiff, any employee in the 
Customs, Post Office, Public Accountant, 
Ecclesiastic, Notary, Advocate, and paid 
Teacher. If the person who has been ap- 
pointed a Justice of the Peace is engaged in 
incompatible employment or duties, he is 
obliged to give up such employment or duties 
within ten days from notice of his appoint- 
ment, under pain of having his appointment 
revoked. It is true that in France these 
Justices are salaried— but so are our Police 
Magistrates— and it might be better to in- 
crease the fees of the Justices of the Peace if 
they were deprived of the power of holding 
incompatible offices as they are in France. 
(See Bioche, Dictionnaire, vol. 4.) 



In the United States of America, Justioes 
of the Peace are elected by the people fotr 
four years, and they may be removed in due 
manner by those who elected them. In this 
way all malversations of office or other irre- 
gularities are easily cured and remedied. 
This four years' probation in office is a very 
useful provision, for "we must not, upon sup- 
position only, admit judges deficient in their 
office, for so they would never do right ; nor, 
on the other side, must we admit them uner- 
ring in their judgment, for so they would 
never do anything wrong." (See Ck)ventry 
& Hughes' Digest, p. 832.) 

Let us tiow consider the reasons which 
actuated the framers of the foregoing enact- 
ments. Why is the cumulation of employ- 
ment forbidden under all free governments? 
The general reason against the plurality of 
employments in the hands of a single person 
is that this monopoly is unjust and impolitic. 
By heaping upon a small nimiber of persons 
the objects of general desire, you deprive so 
many individuals of a portion of enjoyment, 
and you take away from public competition 
80 many rewards which might be applic- 
able to the encouragement of true merit 
Heap three portions upon a privileged favor- 
ite, you do not triple the enjoyment which 
each portion separately would have given 
him; and, above all, you are very far from 
producing the same amount of satisfaction as 
if you had admitted three persons to a share 
in the division. But there are more con- 
clusive reasons against uniting' any other 
employment with that of the Judge. 1st— The 
good of the public service. The obligation to 
attend daily at Court or Chambers is incom- 
patible with any other public duty. If he is 
not always engaged as a Judge, it is neces- 
sary that he should always be ready so to 
act. Give him other duties, the parties are 
exposed to delays, and jtftitice to the fritter^ 
ing away of evidence. If your Judges have 
plenty of time for other business, they are 
too numerous or their jurisdiction is too 
limited ; you may learn from this that your 
judicial establishment is on too extravagant 
a scale. When the cumulation* of two em- 
ployments is permitted, of which either is 
sufficient to occupy the time of a single indi- 
vidual, the law ought to explain and set 
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forth which of the two does it intend that the 
duties shall he neglected. 2nd— The danger 
tonprightnefis or the reputation for upright- 
ness. All employments entail a diversity of 
social relations and combinations of inters 
ests ; all connections are sources of partiality. 
It is poBsible that the probity of a Judge 
might not suffer from these things, but his 
reputation might suffer and the confidence 
in his judgments will be weakened. (See 
Bentham, Organisation Judiciaire.) 

"In jure non debet fieri acceptio person- 
arum/' and ** A good judge should do nothing 
from his own arbitrary will, or from the dic- 
tates of his private wishes; but he should 
pronounce according to law and justice.'' 
(Cb*e.) "Le devoir d'un Juge consiste a 
rendre la justice sans avoir 6gard & aucune 
recommandation, &c." (Ferridre, Diet, va 
Juge.) 

See also Guyot (E^pertoire vo. Juge), who 
thus writes t^ — "One of the most necessary 
qualifications for a Judge is impartiality. 
Before giving an opinion in any matter 
whatsoever, he ought to assure himself that 
there does not exist in the recesses of his 
heart either passion or private affection for 
either of the parties. The ancients, in repre- 
senting Themis with a bandage over her 
eyes and a balance in her hand, have given 
U8 a just idea of the true character of a 
Judge. It is in order to avoid the effects of 
hatred or friendship, which would not fail to 
incline this balance, that the Act called 
Becusation takes place. A righteous Judge 
will not wait until he is threatened with 
Becusation before before signifying his deter- 
mination to abstain from pronouncing judg- 
ment in any case whatsoever, because there 
may be grounds for Becusation unknown to 
the parties interested. Nobody knows as 
well as he does if he is in his mind more dis- 
posed towards one^f the parties than the 
other — if he does not still cherish some old 
grudge. One is so inclined to find good the 
cause of the person one esteems ; one is so 
greatly disposed to believe that he is unjust 
or guilty for whom one has an aversion, that 
in undertaking to judge between them a man 
often runs the risk of committing an act of 
injustice without intending it The Judge 
shonldy for these reasons, be very cautious. 



and probe his heart to its depths before 
giving his opinion in a matter in which the 
parties are known to him." 

A writer in the North American Review (vol. 
57) thus ably expresses the same idea:— 
" The breath of an imputation cannot obscure 
the mirror of justice. And this immunity is 
essential to the working of the system, and 
to the preservation of that public confidence 
in the judicial tribunals, which is the surest 
guarantee of public order. The judges must 
not only be, but seem just The character 
which they bear is a thing of quite as much 
importance for the common weal as the in- 
trinsic equity of their proceedings. It is little 
for me that a man at a distance, of whom I 
never heard before, is defrauded of his due 
in the Courts. But it is much for me to feel 
the assurance, that, if my person or property 
is ever wrongfully attacked, I shall find a 
just and powerful protector in the Law. Such 
an assurance conduces much to the security 
and happiness of life, though one may never 
have occasion to invoke the aid of this strong 
champion. We say, that all temptations are 
removed as far as practicable ; for it cannot 
bo denied that, even in this independent and 
honorable station, an avaricious judge may, 
if he chooses, contaminate his fingers with 
base bribes, and sell the judgment and his 
own integrity. But those who lay stress 
upon this danger show that they have little 
knowledge of human nature. The gross 
temptation of a bribe may not allure a man 
to a flagrant violation of his oath, though the 
secret promptings of self-interest, the desire 
of pleasing a powerful friend, the hope of 
obtaining a re-appointment to a lucrative 
office, may bias his reason by insensible de- 
grees, and finally lead to a judgment as 
iniquitous as if it had been purchased in 
Court Virtue is usually sapped and mined, 
not taken by storm. Put a man out of the 
reach of these insidious temptatlons,which do 
not call upon him to sacrifice his honor and 
integrity at once, and with a full conscious- 
ness of what he is doiug,but which beset and 
perplex the mind with the prospect of great 
ultimate good to be obtained by trifling and 
gradual deviations from the straight path- 
put him away, we say, from these cunning 
enticements, and he will angrily repel the 

4 
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shameless rogue who comes in the broad 
light of day to buy his consdenoe. When 
passion, or avarice, or ambition is tugging at 
the heart strings, a man becomes a sophist 
to himself, and will try all the wiles of casu- 
istry in order to varnish over the crime, and 
give it the poor semblance of virtue. Any- 
one can resist Apollyon when he comes in 
his proper shape, with horns and hoof, or as 
a grovelling snake; but the cunning Devil 
appears as a beautiful woman, or a judicious 
friend, and the poor dupe clasps him to his 
bosom and is entangled in the snare. Now 
the practice of the Courts abounds with dan- 
gers of the very class which we have here 
described. Perplexed and difficult cases are 
continually arising, in which the rights of 
the respective parties are separated by the 
difference of a hair. So evenly does the mat- 
ter lie between them, so doubtful is the rule 
of law to be applied to such an obscure and 
intricate question, that all the acumen of a 
sharp and vigorous intellect can hardly de- 
termine on which side equity and legal 
authority incline. Let self-interest, in the 
mind of the judge, put a feather into the 
balance, and it will turn the scala He must 
be a poor sophist, in so nice a case, who can- 
not blind himself so far as to believe that 
justice actually requires that decision which 
is most accordant with his own feelings and 
ulterior views." 

The duties of the Magistrates were laid 
down in no ambiguous language by the an- 
cient Roman law :— " Bationibus non preci- 
bus, judices vinci debent." "Judex non 
debet clementior esse lege." "Nemo debet 
esse judex in propria sua causa." '* Ne quis 
in sua causa judicet, vel jus sibi dicat" 
" Nemo sibi jus dicere debet, in re enim pro- 
pria iniquum est judicare.*' "Judex non 
potest injuriam sibi datam punire,'' etc 

Under the old English statute, 18 Edward 
3, stat 4, the following was the oath of the 
Justices of the Peace— which it would be 
well to revive in the present day :— " Ye 
shall swear that well aad lawfully ye shall 
serve our lord the King and his people in the 
office of justice ; and that ye shall do equal 
law and execution of right to all his subjects, 
rich and poor, without having regard to any 
person ; and that ye take not, by yourself or 



by other, privily nor apertJy, gift nor reward 
of gold nor silver, nor of any other thing 
which may turn to your profit, unless it be 
meat or drink, and that of small value, of 
any man that shall have plea or piooess 
hanging before you, as long as the same pro- 
cess shall be so hanging, nor after for the 
same cause ; and that ye take no fee as long 
as ye shall be justice, nor robes of any man, 
great or small, but of the King himself; and 
that ye shall give none advice nor counsel to 
no man, great nor small, in no case where the 
King is party. And that ye by yourself, nor 
by other, privily nor aperUy, maintain any 
plea or quarrel hanging in the King's Court 
or elsewhere in the country. And that ye 
deny to no man common right, by the King's 
letters, nor none other man's, nor for none 
other cause ; and in case any letters come to 
you contrary to the law, that ye do nothing 
by such letters but certify the King thereof; 
and proceed to execute the law notwithstand- 
ing the same letters. And that ye shall do 
and procure the profit of the King and of his 
crown, with all things where ye may reason- 
ably do the same. And in case ye be from 
henceforth found in default in any of the 
faults aforesaid, ye shall be at the King's 
will of body, lands and goods, thereof to be 
done as shall please him. As God you help 
and all saints." 

In more modem times we find Couchot 
writing in the following manner in his 
" Praticien Universel " (Paris, 1747) : " When 
you are fully confirmed as a Judge, you must 
shew respect unto decency in your habits, 
and be assiduous and ever ready to render 
justice in the places and at the times cus- 
tomary, receive no presents, judge according 
to the laws, and never act apart from them 
in order to give your private opinion, supply 
the deficiencies due to the ignorance of the 
attorneys and the parties, and never abuse 
your authority, listen with patience to the 
barristers, read their writings, and punish 
with severity those who speak falsely." 

I have now set forth the theoretical rules 
of conduct for Magistrates and Judges, and 
also the legislative enactments giving all the 
force of punitive law to provisions in accord 
with these dicta of wisdom ; forbidding cer- 
tain acts and hmiting the offices and employ- 
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ments of those holding the responsible posi- 
tion of Judge or MagiBtrate. Space forbids 
my enlanpng farther. Bat I may conclude 
by saying that these maxims, sayings and 
rales of wise men, these statute laws, ordin- 
ances and judicial decisions are not axioms 
or se1f««vident truths. They are the result 
of synthetic reasoning, or the conclusions ob- 
tained from experience. Nearly all laws are, 
in a sense, ex p(t9t facto ; they are remedial or 
made with the intention to counteract and 
remove certain evils. 

In Great Britain, France and the United 
States, irregularities and mischiefs were 
found to arise after uniting any other em- 
ployment with that of the Magistrate or 
Judge. Moralists and jurisconsults wrote 
agaiost the union, and legislators adopted 
their suggestions and forbade the banns. 

The Province of Ontario still permits 
Queen's Counsel leamed-in-the-law, and 
others, to practise their professions and en- 
gage in other pursuits, and at the same time 
exercise the grave duties of a Police Magis- 
trate. It is to be hoped that this anomaly 
will cease and determine by an Act of the 
Legislature doing away with all exceptions- 
enacting that a Police Magistrate shall be a 
Police Magistrate and notliing more. It 
would be superfluous to ai^ue that this is a 
consummation devoutly to be wished. Men 
are the same everywhere, and at all times. 
If abuses sprang up in Europe, and were 
checked by a similar Act on the part of the 
governing bodies — by an argumentum ad 
hominet, without further enquiry, Ontario 
should have such a measure passed. But 
we all know that the very abuses and im- 
moralities practised in Europe wherever a 
cumolation of employments was and is per^ 
mitted to the Judge, exist at the present 
moment in Ontario. The same temptations 
to a Justice of the Peace to deliver a wrong 
judgment and deviate from the straight path 
abound, and we know that they are not 
always successfully resisted. 

RiCHAKD John Wickstebd. 

APPEAL REQISTER^MONTREAL. 
April 8. 

Senkal <fc i/t/^f(^.— Judgment confirmed, 
but appellant to pay only costs as of a motion 
^ dismiss appeal 



Low & Bain, — Judgment confirmed. 

Kennedy <k Exchange Bank of Canada. — 
Judgment confirmed. 

Riordan d: BenmL — Judgment confirmed, 
Monk, J., dt«8. 

Bourgeois & La Banque de St. /ean.— Judg- 
ment confirmed, but reformed as to interest 
allowed, which is reduced to 7 per cent 

Jobin & TerrotLT. — Judgment confirmed. 

Arpin <t- Bomau. — Judgment confirmed. 

Viger <t- iJoWtottfe.— Judgment reversed, 
Tessier, J., diss. 

Irish Catholic Bmefit Sodety & Gooley. — 
Judgment confirmed, Monk and Baby, JJ., 
diss. 

Canada Atlantic Railway Co. & Priewr. — 
Judgment confirmed. Monk and Cross, J J., 
diss. 



OOUR lyAPPEL DE PARIS (France). 

FlSlBT V. HONORE. 

D^cembre 1885. 
Accident — Fea d' artifice — Reffp(mmbiliU. 
JuGE :— QwVn artificer eM renponaable des dom- 
mages fju'U cause par son feu d'artifice, Id 
ou il rCy a pas force majeure^ quand mime 
U serait chargS defaire cefeu d'artifice pour 
d'autres personnes. 

Le 23 juillet 1882, le sieur Fizet se trouvait 
sur le boulevard de THdpital au moment 
oil Tartificier Honors faisait partir, dans le 
square situ6 en face la mairie du 13e arron- 
dissement, un feu d'artifice dont il avait 
6t^ chai^6 par la municipality, lorsquMl fut 
atteint et bless^ & la joue gauche par une 
fus4e. 

Fizet avait assign^ Honors en reparation 
du prejudice 6prouv6 par lui du fait de cet 
accident Le tribunal avait condamn^ Tarti- 
ficier Sl payer Sl Fizet la somme de 4,000 fr. k 
titre de dommages-int^rdts, par les motifs 
suivants. II 6tait ^tabh que Fizet se trou- 
vait k 150 metres environ de Tendroit oi\ le 
feu d*artifice ^tait tir6 et en dehors des limites 
de precaution assignees au public pour sa 
security ; par suite il devait se croire k Tabri 
de tout danger et n'avait aucune precaution 
& prendre. Aucune faute ne pouvait lui etre 
imputee. Honop§, au contraire, devait indi- 
quer & Tautorite charg^e de prendre les me- 
sures de precaution destindes k garantir^le 
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public, la port^ possible et probable de ges 
engins; s'assurer que la direction de ses 
engins ^tait r6gullSre et ne poavait permettre 
aucun accident. Ce ne pent ^tre que par la 
faute ou la negligence de Honor6 ou de ses 
agents que la fus6e qui a bless6 le deman- 
deur a pu venir Tatteindre. Honor6 doit 
done 6tre responsable des consequences de 
cet accident du moment oxi il n'^tablit pas 
que c'est par un cas de force majeure que le 
fait s'est produit 

Honor6 ayant interjete appel, la Cour a 
confirm^ le jugement du Tribunal. 

{Journal de Paris, Rapport de Maitre Albert.) 



INSOLVENT NOTICES, ETC, 

Quebec Official Oazette, April 10. 

Judicial AhandonmenU. 

Joseph Gltophas Brault (Brault k Co.), Shefbrooke, 
April 5. 

Sophronie Boalois, niarehande publiquct Ghambly 
Canton, April 2. 

Josephino FauineiiefiiuurehawtepidfliQtte (M. Paquette 
A Cie.). Pointe Claire, March 23. 

SylveHter Dunn, confectioner, St. John's, April 7. 

Amable Godin* trader, St. Michel d' Yamaflka, Apr. 3. 

Lacien Godin, baker, St. Michel d'Yauiaskai Apr. 3 

Duncan King, innkeeper, Portuge du Fort, March 26 

Ouralora appointed* 

Re Bruno Brodeur, Aichelieu.— Kent & Turootte, 
Montreal, curator, April 7. 

Re Desmarais & Fr^re.— Kent «& Turootte, Montreal, 
curator, April 5. 

Re Magloire Gascon. — John Ogilvie and W. R. 
Adams, Montreal, curator, March 24. 

Re Phileas Guillet.— J. O'Cain, St. John's, curator. 
April 7. 

Re Joseph E. Labreoque, undertaker! Quebec— 
H. A. Bedard, Quebec, curator, April 7. 

He Josephine Paquette. ~C. Desmarteau, Montreal, 
curator, April 8. 

Re Joseph Pariseau.— Kent & Turcotte, Montreal, 
curator, April 6. 

Re Benjamin M. Pettes.—John £. Fay, Knowlton, 
curatori March 26. 

Re Alexander Waters, Tp. of Melbourne. —F. J. 
Penfold, Richmond, curator, April 1. 

Bividenda, 

Re Cl^ophas Langhan.— At office of C. A. Parent, 
Quebec, curator, April 6. 

lie Savage & Lyman, Montreal.— Final div. at office 
of J. M. M. Duff, curator, Montreal. 

Separation as to Property, 

Dame Caroline Trudeau vs. Joseph Dalp6 dit Pari- 
eeau, trader, Belccil, April 8, 



Cadaatre Depotited, 
St. Louis Ward, Montreal East, plan of sab-division 
oomprismg 152-1, 162-2, 162^, 162 A 1, 152 A 2, 1S2 A 3 
andl52A4. 



GENERAL NOTES, 



PuMSHMBNT IM Oldbn Tmk.— At the risk of weary- 
ing readers with a repetition of what has already been 
printed in the Courani, the following brief reeord is 
reprinted from this paper under the date of September 
7, 1.61 : Last week, '.David Campbell and Alexander 
Pettigrew. were indicted before the Superior Court, sit- 
ting in this town, for breaking open and robbing the 
house of Mr. Abiel Abbot, of Wind»or,of Two Watches, 
to which Indictment they both plead guilty, and were 
sentenced each of them to receive 15 Stripes, to have 
their Right Ears out off, and to be branded with a 
Capital Letter B on their Foreheads ; which panish- 
ment was Inflicted upon them last Friday. Pettigrew 
bled 80 much from the Amputation of his Bar that bis 
Life was in Danger.— ifar(/brd Oonutmt, March 9. 



A CuBious Vkbdict.— Probably one of the most 
curiouBand remarkable oases on record of a verdict 
rendered by a jury and sustained by the Court against 
the evidence produced on the trial has just been dis- 
posed of by the Queen's Bench in England. It was a 
suit against an accident insurance company that re- 
fused to pay a policy on the ground that the person in- 
sured had killed himself. The latter was a eommereial 
traveller who had met his death while a passenser on 
a Great Eastern train. Besides himself there were 
but two persons— a young girl and her brother— in the 
car in which he was travelling. They testifi^ that 
between the two named stations he suddenly got up 
from his seat, arranged his papers, put his head out of 
the window, looked up and down the road, then 
opened the door and jumped out When found he wa« 
insensible and soon after died. There was no other 
direct evidence. The two eyewitnesses who testified 
as above were not contradicted ; they were not im- 
peached. Nevertheless the jurj' found that the man 
had not deliberately jumped out of the car, and ac- 
cordingly rendered a verdict against the company. 
This verdict might be explained on the theory that 
corporations are often mulcted by juries without regard 
to the weight of evidence. But the most carious as- 
pect of the cjise is the view taken by the appeal judges 
who sustained the verdict. Justice SUphen believed 
that " there was a strong antecedent probability thst 
the man would not commit suicide," while Justice 
Grove thought it " inexplicable that a person should 
kill himself in the manner and under the ciroumstanoes 
described by the two witnesses." Neither judge ques- 
tioned the veracity of the witnesses, but both th<Migfat 
that " they must be mistaken in their observation.*' 
The theory of the Court was that the man had not 
jumped out of the car, but had accidentoUy fallen 
out, and on this ground the veidict was sustained.— 
N, r. Herald, 
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.Something very strange— something akin 
to a job— something which certainly needs 
explanation, is disclosed by the Pablic Ac^ 
counts of the Dominion in connection with 
the expenditure for the Supreme Court The 
thing has been going on apparently for a 
number of years, but it is only now that our 
attention has been directed to it by one of 
our readers. Turning back to the Public 
Accounts for 1881, we find the following 
item: "George Duval, supplying notes of 
" cases decided in the Supreme Court to cer^ 
** tain law jownalSy $100." We looked with 
some interest to see what authority was 
given for such an extraordinary payment 
The authority assigned is " 43 Vic, c 10," 
that is to say the supply bill for the year ; 
bat an examination of the Act, although it 
revealed a very formidable table of appropri- 
ations in connection with the Supreme Court, 
flEuled to throw any light upon the subsidy 
in question. The item, however, appears in 
the Public Accounts from year to year, but 
in the volume just issued for 1885, the entry 
is shghtly varied, and reads thus : ^ George 
" Duval, furnishing notes of cases in the Su- 
" preme Court to Canada Law Jovmal^ $100," 
that is to say, to the journal published at 
Toronto which formerly talked of " improv- 
" ing the Supreme Court off of the tdff of 
" the earth." {6 L^. News, p. 90.) In the 
jooroal in question, these notes appear under 
the heading, *' Published . in advance by 
" order of the Law Society " [of Ontario]. 
Now, apart from the fleict that the payment 
in question appears to be unwarranted and 
unsupported by anything in the supply bill, 
it will be remembered that a considerable 
proportion of the Supreme Court judgments 
are in cases from this province. Why, then, 
Bhonld these notes be published four or five 
hundred miles away ftom the persons who 
are interested in them, and in a journal not 
drculated in this province ? There is some- 
thing so irrational, so inexpliciible, ip such a 



proceeding that it is difficult to luagine how 
the abuse grew up, or could be tolerated for a 
moment, and it is surely only necessary to 
direct attention to it to have it remedied, for 
it is undoubtedly a gross misapplication of 
public funds. If it be deemed proper that 
the country should pay for the publication of 
these notes in advance, they should certainly 
be published in the province from which the 
appeals are taken, or at all events in the 
Canada OazetUf which is accessible to the 
profession at large. 



The Public Accounts also show that the 
Supreme Court is fSavored in a manner which 
contrasts rather prominently with the treat- 
ment accorded to other Courts. Besides 
$43,000 for salaries of the judges, there is a 
registrar at $3,200, a pricia writer at $2^50, 
a first clerk, and a second derk, a senior 
messenger, and two junior messengers, be- 
sides an occasional messenger; also, $680 
for sheriff and constables ; and a large sum 
every year for books. Last year we have 
thtee items, $468.78, $668.15, and $12.77, aU 
for books, and $310.30 for stationery. The 
judges of other Courts throughout the Donu- 
nion, we believe, are left to buy their own 
books, though their salaries are less by two 
or three thousand dollars per annum. 



NEW PUBLICATIONS. 

Thb Canadian Frangiusb Actt, with Notes of 
Decisions on the Imperial Acts relating to 
registration, and on the Provincial Fran- 
chise and Election Acts ; by Thomas 
Hodgins, Esq., Q.C. pp 220. Toronto: 
Bowsell & Hutchison, Publishers. 
A manual on this subject was obviously 
much needed, and from the examination 
we have been able to make of Mr. Hodgins' 
work, we are disposed to think that the task 
has fiedlen into excellent hands. The author 
states that the object is to provide a full 
summary of the law affecting all classes of 
cases relating to the Electoral Franchise, and 
likely to arise under the Canadian Act of 
1885. The annotations aim at embodying 
all the leading cases which have been 
dedded under analogous statutes in England 
and in the various Provipces, with brief 
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oomments. The notes of cases illostarating 
the meaning of the' terms ** residence" and 
"actual occupation," — which constitute an 
important element in the qualification of 
voters, — have been made very foil. Sum- 
maries have also been given of the Canadian 
Statutes relating to the Electoral Franchise 
since 1791 ; and of the Provincial Acts relat- 
ing to Elections, and to the Property of 
Married Women, — affecting as they do the 
right of husbands to qualify and vote in 
respect of their wives' properties. 

The resolutions passed at meetings of the 
Ontario and Quebec Revising Officers respec- 
tively appear in an appendix. 

The manual, which is in convenient form, 
and neatly printed and bound, appears to 
embrace all that revising officers and counsel 
require, and the author is entitled to their 
thanks for the valuable aid which he has 
brought them in the discharge of their duties. 



Repobto of thb Eighth Anntal Mbetino of 
THE American Bab Association. Pp. 474. 
Philadelphia, 1885. 

The proceedings at the Annual Meetings, 
which are usually held at Saratoga Springs 
during the month of August, form a volume 
of considerable size, and contain a good deal 
of useful information. We have already 
published the report upon the Administrar 
tion of Justice. The next annual meeting 
takes place at Saratoga Springs on August 
18, 19 and 20. 



PRIVY COUNaL. 

London, February 18, 1886. 
Coram Lobd Fitzghrald, Lobd Monkswell, 

LOBD HOBHOXTSB, SiB RiCHARD CoUCH. 

£zohanob Bank of Canada et al., Appel- 
lants, and The Queen, Respondent. 

Privilege of the Crowns— Deposit in Banh—C. C. 
1994— C. C. P. 611. 

Held : — (Reverting the judgment of the Court of 
Queen's Bench, MonirealyM.L.IL,l Q, B, 
302), that Art, 611 of the Code of CivU Pro- 
cedure should he modified so as to give full 
effect to Art 1994 of the CivU Code, and that 
the intention of the legidaiure in these arti" 
cks was to enact to the following effect : — 



That sutjeGtto the special prwUeges pramded 
far in the codes and statutes, the Crown has 
such preference over chirographic creditors as 
is provided in Art 1994 C C. ; and that the 
expression ''persons accountable for Us mo- 
neysy" in {he latter artUde, is not applicahle 
to a bank receiving money of the Crown on 
deposit or current a4xount 
The appeal was from the judgment of the 
Court of Queen's Ben«h, Montreal reported 
in M. L, R., 1 Q. B. 302. See anU, p. 12, 
for the argument of counsel before the Judi- 
cial Committee of the Privy Council 

Lobd HoBHOusa The sole ultimate queation 
in this case is whether the Crown, being an 
oidinary creditor of the Bank which has 
been put in liquidation, is entitled to priori^ 
of payment over its other ordinary creditixs. 
That again depends on the question how the 
two Codes of Lower Canada are to be con- 
strued. Their Lordships think it clear, not 
only that the Crown is bound by the Codes, 
but that the subject of priorities is ezhwiBt- 
ively dealt with by them, so that the Crown 
can claim no priority except what is allowed 
by them. If so, the other points which have 
been elaborately treated both in the colony 
and here are only of subsidiary importance, 
though undoubtedly they have a bearing on 
the construction of the Codes. 

Their Lordships are also clear that the law 
relating to property in the province of Quebec 
or in Lower Canada, from 1774 to 1867, when 
the Codes came into force, must be taken to 
be the "Coutume de Paris," except in such 
special cases as may be shown to fall under 
son^other law. Probably such was the true 
eflfeSof the statute 14 Geo. HL, Cap. 83, but 
at all events there has been an unifDnn cur- 
rent of decision {o that effect in the colony, 
dating back forty years or so before the 
date of the Codes, which ought not now to be 
questioned. 

The next question is whether the Frendi 
Law gave to the King a priority in respect of 
.all his debts, or in respect only of those due 
from <*Comptables." There does not seem 
to have been any difference of opinion on the 
point in the colony. The three judges who 
decided for the Crown upon the ultimate 
question, and the two judges who dedded 
the other way, all thought that the priority 
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given by the French Law extended only to 
" Gomptables.'' And in the Appellants' case 
filed on the appeal from Mr. Jnstioe Mathieu 
it la elaborately ax^ed that the English Law 
and not the French prevailed in Lower Ca- 
nada, bat it is never soggested that the prior- 
ity now claimed conld be claimed under the 
French Law. That snggestioni however, has 
been made upon this appeal to Her Majesty, 
and has been strongly contended for at the 
Bar. 

The matter rests wholly upon the French 
authorities, and it appears to their Lordships 
that the passage dted from Pothier (see Bee., 
pp 82-88») is conclusive of the question un- 
less it can be contradicted or explained 
away. It is not conceivable that the advis- 
en of Louis XIV. should, if an unlimited 
priority existed, address themselves to the 
exact definition by edict of a limited priori ty» 
or that Pothier should comment on that 
edicts all without any reference to the more 
sweeping rule. But so far from being con- 
tradicted or explained away, the passage in 
question is supported and emphasized by 
kter authorities. There is the case reported 
by Sirey (Bee., p. 83), showing one Umit of 
the King's priority, vi&, that his right against 
"Gomptables^' did not extend even to pur^ 
veyorswho might have been paid in ad- 
vance. There are the authorities cited in 
the note to that case, who all draw the dis- 
tinction between the one kind of Crown 
debtor and the other. There is the autho- 
rity of the Nouveau Denisart, expressly 
drawing the distinction between the official 
debts of the ''Gomptable" and his private 
debts due to the King, and the case of the 
Sieur Bouvelais which illustrates that dis- 
tinction (Rec, p. 139). 

If the priority conten€ed for existed in the 
French Law, there could be no difficulty in 
producing authority to that effect English 
textpbooks and reports abound with asser. 
tions of the King's prerogative as we know 
it But absolutely no authority was pro- 
duced in the colony in opposition to the do- 
cision of Mr. Justice Mathieu, and now 
nothing is produced except the work of a 
Gonnsell(»> of State writing in the year 1632. 

Taking the Frendi Law to be as laid down 
by the whole of the judges below, the next 



question is, what is the proper construction 
of Art 1994 of the Civil Code? Andtheonly 
difficulty in it, when considered alone, arises 
from the use of the expressions ** ses compt- 
ables " and ** persons accountable for its mo- 
neys." Here again we have complete accord 
among the judges in the colony, that the ex- 
pressions indicate not all the debtors of the 
Crown, but a limited class of such debtors, 
known to French lawyers under the name of 
" Comptables.'' The strongest expression of 
opinion to that effect is uttered by the judges 
who decided in favor of the Crown. That 
opinion, however, is earnestly combated in 
this appeal. 

That the word " Comptables " is a techni- 
cal term of French Law, denoting officers 
who receive and are accountable for the 
King's revenues, has been abundantly shown 
from the law treatises cited at the bar. It has 
not been shown that in legal documentef the 
word is ever used in the general sense of 
" debtor " or " person responsible." It stands 
in the Code as it is likely a term of art would 
stand, as a noun substantive, which explains 
itself to lawyers by itself, and does not re- 
quire the addition of any explanatory words, 
such as in the English version are found ne- 
cessary because there is no corresponding 
English substantive. The draftsmen of the 
Code were working on the existing basis of 
French Law. They were in the main map- 
ping out a system of French Law. It would 
be a marvellous thing indeed if persons so 
engaged were to use a technical term with a 
definite meaning well known to French law- 
yers, and precisely adapted to the position it 
occupies in the Code, and yet should intend 
to use it in some other sense, which is not its 
technical sense, for which it is not shown to 
be ever used, and for which other words are 
used. 

Even the general dictionaries, five or six 
of which their Lordships have consulted, do 
not lend any countenance to the respond- 
ent's argument. 

The Academic first speaks of the word as a 
noun adjective thus :—** Qui est assujetti H 
" rendre compte ; officier; agent comptable ; 
" les receveurs sent comptables. Je ne veux 
" point de place d'emploi comptable," which 
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Tarver translates, ''I don't want a place 
" where accounts are kept" 

As a SQbstantiye it is said to be thus used : 
"Les comptables sont sujets k 6tre re- 
cherch^Si Cest un bon comptable/' i.e.^ a 
good accountant 

Laveaux says very much the same as the 
Acad^mie. Both show that the word is used 
metaphorically^ as ''Nous sommes compt- 
'' ables de nos talens." 

Littr^ defines the adjective thus :— '' Qui a 
" des oomptos k tenir et H rendre, offiden 
** agent comptable f and he gives the meta- 
phorical use. Of the substantive he says^ 
''Celui qui est tenu de rendre compte de 
" denieiB et de son emploi.'* 

Bouillet, in his " Dictionary of Commerce/' 
says of the word as a substantive, ** Le mot 
" s'applique ft toute personne qui est assu- 
'' jettie k rendre compte des affiures qu'elle a 



Coutanseau and Spiers render it in Eng- 
lish, "An accountant A responsible agent" 
Their Lordships have not found any trace 
of its being used in the general sense of a 
debtor or person under liability except in 
metaphor. 

Tarver and Spiers render " debtor'' simply 
by the word " d^biteur." 

Coming down to its special use in the in- 
strument now being construed, their Lord- 
ships have found many passages in the Civil 
Code where the words ** comptable" and 
" compte " are used strictly of those who are 
bound to account for particular transactions : 
As of a tutor, Art 308 et seq. 

of an h^ritier b^n^ficiaire. Art 677. 

of an executor. Art 913 €^ seq. 

of a husband for his wife's goods. Art. 

1425. 
of an agent, Art 1713. 
of partners. Art 1898. 
They have not been referred to, and they 
have not found any passage, in the Civil 
Code where these words are used to denote 
generally a debtor or person under liability. 
For creditors and debtors the words used 
are "cr6anciers" and "d^biteurs," see Tit 
III. throughout, and particularly Cap. 7. 

To express general liability the Code uees 
such verbs as "Tenir," *<R^pondre," "Char- 
ger," and their inflexions or derivatives. 



If there be any difference between the 
French and English versions, their Lordships 
think that in a matter which is evidently 
one of French Law, the French version using 
a French technical term should be the leading 
one> There might be cases in which such a 
question would arise. But it does not arise 
here. The expression " persons accountable 
for its moneys " is not calculated to convey 
to the mind of an English lawyer the notion 
of an ordinary debtor or of a banker. As 
between a banker and his customers, he, by 
English law, is an ordinary debtor, and the 
amount which he owes them is not "their" 
money) nor is he " accountable" for it in any 
but a popular sense. Arts. 1778 and 1779 of 
the Civil Code seem to be founded on the 
same view. Mr. Justice Ramsay says that 
to call a debtor accountable to his creditor 
would be a perversion of language. Their 
Lordships, without going so far, cannot see 
why, if the draftsmen of the English version 
intended to speak of debtors, they should not 
have used the common term for the purpose. 
Or rather they would have used no term at 
all, but would simply have mentioned the 
claims of the Crown, as they have mentioaed 
the claims of the vendor and the lessor. In 
fact, the terms used are strong evidence that 
in this passage the English version is really 
a translation from the French, and that in 
translating a French technical term for which 
there is no English equivalent, the drafts- 
men have used the best periphrasis they 
could think of. Their words are quite appli- 
cable to a " Comptable," t.«,, an officer collect- 
ing revenue, bound to earmark the funds, to 
account for them, and not to use them as his 
own. Such is the position of an officer under 
Act 31 Vict., cap. 3, eec. 18, as set out in the 
Record, p. 63. The^ may possibly include 
some other cases, but they are not applicable 
to a bank receiving money on deposit or 
current account. 

Construing the words according to the 
technical sense of " Comptables," we come to 
the last question ; which is the construction 
of Art 611 of the Procedure Code. 

In this Article, the word " defendant " is 
used with strict accuracy in reference to the 
subject matter of the title under which it is 
found, but must receive a reasonable latitude 
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of ooDfltniction in applying the Article to 
cases where there is no defendant And^ 
it wonid seem that the words " in the absence 
of" wonld require to be read in the meaning 
of " subject to ;" for it can hardly have been 
meant that the rule was not to apply in any 
case where there were some special privi- 
leges to be answered. When construed in 
all other respects literally, the Article cer- 
tainly gives to the Crown the priority claimed 
for it in this suit But then it comes into 
conflict with Art 1994 of the Civil Code. 

In the first place, by giving to the Crown a 
priority for all its claims, it swamps the lim- 
ited priority given by the 10th head of Art. 
1994, and renders that head unmeaning. 
But beyond this there is actual inconsistency 
between the two Articles. According to the 
literal construction of 611, the Crown has 
priority over funeral expenses and other 
classes of debts which by 1994 have priority 
over the Crown. 

It would seem that the maiority of the 
Queen's Bench paid no attention to this con- 
flict They say they are asked to " set aside " 
611 on the ground that it got into the Code 
in some wrongful way. They were asked to 
do so, and were quite right in their refusal. 
But they were also asked to construe the 
Codes as they stand, and as Mr. Justice 
Mathieu had done. They do not notice the 
conflict of 611 with 1994 or the necessity of 
modifying the construction of one or the 
other. But the duty of the Judge is, if pos- 
sible, to reconcile the two, and for that pur- 
pose to look at all relevant circumstances. 

The appellants at the bar have pressed 
somewhat too absolutely the argument that a 
Procedure Code is not intended to enact sub- 
stantive law, and that this part of the Proite- 
dare Code is only intended to give directions 
to the Courts how to carry the rules of the 
Civil Code into effect. Some of the Articles 
of the Procedure Code (e.y.. Art 610,) do cre- 
ate or establish rights not touched by the 
Civil Code. The two Codes should be con- 
strued together in this part just as if the 
Articles of the Procedure Code followed the 
corresponding Articles of the Civil Code< 

So reading them, we find that the main 
purpose of this part of the Procedure Code is 
to carry into detail the principles laid down 



in the Civil Code, which are repeated in the 
form of directions how money is to be distri- 
buted* And where fresh classes of priorities 
are established, they are subordinate classes 
not interfering "with the larger classification 
of the Civil Code. Of course it could be no 
part of the Procedure Code to contravene the 
principles of the Civil Code, and it is clear 
from Art 605 that the two were believed to 
be working in harmony. And when the 
Procedure Code is found to overlap the Civil 
Code, and so it becomes necessary to modify 
the one or the other, the fact that the func- 
tion of the Procedure Code is in this part of 
it a subordinate one favours the conclusion 
that it is the one to be modified. 

That there should have been any delibe- 
rate intention of giving a large extension of 
privilege to the Crown by the indirect method 
of inserting a provision in a group of clauses 
relating to a judicial distribution of property 
taken in execution, is a thing highly impro- 
bable in itself. And the improbability is 
much heightened by the fact that at the same 
instant the Legislature was engaged in cutting 
down throughout Upper Canada the very 
same privilege which it is held to have been 
setting up throughout Lower Canada. 

The foregoing are their Lordships' reasons 
for concluding that full effect should be given 
to Art 1994, and that Art 611 should conse- 
quently be modified so as to be read in har- 
mony with the other. There is difficulty 
about it, as there always is in these cases of 
inconsistency. Following the rule laid down 
for their guidance in such cases by Section 
12 of the Civil Code, their Lordships hold 
that the meaning of the Legislature must 
have been to speak to the following eff*ect : — 
" Subject to the special privileges provided 
" for in the Codes, the Crown has such pre- 
" ference over chirographic creditors as is 
*^ provided in Art 1994." Or adhering as 
closely as possible to its rather inaccurate 
language, "In the absence of any special 
" privilege, the Crown has a preference over 
" unprivileged chirographic creditors for 
** sums due to it by the defendant, being a 
" person accountable for its money." 

It may be objected that, thus read, the 
Article is only a repetition of what is contain* 
ed in the Civil Code. That is so, but it will be 
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found that Bome of this group of ArtddeB 
(Art 607 may be taken as an example)i in 
fixing the rank of recipients of a fund actu- 
ally under distribution, do contain repetitions 
of the corresponding Articles df the Civil Code 
which give the same rank in the wider and 
more abstract form of privileged claims or 
'* cr^anoes.'^ The objection, therefore, is not 
a serious one, as the repetition results from 
the principle on which these portions of the 
two Codes are framed. 

This reading is nearly the same as the 
readings proposed by Mr. Justice Mathieu 
and Qiief Justice Dorion. It is a large 
modification of the words, but not larger 
than is required to bring the two sections 
into harmony. There is ample authority for 
it in Carter v. MoUon, and the other cases 
cited at the bar, and in that of The WindBor 
dc Annapolis EaUway (7 App. Ca., p. 178). 

The result is, that in the opinion of their 
Lordships the Court of Queen's Bench ought 
to have dismissed with costs the appeal from 
the Superior Court They will now humbly 
advise Her Majesty to make such a decree. 
The Respondents, by whom the Crown is 
represented, will pay the costs of the consoli- 
dated appeals. 

Judgment reversed. 

Horace Davey, 0.0,, D, Macmoiter, Q.C.,and 
N, W» Trenholme, counsel for Appellants. 

SirFarrer HerscheU, Q.C,, G, W. Bwbidge, 
O.C., L. Rugglei Church, Q.C.,andi^. ff, Jevne, 
counsel for Respondents. 



SUPERIOR COURT^MONTREAL* 

Vendeur non payS — RSsohUion de la vents'^ 

Saisie^evendication — PriviUge — Change" 

ment d'itoL 

Juofe: — Que le recours du vendeur non 

pay6 de faire r^ilier la vente lorsque le d6- 

biteur est insolvable est enti^rement distinct 

de son droit de fure saisir-revendiquer les 

choses vendues : que la section 2 de I'article 

1999 du Code Civil qui exige pour la saisie- 

revendication que les choses vendues soient 

entidres et dans le mSme ^tat, ne s'applique 

pas & la r6solution de la vente ; que, par suite, 

le vendeur pent faire r^ilier la vente m^me 

* To appear in Montreal Law Reports, 2 S. C. 



lorsque les maitshandiBes vendues ont M6 
mdlto au stock du d^biteor, si elles peovent 
dtre identifi^es.— froicm et aL v. LabOe, G" 
mon, J., 20 f6v. 1886. 



Atturanee — OondiHons — lUticenee^NuUiti— 
OriancierB^MomdaUwre-^EetpimBcMiiL 

JugA : — ^la Que lorsque parmi les oonditioDs 
d'une police d'assurance se trouve Tobliga- 
tion de d^larer tout autre oontrat d'aasur- 
anoe effectu6 sur la mdme propri^t^ le £utde 
rassur6 de ne pas avertir la oompagnie lors- 
qu'il assure de nouveau sa propri^t^ k une 
autre compagnie, est une reticence qui rend 
nul la police et le oontrat d'assuranoe. 

2o. Que le m4me principe s'applique lorsque 
le nouveau oontrat n'est pas fidt par Tassur^ 
mais par un de ses cr^anciers pour la con- 
servation de son hypothdque, si TassurS en 
ait eu connaissance. 

3o. Que le fiiandataire, qui agit dans les 
limites de son mandat et au nom de son 
mandant n'est pas responsable personneQe- 
ment — Pioard v. La Compagnie (TAMurance 
de VAmirique Britanniqae, MathieUi J., 17 
f6v. 1886. 

TuUUe^DeiHtutumr-InaoivahUiti. 

Juoi : — ^lo. Que la d^oonfiture et I'insolva- 
bilit^ ne sont pas des motifk de destitution 
de tutelle. 

2o. Qu'il faut des raisons trds-graves poor 
autoriser un tribunal A destituer un pdre de 
la tutelle de ses enfants. — Charbonneau v. 
Cliarbonneau, Taschereau, J., 22 f^v. 1886. 

Vente— Oage^Po»$esnon—Tier9^Int€rj)rita' 
tUm—aa arHde 197a 

JuGi :— la Que d'aprds les r^les d'intei^ 
pr^tation, un acte par lequel un d^biteur 
vend A son cr6ancierdes meubles qui sont en 
la possession d'un tiers, avec stipulation que 
s'il ne paye pas oe qu'il doit k son crgander 
dans un certain temps, le cr^ancier deviendra 
propri^taire des meubles, doit dtre oonsid^ 
s'il n*y parait intention contraire, conune 
conf6rant au cr^ander un droit de gage sur 
ces meubles. 

2a Que la possessicm que le tiers avait d^ji 
sufiit pour satisfaire aux exigences de la loi 
(C. C. Art. 1970) s'il consent k retenir gob 
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menbles sujet anx droitB de crgancier.— 
Piaquette t. RainviUe, en revision, Johnson, 
Doherty, Mathieo, JJ., 30 Janvier 1886. 

InprntB — CridU^I)ommage9--RiparaHan. 

JvQt : — Qne le fait de dire, en prdsence de 
t^oins, k an cr^ancier qu'il avail tort 
d'avanoer k son d^iteor, que sa dette 6tait 
risqti6ey que oe d^bitenr ne payait personne 
ei avait d^j& Cait peidre de Targent & d'autres 
cr^anders, et d'autres paroles semblables, 
lorsqae oela est dit sans motif l^time, d'une 
manidrB non oonfidentielle, ni privil^i6e^ 
donne droit en favour du d^biteur A une ac- 
tion en dominages, et m6me & des dommages 
ezemplaires. — Hu$ v. LupSrance, Taschereau, 
J., 27 f6v. 1886. 

Offieier pMie — Avis enaction ^Disistementr-- 
NoweUe action, 
JuGt: — Que lorsqu'un avis ^d'action sous 
Farticle 22 du C. P. C, a 4t6 donn6'& un offi- 
der public, et que Taction subs^quemment 
intents a 6t6 discontinue il est n^cessaire 
de renouveler Tavis pour intenter une nou- 
velle action.— l>«m«r< v. McCarthy, Mousseau, 
J., 6 f^b. 1886. 



CettUm — Privilege du locatewr^Fraii de justice, 
Juoi : — 1. Que le privily du locateur pour 
■on loyer prime celui du curateur et tous les 
frais pour Vorganisation de la faillite, sauf 
ceuz de vente des meubles sujets au privi- 
ly 

2a Que les frais du curateur et auties frais 
ntoasaires & Torganisation de la faillite, ne 
sont pasy quant au locateur, des frais de jus- 
tice. — Be Henaini, failli, Demnarteau, curator, 
et de BdUfeuiUe, contestant, Taschereau, J., 
29 Janvier 1886. 

SubtHtution fidMrcommisiaire — Pridi<^8 de 
rappeU^PropriHS. 

JuoE :~lo. Que dans un acte de donation 
entrevifs oil une propri^t^ est donn^ par un 
pdie k sa fille et k son gendro, dans les termes 
suivants :• • • - ''He was desirous of securing 
"to . • •• the enjoyment and usufruct of .... 
" during the term of their natural lives, and 
'* to settle the said farm upon their children 
"after their death. ..^hath given. ...and 
*' doth give ... .the use and enjoyment, twu- 



'* fruit, of. .. .to be by them, and surviving of 
'' them held — during their natural lives d 
" tUre d^umfruU, and also give .... unto the 
" children now living and those hereafter to 
" be bom. ... to be delivered to them from 
" and after the death of the survivor of . . . . 
''and agreeing that his said daughter and 
" her husband be seized and invested with 
" the full and entire possession thereof dnr- 
^ ing their natural lives, and after their death 
" that the child and children then surviving 
" should be vested with the full and entire 

" possession thereof " oes termes crtont 

une substitution fid^i-oommissaire et non un 
legs d'usufruit 

2a Que dans une substitution fid^-com- 
missaire, le d^c^ de Tappel^ avant oelui des 
grev^ rend la substitution caduque, et per- 
met aux grev^ de disposer de la propri4t6 
substitu^ comme propri^taire absolu. — 
CouJtu et al. v. Darion, Cimon, J., 20 f6v. 1886. 

Innkeeper-^Lien on effects of guest—Traveller^ 
a C. 1481-39 Ftc. (Q.), c^ 23. 

1. A person who furnishes a room in a ho- 
tel, and lives there during two months, can- 
not be considered a *' traveller,'* and therofore 
the inn keeper has no action for intoxicating 
liquors furnished to him (C. C. 1481). 

2. The lien of a hotel keeper on the eflfects 
of a guest under 39 Vic. (Q.), ch. 23, exists 
only for the price of board, and does not ex- 
tend to chaiges for the custody of effects left 
behind by the boarder in the hotel on his 
departure. — Ferguson v. Riendeau, judgment 
of Mathieu, J., confirmed in Review by Do- 
herty, Papineau, Loranger, JJ., Jan. 30, 1886. 



Meubles immobUisSs—PtivUhge pour salaire— 
C. a arts. 2006-2009. 

JugA :— 1. Que le privilege sur les meubles 
ne porte pas sur les meubles immobilises par 
destination on par la loi. 

2. Que le conducteur (foreman) d'une man- 
ufacture de chaussures n'a pas, pour son sa- 
jaire, de pr6f<Srence sur le produit de la vente 
de la manufacture.— iJoc^on v. Chevalier et 
Chevalier, oppt, jugement par Cimon, J., con- 
firm4 en revision, Johnson, Doherty, GUI, 
JJ., 30 Janvier 1886. 
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INSOLVENT NOTICES, ETC. 
Quebec Official OaaeUe, April 17. 
Judicial AbandonmenU, 
Louis Baohand, Jr., of St. Joachim de Sbefford, 
Sweetsburgf April 9. 

Regent Fortin, trader, of St. Alexandre, Qaebec 
April 13. 
J.-Bte Gascon, trader, of»t. J^rdme, April 10. 
L. J. N. Gaathier, St Hyaointhe, April 5. 
Pettigrew ic Paradis, traders, of Isle Verte, April 8. 
Arthur Talbot, Scotstown, April 11 

Curators appointed* 

Re Joseph Bilodeau.— Kent & Turcotte, Montreal, 
carator, April 8. 

Be Sophronie Boulois, Chambly Canton.— J. Bar- 
nab^, Montreal, carator, April 13. 

Be George Dagas, Jr.— A. Daigle, Montreal, carator, 
April 14. 

Be Amable Godin, St. Michel d'Yamaska.— Loais 
Morass^, Sorel, carator, April 12. 

Be Laoien Godin, SoreL— L. Morass^, Sorel, curator, 
April 12. • 

Re Louis Joseph Latour, Lanoraie.— Seath & Davel- 
uy, Montreal, curator, April 10. 

i2e F. X. Leoavalior et al.— Kent <fc Turcotte, Mbn- 
treal, curator, April 15. 

Be Olivier Lefebyre.— J. 0. Dion, St. Hyaointhe, 
ourator, April 9. 

Be Joseph liCmienx.— Kent Sc Turcotte, curator, 
April 12. 

Be Philias Pich^.— C. Millier, Sberbrooke, curator, 
April 6. 

Be Antoine St. Martin, Jr., St. Louis de Bonse- 
cours.— T. Marchessault, Sorel, curator, April 8. 

Dividend Sheet*, 

Be Sgger & Co.— W. A. Caldwell, curator, Montreal, 
AprU 14. 

Be Mulligan & Moore.— 1st and final div. at office of 
Kent & Turcotte, Montreal, April 13. 

Be L Villeneuve.— L. BAinville, Artbabaskaville, 
carator, April 14. 

Be A. S. Vinet, Bedford.— 1st and final div,. Kent & 
Turcotte, Montreal, curator, April 13. 

Separation ae to Property. 

Em^lie Coursolles vs. Hormidas Boucher, carriage- 
maker. Cote St Michel, district of Montreal, Jan. 29. 

Marie Bouchard vs. Pierre Cdt^, undertaker, Mon- 
treal, Jan. 23. 

Adelina Villemaire vs. £. B. Boucher, carriage- 
maker, Mile-Bnd, Montreal, Jan. 15- 

Marie Anne Chabot vs. Th^odule Foisy, Quebec, 
April 15. 

Helena Butler vs. John Quarm, trader, Montreal, 
April 9. 

Marie Annie Aur^lie Franchdre vs. Oswald Chaput, 
L'Assomption, April 12. 



GENERAL NOTES. 

For a physician to publish an advertisement contain- 
ing false statements as to his ability to cure disease, 
knowing them to be false when he makes them, and 



intending thereby to impose on and deceive the' pnblicf 
is " anprofessional and dishonorable conduct" within 
the meaning of a statute.- ^Iltote v. State Boards etc, 
26N-W.Rep. 125. 

The office of Corporation Counsel in New Tork eity 
does most effective work. Last year sixty-three cases 
were tried involving $792,441, of which only $15,551 
was recovered, or less than two per cent* When an 
accident occurs on the streets likely to affect the city, 
it is made the duty of the police to report it to Corpor- 
ation Counsel with the names of witne^es who are at 
once looked up, their testimony secared and photo- 
graphs of the locut made so that the city is well 
prepared to make defence. It is said that the great 
efficiency of this office is due to the fact that it is care- 
fully kept aloof from political spoilsmen and fuch 
irrelevant influence. 

The difference of opinion among the judges afi to the 
legal effect of giving a hand-bag to a porter at a rail- 
way station to be put into the train has extended to the 
Court of Appeal. Lord Justice Lopes, from his deet- 
si on in Bunch v. The Great Weetem Bailway Companv, 
is of opinion that the porter is only authorised by the 
company to carry the bag to the railway carriage, and 
that, if the porter takes care of the bag while the 
passenger is meeting another passenger, he is not act- 
ing within the scope of his employment^ and the com- 
pany are not liable as common carriers if the ba^ 
disappear. M r. Justice Day , in the Court below, shared 
this opinion, but Mr. Justice Smith differed from it, 
and now the Master of the Rolls and Lord Jastioe 
Lindley settle the matter against the railway company. 
The dissentient opinion restricts the scope of the por- 
ter's emplosrment purely to a bee-line between the 
kerbstone and the step of the railway carriage. If th« 
passenger tell the porter to wait at the train while he 
takes his ticket or meets a friend, the company are not 
liable. This seems too narrow an interpretation of the 
duties of a porter, when read in the light of the ordi- 
nary necessities of the process of catc*hing a train.— 
Law Journal (London). 

A most audacious bill (says the Pall Mall Gazette) 
has been laid before the French Chamber* A deputy 
has actually introduced a measure to disestablish the 
bar. .The bill proposes— with a brutal simplicity— 
to rob the profession of all its rights and monopoly. 
It is not a question of control or reform, but simply to 
dip a sponge in water and wipe the whole transaction 
off the surface of the sUte. M. Michelin's proposal 
is that every litigant should conduct his own ease, and 
if he judges it unwise to do so might trust his defence 
or the conduct of his claim to one friend who should 
represent him. All the etiquette of the profession— 
this revolutionary reformer proposes— is to be dis- 
regarded. That friend may charge whatever terms he 
likes. No robes are to be worn. The dossier and the 
tocque are to disappear. The " privilege of counsel *' 
is to be abolished- There is to be no protection. If 
the conductor of the case asks abusive questions of 
the witness whom he cross-examines, he mav be pro- 
ceeded against for libel— that is, presumably, if he 
has not already been challenged to a dueL To the 
obvious criticism that a lawyer needs a^ legal educa- 
tion, M. Michel in replies that he will have no lawyers* 
All that is wanted is that the facts should be stated. 
The law is to be studied by the judges, who are well 
paid for their work* 
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CrandalY. Accident Insurance Company of 
N,A., published in the present issue, will 
form a leading case in the law of accident 
insurance. Tlie Court (not without reason) 
seems to have been doubtful of the sound- 
ness of its own decision, and avowedly de- 
cided against first impressions, and under 
the pressure of an English authority. The 
first part of the argument seems quite clear- 
that death from injuries inflicted when the 
person is insane is death by accidental and 
violent means. It is like a person falling 
from a window in his sleep, or unguardedly 
stepping off the platform of a moving car. 
It is not a voluntary act : it is not suicide. 
It does not come, therefore, under the clause 
exempting the Company from responsibility 
if the death be caused by suicide or self- 
inflicted (i.e., voluntarily self-inflicted) inju- 
ries. But in the Orandal case the policy also 
provided that the Company should not be 
liable if death were caused Wholly or in part 
by disease. Now, if the death in this case 
was not a death by suicide, it was because 
of the insanity of the person insured. But 
it is admitted that insanity is a disease} and 
the Company is not liable if death be caused 
whoDy or in part by disease. It seems to 
us, therefore, that there was no action on the 
policy. The risk was one for a life insurance 
company, and not for an accident insurance 
company. The learned judge would, appar- 
ently, have taken this view, but for the au- 
thority of Winspear v. Accident Ins, Co., where 
a person, in an epileptic fit, fell into a pool of 
water and was drowned. The action was 
maintained by the Queen's Bench Division. 
That case is of high authority, but we con- 
fess we are not quite convinced by the rea- 
soning. It does not appear to have been 
carried to the Court of Appeal or to the 
House of Lords. Moreover, the cases are not 
quite parallel, and the authority of the Win" 
spear case should not be extended further 
than absolutely necessary. The Orandal 



case is against a Montreal company, and we 
are informed that it is about to be taken to 
the Supreme Court of the United States. . 
The Supreme Court will be in no way bound 
by the English decisions, and very possibly 
may come to a different conclusion. 



The Minister of Justice stated in the House 
of Commons, a few evenings ago, that there 
are about two hundred decisions of the Su- 
preme Court which "have never been reported 
at all, and this was the ground assigned for 
appointing an assistant reporter, at $1100 per 
annum. When it is taken into considera- 
tion that many of these decisions, thus unre- 
ported, have overturned the long-established 
jurisprudence of this Province, and reversed 
decisions rendered by men of far superior 
calibre to the persons nominated to the Su- 
preme Court, such a statement leads to very 
serious reflections. But the reporter of the 
Supreme Court being thus overtasked, may 
it not be respectfully asked whether it was 
right, whether it was wise, that he should be 
permitted, nay encouraged by a special sub- 
sidy out of the public purse, to assume addi- 
tional work for a publication at Toronto? 
This is a mystery yet unexplained and inex- 
plicable. It appears to have been done with- 
out the consent of Parliament, without the 
sanction of the Government, and without 
the knowledge of the Bar. 



Mr. Courtney Kenny has introduced a bill, 
in the English House of Commons, with the 
object of freeing laymen from liability to 
prosecutions for the expression of opinion on 
religious matters. Its provisions are rather 
curious. The preamble declares the expe- 
diency of repealing certain laws, which were 
intended for the promotion of religion but 
are no longer suitable for the purpose. What 
the bill then proceeds to enact is that no 
criminal proceedings shall be instituted for 
schism, heresy, apostacy, blasphemous libel, 
blasphemy at common law, or atheism. This 
provision, however, is not intended to affect 
proceedings in the Ecclesiastical courts 
against clergymen of the Established Church- 
es. Of the enactments expressly repealed 
the first is a statute of King Edward VI. 
" against such as shtill unreverently speak 
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against the sacrament of the body and blood 
of Christ, commonly called the sacrament of 
the altar." One part of this statute, which 
the bill repeals, directs that the sacrament 
shall be administered to the people both in 
bread and in wine. Another enactment re- 
pealed is that portion of the Act of Uniform- 
ity of the first year of Queen Elizabeth which 
imposes penalties on those who " in any in- 
terludes, plays, sonjrs, rhymes, or by other 
open words declare or speak anything in the 
derogation, depraving, or despising of the 
same book (of Common Prayer), or of any- 
thing therein contained, or any part thereof." 
Another statute repealed by the bill is one of 
King William III. for the more effectual sup- 
pressing of blasphemy and profaneness. 
This enactment directs punishment for any 
one who, having been educated in or having 
made profession of the Christian reUgion, 
shall by writing, printing, teaching, or ad- 
vised speaking deny any one of the persons 
in the Holy Trinity to be God, or shall assert 
or maintain that there are more gods than 
one, or shall deny the Christian religion to 
be true or the Holy Scriptures to be of divine 
authority. However, the Act of King George 
II. against profane cursing and swearing is 
not to be affected, nor any other enactment 
that is not expressly repealed. 



SUPERIOR COURT. 
D. OF Saint Francis, June, 1885. 
Coram Brooks, J. 
BowEN et vir v. Brodeeick et aL 
Procedure — Folle EncMre, 
Held ; — Thai the petition far a folle ench^re 
must contain a defcription of the immovabky 
of which the resale is sought, and that a 
reference to the property as being that de- 
scribed in the sherijjps return is insufficient 
The adjudicatairej haviag failed to pay the 
price of sale within the legal delay, the plain- 
tiff petitioned for a vend. ex. 

The petition contained no description of 
the immovable, other than a reference to it 
as being the property described in the sheriff's 
return. 

The adjridicataire submitted that a proper 
and complete description of the immovable 
should appear on the face of the petition, 



and that the petitioner could not supplement 
an otherwise incomplete description, by refer- 
ence to another document 

The Court was of the same opinion and 
rendered judgment accordingly. (0 

D. C. J?o66rtoon, for petitioner. 

/. S. Brodcrick for adjvdicataire. 
(d.cr.) 



U. S. CIRCUIT COURT, E. D. OF WIS- 
CONSIN. 
Crandal v. The Accident Insurance Company 
OF North America- 

Acmlent Insurance-^Suicide uHun insane. 

Death by hanging, wlien the person thus ptUting 
an end to his life is insane, is a deaihfrum 
bodily injury^ effected through " exierual, 
accidental and violent means" tvithin Uie 
meaning and intent of a policy of accident 
insurance. 
The policy in this case provided dtai the insur- 
ance sJumld not extend to death or disability, 
" which may liave been caused wholly or in 
part by bodily infirmities or disease." Held, 
that the death of the insured was not caused 
within the meaning of the law or the intent 
of the policy ^ by the disease of insanity, bttt 
by the act of self-destruction. 
Dyer, J. On the 23rd day of May, 1884, 
the defendant company issued to Edward M. 
Crandal, since deceased, an accident policy 
of insurance, by which it promised to pay to 
the plaintiff, who was the wife of the insured, 
the sum of ten thousand dollars within thirty 
days after sufficient proof that the insured, 
at any time within the continuance of the 
policy had sustained bodily injury effected 
through external, accidental and violent 
means within the intent and meaning of the 
contract, and the conditions thereunto annex- 
ed, and such injuries alone had occasioned 
death within ninety days from the happen- 
ing thereof. It w^as provided in the policy 
that the insurance should not extend to death 
or disability " which may have been caused, 
wholly or in part by bodily infirmities or 
disease." Further, that no claim should be 
made under the policy, if the death of the 



(^) But see Vincent v. Roy dit Laj^eMit, M.LR.. 
2 S,C. 84. 
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insured ahoald be caused by suicide or self- 
inflicted injuries. 

While this policy was in force, the insured, 
Edward M. Crandal, took his own life by 
hanging, and the jury to whom the case was 
submitted for a special verdict on the facts, 
has found that at the time of the act of self- 
destruction, he was insane. The question 
reserved for consideration by the court, and 
now to be determined, is whether the death 
was one covered by the policy. The question 
of liability, as it here arises upon an accident 
policy of insurance, seems to be one of first 
impression. Unaided by direct authority, 
the court is called on to determine, First, 
whether under such a policy as this, death 
from self destruction occurring when the in- 
sured is insane, may be said to have been 
caused by bodily injuries effected through 
accidental means. This question, it will be 
understood, is here to be considered quite 
independently of the question whether dis- 
ease or physical infirmity was a promoting 
cause of death. 

The verdict of the jury was unquestion- 
ably right The case was one in which the 
evidence clearly established the fact of in- 
sanity. The symptoms of a disordered mind 
were manifested in the countenance, conduct 
and conversation of the insured. He was 
^sleepless, was sometimes unduly excited, 
'then unnaturally depressed. He suflfered to 
such an extent from melancholy, that he 
abandoned his accustomed habits and pur- 
suits. Fondness for family and friends 
changed to indifference, and in short, his 
reasoning powers and self control appear to 
have been prostrated by the fear of want, and 
by morbid impulses and delusions, such as 
in this species of insanity, impel to self- 
destruction. Upon the facts shown, the jury 
might well find that his judgment, his voli- 
tion, hi» will were over-thrown, so that in 
the ItiXkgnaig^ of Mr. Justice Nelson, when 
Chief Justice of New York, in the case of 
Breasted v. Farmers L. <fc T. Co., 4 Hill, 73, 75, 
" The act of suicide was no more his act in the 
sense of the law, than if he had been impelled 
by irresistible physical power." Upon the 
verdict and the facts which sustain it, it may 
then be assumed that when the deceased 
took his life, it was not his voluntary, rational 



act. He could not exercise his natural powers 
of volition, and thereby control his judgment 
upon tlie act he was about to commit. The 
physical violence, therefore, which termin- 
ated his life, was the same as if it had come 
upon him from sources outside of himself, 
and for which he was not responsible. It 
was force emanating, not froufi the brain and 
hand of Edward ^I. Crandal as a responsible, 
voluntary agent, but force which was uncon- 
trollable so far as he was concerned. The 
means employed to produce death were ex- 
ternal and violent. Were they not also in a 
just and true sense accidental, if the deceased 
was so far bereft of his reasoning faculties, 
tliat his act was not the result of his will, or 
of a voluntary operation of his mind ? If in 
consequence of his condition of irresponsibi- 
lity, the violence which he inflicted upon 
himself, was the same as if it had operated 
upon him from without, why was not the 
death an accident, within the definition of 
the term as given by Bouvier, namely, " an 
event which, under the circumstances, is 
unusual and unexpected by the person to 
whom it happens. The happening of an event 
tmthout the concurrence of the tvUl of tlie person 
by wlwse agency it vxxs caused. " 

No case has been cited where the question, 
as here presented, was directly in judgment ; 
but there are dicta, which afford some aid in 
reaching a conclusion. In 7 Amer. L. Rev. 
587, 588, various definitions of an accident, 
as the term is used in insurance policies, are 
given, namely, " an accident is * any event 
which takes place without the oversight or 
expectation of the person acted upon or 
affected by the event.* Eipley v. Ry, Passen- 
gers* Assurance Co., 2 Bigelow's Cases, 758 ; 
Providence Life Ins. Co. v. Martin, 32 Md. 310. 
It is * any unexpected event which happens 
as by chance, or which does not take place 
according to the usual course of things.' N. 
Amer. Ins. Co. v. Burroughs, 69 Pa. St, 43. * It 
is something which takes place without any 
intelligent or apparent cause, without design, 
and out of course : * Mallory v. Traveller's Ins, 
Co., 47 N. Y. 52. * Some violence, casualty or 
vis major is necessarily involved' in the term 
accident It means, in short, in insurance 
policies, an injury which happens by reason 
of some violence, casualty or vis moQW to the 
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assured, without bis design or consent, or 
voluntary co-operation." Similar definitions 
are given by Mr Justice Paine in his dis- 
cussion of the question, in Schndder v. In^. 
Co.. 24 Wis. 30. 

In ScheidiTt-r v. Ins. Co., 58 Wis. 14, it was 
alleij^ed in the pleading that while the assured, 
who was travelling in a railway car, " mm in 
a doztd and unconfiriou'* condition of mind, and 
not knowing or rccdizing whni he vhjls doings lie 
involuntariln arose from his seat and walked 
unconsciously to the platform of the car, and 
fell therefrom to the ground : " and it was 
held that this constituted a good cau«e of 
action upon a [H^licy of accident insurance. 
Here, it is true, the injury resulted from fall- 
ing from the car; but since the moviuic cause 
was the involuntary net of leaving the seat 
and walking to the platform, the case sug- 
gests the inquiry, if, for example, a person in 
a fit of somnambuHsm, or in delirium not 
knowing or realizing what he <> doing^ involun- 
tarily inflicts injury upon himself, that is, by 
means of his own hand — and death ensues, 
is not such an injury as much the result of 
accident, as if, in the same circumstances, 
the injury results from other external forces, 
such as falling from the platform of a mov- 
ing train ? 

In Hill V. Ins, Co., 22 Hun, 189, the insured 
took poison by mistake and died suddenly. 
The court said that death occurred through 
accidental means. The taking of poison was 
not the result of the will or intention of the 
person, and was therefore not his voluntary 
act. It was adjudged, however, that the 
plaintiff could not recover, on the ground 
that the policy contained a clause that tlie 
company should not be liable if death 
should Ije caused by taking poison. And this 
clause was held to exempt the company from 
liability, whether the poison was taken in- 
tentionally or by mistake. In Pia-ce v. Tni- 
xrl/cr's Inmranc€ Co., 34 Wij^. 395, Mr. Chief 
Justice Dixon, speaking for the court, in 
interpreting the clause in the ix)licy in ques- 
tion in that case, referred to instances of 
death resulting from an act committed wnder 
the influence of delirium, as if the person 
should in a paroxysm of fever, precipitate 
himself from a window, or having been bled, 
remove the bandages, or should take poison 



by mistake, and observed that deaths thus 
produced "are more properly denominated 
deaths by accident than deaths by suicide. 
* * * Deaths so caused, are held to be 
deaths by accident within the meaning and 
purpose of policies of insurance against ac- 
cident, as where a man negligently draws a 
loaded gun towards him by the muzzle or the 
servant Alls the lighted lamp with kerosene 
and the gun is discharged, and the lamp 
explodes." In Horn v. Life Ins, Co,, 7 Jur. 
{N. 8.) 673, the court, in passing upon the 
question whether a policy of insurance upon 
life is rendered void by the suicide of the 
insured when insane, speaks of such a death 
as just as much an accident as if the insured 
had fallen from the top of a house. 

In Bruuted v. Farimr's L. tC* T. Co,, 8 N. Y. 
3(J6, it was observed by the court that " a 
death by accident and a death by the party's 
own hand, when deprived of reason, stand on 
principle in the same category. In both 
cases the act is done without a controlling 
mind." 

To maintain the proposition that because 
his own hand constituted the violent means 
employed by the insured in taking his life, 
those means were not external and acciden- 
tal, it is necessary to take a distinction be- 
tween force emanating from the insane person 
himself, and force operating independently 
from without. I can hardly think there is * 
ground for such a distinction. The injur}' 
and the death seem equally fortuitous in both 
cases, for in neither case is there a concur- 
ring will which prompts the act An insane 
man burns his own insured property. The 
insurer is nevertheless liable for the loss, un- 
less its contract expressly exempts it from 
liability, even in case of such a burning ; 
this, for the reason that the act was not vo- 
luntary, or done with the assent, procurement 
or design of the assured as a rational person : 
Karon: v. Continental Ins, Co,, 57 Wis. 50. 
Although, in the darkness that enveloped his 
mind, the hand of Edward M. Crandal ad- 
justed the fatal noose, the act was no mora 
attributable to his voluntary agency, than if, 
as a sane man walking the street in the 
darkness of night, the same fatality, without 
co-operation on his part or even conscious- 
ness of danger, had overtaken him. There- 
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fore it would seem that in tbe one case as in 
the other, the death would be attributable to 
casualty. Additional force is given to tliis 
view of the question, when we consider that 
in cases arising upon life insurance policies 
decided by the Supreme Court of the United 
States, it has been repeatedly held that if the 
' insured, while in the possession of his ordi- 
nary reasoning faculties, from any motive, 
intentionally takes his own life, such death is 
within the proviso on the subject of suicide, 
and the insurer is not liable. On the contra- 
ry, if the insured takes his life when insane, 
then the death cannot be said to be " by his 
own hand," and the insurer is liable. And 
so it would seem to follow, that, as in the lat- 
ter instance, the act of self-destruction is not 
the act of the party, it must be regarded in a 
case like the present, as brought . about by 
means which are accidental, because not the 
result of the concurring will of the insured. 

It is to be further observed that in the pol- 
icy in suit, the company declares that it 
incuiB no liability in case of death from sui- 
cide or self-inflicted injuries. Thus it api)ear8 
that the insurer took into consideration the 
possibility that the insured might volunta- 
rily, and with deliberate intent— that is as a 
sane person — ^take his life, and in such case 
the death was not to be regarded as covered 
by the contract, because not effected by acci- 
dental means. This is the import of this 
clause in the policy. But no provision is 
made against suicide when insane. And this 
also adds force to the view that the contract 
Ls fairly open to the construction contended 
for by the plaintiff. By the term " self- 
inflicted injuries" as used in the policy, was 
not meant injuries inflicted by the insured 
upon himself when insane ; but injuries self- 
inflicted when capable of rational, voluntary 
action. 

Several cases have been cited by counsel 
for the defendant Among them is Harrui v. 
Traveller's Ijis. Co., decided by the Superior 
Court of Chicago in 1868, and referred to 
in Amer. Law Rev., VoL VII, p. 589 ; but 
tbe point here involved does not seem to 
have been there raised The deceased was a 
fireman who was accidentally buried under 
a faUing ^all, but was soon rescued with- 
out apparent injury, and continued his work 



for three months, when he took poison. In 
a suit to recoVer the insurance on liie 
ground that the accident rendered him in- 
sane, it was held that if he was insane on 
account of the accident, the death ^ras too 
remote to be covered by the policy, which 
included only proximate results. It would 
seem that the plaintiff relied upon the 
original accident as a ground of recovery and 
that was held too remote. Another case 
cited, is Pollock v. U, S. Mulval Acddmt 
A8s\ 28 Albany Law Jour. 518. But all 
that was decided in that case was, that 
the defendant was not liable for a death by 
poison, because the contract so expressly 
provided ; and in view of that provision it 
made no difference whether the poison was 
innocently or intentionally taken. There 
was no question of insanity involved, and 
moreover the death was not caused by "ex* 
temal violence," and this was one of the pre- 
requisites to recovery as fixed in the contract. 
In Bayless v. Thi' Traveller's Ins. Co. 14 Blatch. 
144, the question of insanity did not arise, 
and it is on the same line in principle with 
Pollock V. U. S' Mu^l Accident Ass^n^ supra. 

On the whole, my conclusion is, that the 
death of the insured, Edward M. Crandal, 
resulted from injuries effected through acci- 
dental and violent means, within the mean- 
ing of the policy in suit 

Second, Still another and equally inter- 
esting question remains to be determined. 
The contention of the defendant is, that the 
death in this case was caused by bodily in- 
firmities or disease, namely, the insanity of 
the insured, and therefore that the plaintiff 
cannot recover. As has been observed, the 
policy provides that the company shall not 
be liable if the death be *' caused wholly or 
in part by bodily infirmities or disease." 
The policy further recites that it is issued in 
consideration of the warranties made in the 
application for insurance, and of the pre- 
mium paid ; and in the application signed 
by the assured, he makes certain statements 
of fact usual in such cases, the last of which, 
nufabered 15, is as follows : " 1 am aware 
that this insurance will not extend to * * * 
any bodily injury happening directly or in- 
directly in consequence of disease; nor to 
death or disability caused wholly or in part 
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by bodily infirmities, or by disease ; * * * 
nor to any case except when the accidental 
injury shall be the proximate and sole cause 
of disability or death." This is not a war- 
ranty of any fact It is in effect merely an 
admission of knowledge on the part of the 
insured of such limitations of liability as 
may be declared in the policy. As, there- 
fore, it is to the policy we must look for these 
limitations, it is observable that the policy 
does not declare that the insurance shall not 
extend to any bodily injury "happening 
directly or indirectly in consequence of dis- 
ease;'* but only that it shall not extend 
" to death or disability which may have been 
caused wholly or in part by bodily infirmities 
or disease." This, then, is the limitation of 
liability to be considered as it is expressed 
in the policy issued and delivered subse- 
quently to the application for insurance, 
rather than the statements on the subject 
contained in the application. The fifteenth 
clause in the application is not referred to in 
the policy. Wherein, therefore, it differs 
from the written contract, it is no part of the 
contract 

The argument of counsel for the defendant 
is, in brief, that insanity is a bodily infirmity 
or disease; that in ordinary life insurance 
cases it is regarded and characterized by the 
courts as a disease and therefore it is, that 
insurance companies are held liable in cases 
of suicide when the insured was insane. 
Further, that in the case in hand, the act of 
self-destruction was occasioned by the in- 
sanity, and so that within the meaning of 
the policy, the death was caused by disease, 
I was much impressed with the force of this 
argument, and if I may use the language of 
Denman, J., in a case hereafter referred to, 
" but for Win.^ear v. Accident Ins^wance Com- 
jyany, 6 Q. B. Div. 42, 1 am not sure but that 
I should have thought the company were 
protected." 

It is true that in cases upon life policies, 
death by an insane suicide is regarded by 
the courts as death by disease. As it is ex- 
pressed in Eastabrook v. TIic Union MuL Mfe 
Ins. Co., 54 Me. 224, " Death by disease is 
provided for by the policy. Insanity is a 
disease. Death which is the result of insa- 
nity, is death by disease." It is to be borne 



in mind, however, that this and similar ob- 
servations are made in a class of cases where 
the insurance is not special but general, and 
where the protection which it is intended to 
afford covers all diseases and disorders, other 
than those which may be specially excepted, 
which result in death. In the case of a life 
policy it may not matter whether the disease 
of insanity or the particular act of self- 
destruction be regarded as the immediate 
cause of death. It is the life which is insured, 
and liability arises when death occurs, unless 
the death is within one of the specially ex- 
cepted cases enumerated in the pohcy. The 
fact therefore that in such cases it is said that 
death which is the result of insanity is death 
by disease, does not reach the question we 
have here, which is : What, under the pro- 
visions of a policy which covers accidents 
only, was the cause of death ? In the sense 
of the clauses on the subject in this policy, 
was the death caused by disease or by the 
act of violence in question ? Although the 
words of the policy are "caused wholly or 
in part by bodily infirmities or disease," I 
suppose the true inquiry is, what was the 
actual, proximate cause of death? For in 
law the re is but one cause. That is the prox- 
imate cause which may either directly or 
indirectly produce the result If the death 
was caused in part b)r disease, the disease 
must have been a proximate cause of death.'' 

"One of the most valuable criteria fur- 
nished us by the authorities," says Mr. Jus- 
tice Miller, in Ins. Co. v. Tim^d, 7 WalL 44, 
" is to ascertain whether any new cause has 
intervened between the fact accomplished 
and the alleged cause. If a new force or 
power has intervened, of itself sufficient to 
stand as a cause of the misfortune, the other 
must be considered as too remote." In /iw. 
Co. V. Transportation Co., 12 Wall 199, it was 
said by Mr. Justice Strong, "there is un- 
doubtedly difiiculty in many cases attending 
the application of the maxim, proxima cau9a 
non remota spectaiur,^ but none when tho cau- 
ses succeed each other in order of time. In 
such cases tho rule is plain. When one of 
several successive causes is sufficient to pro- 
duce that effect, the law will not regard an 
antecedent cause of that cause, or the * catisa 
causans.^ In such a case there is no doubt 
which cause is the proximate one, within 
the meaning of the maxim. But when there 
is no order of succession in time, when there 
are two concurrent causes of a loss, the pre^ 
dominating efficient one must be regarded as 
the proximate, when the damage done by 
each cannot be distinguished." 

The cases most nearly in point upon the 
question here in judgment, aze Rq/noHdf v. 
Accidental Ins, Co., 22 Law Times Rep. N. S. 
820; Winspear v. The Accident Ins. Co. (li- 
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mited), 6 L. Rep. (Q. B. Div.) 42 ; Laurence v. 
T%e Accidental Ins. Co. (Limited), 7 L. Rep. 
(Q. B. Div.) 216 ; and Scheffer v. R. R. Co. 105 
TJ, S. 249. Although it may extend this opi- 
nion to greater length than is desirable, it 
seems necessary to give attention to these 
cases somewhat in detail. 

In the Reynolds case, the facts wore that 
Thomas Humphrey effected with the defend- 
ant company " a policy^ of insurance, where- 
by it was declared that if during the con- 
tinuance of such policy, the said Thomas 
Humphrey should receive or suffer bodily 
injury from any accident or violence, in 
case such accident or violence shoxdd cause 
ilif death of the said Thomas Humphrey, 
within three calendar months after the oc- 
currence of such accident or violence, the 
fall sum of three hundred pounds should 
be payable to the personal representatives, 
etc • • • Provided also, and it is here- 
by expressly agreed and declared that no 
claim shall be payable by the said company, 
under the policy, in respect of death or in- 
jury by ac(ndent or violence, unless such 
death or injury shall bo occasioned by some 
external and material cause operating upon 
the person of the said insured, and unless 
in the case of death, as aforesaid, such death 
shall take place from such accident or violence, 
within three calendar months, etc." 

It appeared that Humphrey, while the 
policy was in force, went into the sea to 
bathe. While in a pool about one foot deep, 
he became suddenly insensible from some 
unexplained, internal cause, and fell into the 
water with his face downward. A few min- 
utes afterwards he was found lying dead 
with his face in the water, and water escaped 
from his lungs in such a manner as to prove 
that he had breathed after falling into the 
water. The question for the opinion of the 
court, was whether tl^ death of Humphrey 
occurred in a manner entitling the plaintiff 
as his executor to receive the sura of three 
hundred pounds under or by virtue of the 
policy, Bosanqiwt, for the defendant, argued 
that ** if a man is pushed into the water, or 
forcibly held down in it, his death then 
results from violence within the moaning of 
the policy. If a man accidentally falls into 
the water and is drowned, his death results 
from accident ; hut if a man falls doim in a fit 
in a shallow pool, and is drovmed^ his death is 
the renUt, not of accidtrnt, or of violence, f/ut of 
the fit, even though the immediate cause of 
death be, as here, suffocation by drowning." 
Willes, J., said : " In this case the death re- 
sulted from tho action of the water on the 
lungs, and from the consequent interference 
with respiration. / think that tlie fact of the 
deceojied falling in the uxiter from sudden insen- 
sibility itus an accident, and consequently that 
onr judgment must be for the plaintiff." It 
is to be obaeived of this case, that it has only 



a general application to the question under 
consideration, because tlie proviso in the 
policy contained no such condition as we 
have here in relation to disease as a cause, in 
whole or in part, of death. 

In the Winspear case, the facts were, that 
W. effected an insurance with the defendants 
against accidental injury, and by the terms 
of the policy the defendants agreed to pay 
the amount insured to W.'s legal represent- 
atives should he sustain ** any personal in- 
jury caused by accidental, external and 
visible means," and the direct efftct of such 
injury should cause his death. The policy 
also contained a proviso that the insurance 
should, not extend " to any injury caused fr?/ or 
arising from natural disease or weakness, or eX" 
JuinMion conseqiu^it upon disease * * * or 
to any death arising from disease, although such 
death may hm^ ham accelerated by accident.*^ 
During the time the policy was in force, and 
whilst W. was crossing a stream, he was 
seized by an epileptic fit and fell into the 
stream and was drowned, whilst suffering from 
the fit,h\iihe did not sustain any personal 
injury to occasion death, other than drown- 
ing. 

Here it was argued that there would have 
been no drowning had the insured not had 
an epileptic fit; that it was the fit which 
caused the drowning, and that the death 
therefore was from an injury caused by the 
fit ; just as it is argued in the case at bar that 
there would have been no suicide had the 
insured not been insane ; that it was the in- 
sanity which caused the suicide, and that 
therefore the death was from an injury 
caused by insanity. But Lord Coleridge, C. 
J., said : *' I am of opinion that this judg- 
ment should be aflirmed, and that on very 
plain grounds. It appears to be clear from 
the statement in this case that the insured 
died from drowning in the waters of the 
brook whilst in an epileptic fit, and drown- 
ing has been decided to bo an injury, because 
in the words of this policy, caused by * acci- 
dental, external and visible means.' I am 
therefore of opinion, that the injury from 
which he died was a risk covered by this 
policy, and the only question then remaining 
is, wiiether tho case is witliin the proviso 
which provides that the insurance * shall not 
extend to death by suicide, whether felonious 
or otherwise, or to any injury caused by or 
arising from natural disease or weakness, or ex- 
Jmifition consequent upon disease.' It is cer- 
tainly not within tho first part of this proviso, 
because the death was not so occasioned. 
Neither does it appear to me that the cause 
of death was within those latter words of the 
proviso. The death vns not caused by any 
natural disease, or weakness or exhaustion 
consequent upon disease, but by the accident 
of drouning, 1 am of opinion that those 
words in the proviso mean what they say, 
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and that they point to an injury caused by 
natural disease, as if, for instance, in the 
present case, epilepsy had really been the 
cause of the death. The death, however, did 
not arise from any such cause, and those 
words have no application to the case, and 
therefore the judgment of the Exchequer 
Division must be affirmed." This case in its 
facts and upon principle appears to be 
directly in pomt ; for if there the death was 
not in a legal sense caused by the fit, but by 
the drowning, so here it was not caused by 
the insanity or disease, but by the act of self- 
destruction. 

In the case of Lawrence, there was a policy 
of insurance against death from accidental 
injurjj, which contained the following con- 
dition : " This pohcy insures payment only 
in case of injuries accidentally occurring 
from material and external cause operating 
upon the person of the insured, where sucli 
accidental injury is the direct and sole cause 
of death to the insured; * * * But it 
does not insvre in the case of death arising from 
fits * * * or any disease ivIiatcveTy aiising 
before or at the time orfolhuing such accidental 
injury, (whether consequent upon such acci- 
dental injury or not, and whether causing 
such death directly, or jointly with such 
accidental injury"). The insured, while at 
a railway station, was seized by a fit and fell 
off the platform across the railway, and an 
engine and carriapses passed over his body 
and killed him. The falling forward of the 
insured off the platform was in consequence 
of his being seized with a fit or sudden ill- 
ness, and but for such fit or illness he would 
not have suffered injury or death. 

Denman, J., following the authority of 
Winspear v. Accixient Im. Co,, held the com- 
pany liable. 

Williams, J., placed his concurring opinion 
upon the following grounds: "The whole 
case depends uix)n the tnie construction of 
the words in the proviso in this case. The 
deceased person having fallen down suddenly 
in a fit from the platform of the railway on 
to the rails, was, while lying there, accident- 
ally run over by a train that happened at 
that moment unfortunately to come up. And 
he was undoubtedly killed by the direct, ex- 
ternal violence of the engine upon his body, 
which caused his death immediately. The 
question raises wliether, according to the true 
construction of th© proviso, it can be said 
that this is a case of death arising from a fit ; 
because if this death did not arise from a fit 
according to the true construction of the pol- 
icy, the remainder of the clause does not 
come into existence at all, and is inappli- 
cable. It seems to me that the well known 
maxim of Lord Bacon, which is applicable 
to all departments of the law^, is directly ap- 
plicable m this case. 

Lord Bacon's language in his Maxims of 



the Law, Reg. 1, runs thus : ** It were infinite 
for the law to consider the causes of causes 
and their impulsions one of another. There- 
fore it contenteth itself with the immediate 
cause." Therefore I say, according to the 
tnie principle of law, I must look at only the 
immediate and proximate cause of death; 
and it has seemed to me to be impracticable 
to go back to cause upon cause, which would 
lead us back ultimately to the birth of the 
person, for had he not been bom, the accident 
would not have happened. The true mean- 
ing of this proviso is, that if the death arose 
from a fit, then the company are not liable, 
even though accidental injury contributed to 
the death in the sense that they were both 
causes which operated jointly in causing it 
That is the meaning, in my opinion, of this 
proviso. But it is essential to that construc- 
tion that it should be made out that the fit 
was a cause in the sense of being the prox- 
imate and immediate cause of the deatii be- 
fore the comx)any are exonerated ; and it is 
not the less so because you can show that 
another cause intervened and assisted in the 
causation." 

Thus it appears, that although the proviso 
in the policy in that case was, that if the 
death should arise from a fit, the company 
should not be liable, even though accidental 
injury contributed to the death by operating 
jointly with the fit, it was nevertheless held 
essential to show that the fit was a cause in 
the sense of being the immediate cause of 
death, in order to exonerate the company. 

Scheffer v. R R Co., supra, only has appli- 
cation here by way of analogy. In that case 
a passenger on a railway car was injured by 
a collision of trains, and became thereby dis- 
ordered in mind and lx)dy, and some eight 
months thereafter committed suicide. It 
was held in a suit b^ his personal representa- 
tives against the rail^^fy company that his 
own act was the proximate cause of his 
death, and that therefore there oould be no 
recovery. 

Although it may be said that Crandal 
would not have committed suicide had he 
not been insane, and so that the insanity 
was a promoting cause of death, upon the 
reasoning and authority of the cases referred 
to, the conclusion seems unavoidable that 
the act of self-destruction must be regarded, 
within the meaning of the policy, as the 
true and proximate cause of his death. Quite 
against my first impressions when the case 
was submitted, I am constrained to hold 
upon deliberate consideration, that the plain- 
^tiff is entitled to recover. If I am wrong in 
my conclusions, it is a gratification to know 
that the case is one that may be taken to the 
Supreme Court for its judgment, and in 
which the error, if error has Men committed, 
may be there corrected. 

Judgment for plaintiff on the verdict 
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A curious phase of contempt of court has 
been presented by the labor troubles in the 
Soutbl A number of railroads in the United 
States are in the hands of receivers appointed 
by the Circuit Court of the United States, and 
the railways are oi)erated under the authority 
of the Court Any interference with the 
working of the roads is, therefore, a contempt 
of Court, and so it was held by Judge Pardee 
lately, in the case of persons arrested on the 
charge of obstructing the operation of the 
Texas & Pacific Railroad. He said : " It is 
well-settled law, that whoever unlawfully 
interferes with property in the possession of 
a court, is guilty of contempt of that court, 
and I regard it as equally well settled, that 
whoever unlawfully interferes with officers 
and agents of the court in the full and com- 
plete possession and management of property 
in the custody of the court, is guilty of a con- 
tempt of court, and it is immaterial, whether 
this unlawful interference comes in the way 
of actual violence or by intimidation and 
threats.'' And he added: "It may not be 
generally known, but the power of the court 
and the law in punishing such cases, is un- 
limited in terms in imposing fines or impri- 
sonment: the extent of either is a matter 
wholly within the discretion of the judge." 



Judge Bermudez, of New Orleans, writes to 
a contemporary concerning a strange system 
of taxing costs which has prevailed in Louis- 
iana. The Code says that 'Mn every case 
the costs shall be paid by the party cast," 
and this has been interpreted that the losing 
party shall pay all the costs of the suit, with- 
ont r^ard to the amount actually awarded 
by the judgment For example, an action 
might be brought for $5,000, and though the 
defendant succeeded in proving that only 
$50 were actually due, he would have to pay 
all the costs of the action for the larger sum. 
This system put a premium upon exorbi- 
tant and cooked up claims, and it is sur- 
prising that it should have been tolerated so 



long. Judge Bermudez has made a rule now 
that costs will be due in his court " only on 
the amount recognized in the judgment as 
having been proven to the satisfaction of the 
Court." 



THE STATUARY CASE, 

The prosecution against Messrs. Sharpley, 
for the exposure of nude statuary in their 
shop window, has been decided against the 
defendants by the Recorder, and the observa- 
tions made by his Honor will be foimd in the 
present issue. The account given of the in- 
ception of this case was so absurd that the 
real difficulty of the subject was in danger of 
being overlooked. The statement was some- 
thing like this : A certain alderman told the 
Chief of Police that he had been informed by 
a lady that she, while passing the window, 
had heard a small street boy make a vulgar 
remark with reference to the statuettes dis- 
played there ; and thereupon the machinery 
of the law was set in motion against the shop- 
keepers, though the very policemen who 
went to serve the summons admitted that 
they could see nothing objectionable in the 
statuettes apart from their nudity. Street 
boys are apt to be rather vulgar and improper 
in their remarks upon all sorts of subjects, 
whether the observations refer to what they 
see, or to their mere occupations and amuse- 
ments, and it would be hard to establish 
a standard of morals based upon what 
would be free from suggestivaness to this 
order of humanity. If everything that is 
capable of exciting unholy thoughts in low 
and vicious minds is to be banished, then the 
world must be reduced to more than the 
simplicity of the cloister. In People v. Mutter ^ 
8 Leg. News, 63, the Court said : " K the test 
of obscenity or indecency in a picture or 
statue is its capabihty of suggesting impure 
thoughts, then indeed all such represent- 
ations (of the nude) might be considered as 
indecent or obscene. The presence of a 
woman of the purest character and of the 
most modest behaviour and bearing may 
suggest to a prurient imagination images of 
lust and arouse impure desires, and so may 
a picture or statue not in fact indecent or 
obscene." We know that in Sodom the pre- 
sence of angelic visitors excited the basest 
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passioDB of human nature, land Montesquieu 
(Esprit des Lois) says : '* H y a de tels climats 
otL le physique a une telle force, que la morale 
n'y pent presque rien. Laissez un homme 
avec une femme, les tentations seront des 
chutes, Vattaque sClre, la resistance nulle. 
Dans ces pays, au lieu de preceptes, il faut 
des verroux." 

The Recorder, therefore, seems to have 
erred in accepting a test which is too illusory 
to he worth anything. The common sense 
of educated people revolts against an edict 
which would hanish the splendid creations 
of the great masters. As the Court, in the 
case already quoted, ohserved : ** It is evident 
that mere nudity in painting or sculpture is 
not ohscenity. Some of the great works in 
painting and sculpture, as all know, repre- 
sent nude human forms. It is a false deli- 
cacy and mere prudery which would condemn 
and hanish from sight all such ohjects as 
ohscene simply on account of their nudity.** 

At the same time, the place and* mode of 
exhibition must be taken into account. A 
statue which would not be objectionable in 
an art gallery, might be displayed with such 
accessories, say in the window of a dry gootis 
shop, that the exhibition would be deserved- 
ly prohibited. A work of art may also be 
reproduced in such a way as to be objection- 
abla One might even take as an example 
'« The Visit to iEsculapius, " by an artist 
lately honored in a special manner by our 
virtuous Queen. The display of colored 
lithojrraphs of such a work in shop windows 
would be an undoubted evil. 

TliO particular merits of the Sharpley case 
need not be discussed. The Recorder has 
no doubt decided conscientiously, though 
it appears that he jddged without actual 
inspection of the statuettes, and while we are 
forced to express our dissent from his views 
about art, we are bound to say that if he has 
erred in the present case, it is upon the right 
side. Pictorial representations of the most 
objectionable character, that is to say, such 
as are designedly suggestive and indecent, 
have been permitted with too great a license 
in the past, in the windows and on the walls 
of our city. The broom of reform may well 
busy itself a while with these, and sweep 
from sight an undoubted source of evil, before 
it touches the productions of the painter and 
the Bculpton 



COURT OF QUEEN'S BENCH^ 
MONTREAL* 

GrevS de substitution — Po8»emon — Amxrance — 
DSdaratum — Arbitrnge — Renonciation tacUe. 

Jug6:— lo. Qu*un grev^ de substitution 
possMe & titre de propri^taire et pent comme 
tel faire assurer la propri^t^ qu'il possMe ; et 
que la declaration qu*il aurait pu faire k la 
compagnie d'assurance avant d*effect-uer son 
contrat, quHl ^tait propri^taire, n'est pas une 
fausse declaration. 

2o. Que lorsque une compagnie d'assur^ 
anoe assure une maison, une cuisine d'^te et 
un hangar avec tout le manage " contenu dans 
la dite mataow," et lorsqu'il y a des meubles 
qui de leur nature doivent se trouver dans le 
hangar v. g. le charbon, Tassurance couvre 
tons les meubles de Tassur^, meme ceux qui 
etaient dans la maison et qui auraient ete 
transport's dans la cuisine d'^te ou le hangar. 

3o. Que lorsqu'une compagnie d'assurance 
consent & un arbitrage pour faire determiner 
le montant des dommages soufferts par 
Tassure, elle renonce par 1& m^me jl son droit 
d'invoquer toute cause de decheance connue 
par elle avant la nomination des arbitres. — 
La Compa^ie d^Astmrance MiUuelle, Appe- 
lante, et ViUeneuvej Intim^e, Dorion, C.J., 
Monk, Ramsay, Cross, Baby, J J., 22 mars 
1886. 

Procedure— Infcription for enqtUte — CCP. 234. 

An inscription upon the roll d^s enquitesy 
for euquete, without the consent of the oppo- 
site party, is regular. — Normor v. Ihrquhcr, 
Dorion, C.J., Monk, Tessier, Cross and Baby, 
J J. ; Ramsay, J., diss.. May 26, 1885. 

Powers of Municipal Corporation — Agreement to 
open street. 

A Municipal Corporation cannot validly 
bind itself to make a by-law for the opening 
of a street, and no action will lie against such 
Corporation for failure to carry out an agree- 
ment for the opening of a street— -Brtoirf <fr 
La Corporation du viUage de la C6te St, hms, 
Sept. 26, 1885. 



* To appear in Montreal Law Reports, 2 Q. B. 
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MatrimonUd Domicile — Dedaraiion in act of 
marriage. 

Held : 1. To constitute a matrimonial do- 
micile there must be the fact of residence 
coupled with the intention to remain in 
the place. 

2. Where the husband declared in the act 
of marriage, that his domicile was in Quebec ; 
such declafation in the presence of the officer 
who performed the ceremony, and whose 
duty it was to ascertain and set forth the 
domicile of the parties married, must be 
considered a formal declaration of intention 
sufficient to establish the matrimonial domi- 
cile. 

3. Apart from such declaration in the act 
of marriage, the facts of the present case were 
sufficient to establish that the intention of 
the consorts was to establish their matri- 
monial domicile in the Province of Quebec, 
and that it was established there. Wadsworih 
dc McCord & McMuUeUy Monk, Tessier and 
Baby, J J. ; Dorion, C.J., and Cross, J., diss., 
Nov. 25, 1885. 

Prooedwre — Motion for security for costs — Alh 
sentee defendant — Pleading witJiout reserve. 

Hjold: 1. (Following Bowker Fertilizer Co. 
V. Cajneron, 7 Leg. News, 214), that a motion 
for security for costs may be presented after 
the expiration of four days fix)m the return 
of the writ, if notice of the motion has been 
given within the four days. 

2. A non-resident defendant ii entitled to 
ask for security for costs, from a non-resident 
plaintifil 

3. Where a non-resident defendant has 
been summoned by advertisement, under 
G C. P. 68, the four days run from the expir- 
ation of the two months within which he is 
ozdered to appear, and if such delay expires 
in vacation, the delay runs from Sept. 1. 

4. Where a defendant, after giving notice 
ci motion for security for costs, pleads with- 
out reserve of his right, he waives his right 
to security. — The Connecticut dc Passumpsic 
Rivers R. R. Co, & South Eastern R, R Co. 
Nov. 23, 1885. 

Assault — Damages—Costs. 
Hbld : Where there is a right of action for 



a trifling assault, and where no material 
damage is done, and the plaintiff refuses all 
settlement, and begins and then abandons a 
prosecution before a magistrate, in order to 
bring an action of damages, the Court will 
reduce damages which have no reasonable 
measure, to such a sum as would be imposed 
as a fine by a magistrate,— Paptn€ati <fc Taher, 
Dec. 30, 1885. 



COUR DE CIRCUIT. 

Farnham (Bedford), 8 avril 1886. 

Coram Buchanan, J. 

Lbbcoine v. Giboux. 

Meubles insaisissabUs—Domma^es — Vente judi' 

ciaire — Opposition oti intervention.* 
JuG^ :— 1. Que le dihiteur dont les effets didarh 
insaisissaUes par la loi sont saisis par un 
crSancier a un recuurs en dommages contre 
ce dernier. 
2o. Que la vente des effets didarh insaisissdUes 
par la loi est HUgale, quand mime U n^y 
aurait eu avant la vente avcune opposition 
ou intervention. 

Les faits apparaiasent suffisamment dans 
le jugement suivant 

"The Court, etc.... 

" Considering that the sale by a judgment 
creditor of the chattels of his debtor, exempt 
by law from seizure and sale, does not render 
the sale thereof null, but gives rise to recourse 
in damages ; 

" Considering that it is established that the 
following chattels, to wit : one stove and pipes 
of the value of $12, one bedstead and bedding 
of the value of* $6, six chairs of the value of 
$240, one table of the value of $2, and one 
cradle or child's bed of the value of $1, were 
by the now defendant sold, after seizure 
thereof, as being in ordinary use by the 
debtor and his family, under execution as 
belonging to the now plaintiff, at the said 
town of Farnham, on the 5th of September, 
1884, under a judgment obtained by the now 
defendant against the now plaintiff ; 

" Considering that the said chattels were 
the property of the now plaintiff, and were 
by law exempt from seizure under any writ 
of execution issued out of any Court what- 
ever in this Province ; 

"Considering that it is proved that the 
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seizure aforesaid of the said' exempted chat- 
tels, and the sale thereof,- were severally 
made by the express orders of the now de-' 
fendant, who well knew that the said chat- 
tels were exempt as aforesaid, and were so 
made against the will of the now plaintiff ; 

** Considering that the pretended permis- 
sion of such seizure and sale obtained from 
the wife of the now plaintiff by the now de- 
fendant, and by him invoked, was wholly 
illegal and null, and even if such permission 
could have been effectual, in the first instance, 
it was revoked, by her, previous to the sale, 
and the wife of the now plaintiff then ob- 
jected to the sale of the said chattels, and in 
fact did all she could to select and keep the 
same from sale ; 

"Considering that the non-filing or making 
of an opposition to the said seizure and sale 
by the now plaintiff could not validate or 
make legal the sale of chattels exempt by 
law, nor affect in any way the plaintiflTs 
present right of action, doth dismiss the per- 
emptory exception filed by the defendant 
herein ; 

** Considering that the plaintiff has estab- 
lished the material allegations of his decla- 
ration, and that it is proved that the value of 
the exempted chattels of the now plaintiff 
so illegally caused to be sold by the now de- 
fondant was tlie sum of $23.40, and that the 
now defendant by reason of liis illegal acta in 
causing the sale of the said chattels, which 
to his knowledge were exempt by law from 
seizure and sale, is liable in damages in ad- 
dition to the value of said chattels, doth, by 
reason of tlie premises, assess said damages, 
including the said value of said chattels, at 
the sum of $40, and doth condemn the de- 
fendant to pay to the plaintiff the said sum 
of $40 with interest thereon from the 17th of 
September, 1884 (date of service of process) 
and costs of suit in the class of over $80 to 
$100 in the Circuit Court, distraits to Mr. 
Bouchard, attorney of the plaintiff. The 
Court reserving for the present to adjudicate 
when required upon the demand of plaintiff 
^ for contraintepar corps against the defendant." 
Z, Bouchard, avocat du demandeur. 
Edmond Lareau, avocat du d(Sfendeur. 

(j.J. B.) 



OOUR DU RECORDER. 
Coram B. A. T. de Montiqny, Recorder. 
Montreal, ler mai 1886. 
Cite de Montreal v. Shakplby. 
Citt de M<yntrScU^mglement—Ohjets indieents 
•^(Evm-e d'art et des Grands MaUres— Ju- 
risdiction, 
JugIs :— lo. Que le rhglement de laCUide Mmtr 
rial cmdamnant d Vemprisonnemmt qm- 
cmque expose, vend ou offre en vente tm 
objet immodeste ou indiceni est ligal. 
2a Que la Cour du Recorder ajurisdiiiiAjn poxtr 
juger Us offenses commises contre ce rigle- 
menu 
So. Que U fait qu'une statue est un objet d^oH, ou 
une copie d'un csuvre d'un grand maiire, 
n'est pas une excuse suffisanU pour Vexposer 
publiqucment, si elle est indicente et peut 
offenser IcB mosurs. 
Le jugement suivant fait comprendre tons 
les faits de la cause :— 

Les d^endeurs Wna. Ewing Sharpley et 
Frederick Sharpley sent pourauivis pour 
avoir, en la cit6 de Montreal, le 23 fSvrier 
dernier, ill^galement expose publiquement 
dans une vitrine d'un certain magasin de la 
rue Notre-Dame, en cette cit^, une statuette 
indecente repr^sentant une femme dans nn 
tel 6tat de nudity qu'elle 6tait contraire & la 
d6cence et a la modestie et de nature i ^tre 
immoralO) etc. 

Le n^glement 119 de la cit^ dit en sub- 
stance : 

" Quiconque • . . exhibe, vend ou ofl&e en 
vente aucun livre, image ou aut*e chose in- 
decente ou immodeste. . . . sera passible d'un 
emprisonnement de pas plus de deux mois." 
II est en preuve qu'A la date sascit^ les 
d^endeurs ont expoed publiquement en vente, 
dans une vitrine de la rue Notre-Dame, una 
statuette repr^entant une femme dans im 
6tat de nudit6 complete, car r^troite gaze qui 
descend de ses ^paules n'en couvre que la 
moiti6 du bassin. 

Elle est debout et son bras lev^ soutient nn 
verre ou une urne. 

Les ddfendeurs ne nient pas Texpoeition, 
ni que cette statue soit dans un tel ^tat de 
nudity. Et leur abstention de produiie cette 
statue fait voir que la preuve n'est pas all^ 
au-deU de la v6rit6. 
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Lee d6feiidenrs ont fait motion ponr dtei 
cette cause des mains dn Recorder. C'^tait 
leur droit ; mais j'ai considdr^ dtre mon de- 
voir de ne pas le leur permettre, car la loi 
indique le tribunal par lequel les contraven- 
tions aux r^lements doivent etre jug^es. 
(8. 131 du 37 V. ch. 51). 

Un autre plaidoyer consiste & dire que le 
r^lement Na 119 est illegal, en ce que la 
charte de Montr^l ne permet pas de passer 
nn tel r^lement. 

La sect 123 du chap. 51 de 37 Victoria, dit 
que le Conseil de la Cit6 a le droit de passer 
dee r^lements. S. 2 pour le bon ordre... 
pour la prevention et la suppression de toutes 
nuisances et de tons actes et proc6d6s dans la 
dite cit6 opposes, contraires ou pr^judiciables 
au bon ordre. . . au gouvemement local de la 
dite cit6. . . S. 3. Pour supprimer les exhibi- 
tions de toutes sortes, exhibitions de curio- 
sity naturelles et artificielles, etc. 

Je n'h^site pas & dire que le r^glement qui 
consiste k prot^ger la morale publique est 
I^al en ce que Tind^cence ou Texposition 
d'objets ind^cents est centre le bon ordre« le 
bon gouvemement de la cit^ et constitue une 
nuisance, Hawk. P. C. B., c 75, s. 4; 1 Russ. 
by Grea. 326 Rosooe, Nuisance p. 795. 

Toute la question est de savoir si la sta- 
tuette telle que d^rite dans Taction et telle 
qu'existant d'apr^ la preuve est un objet in- 
dent 

On a pr^tendu que les deux statuettes ex- 
pos^es dans les vitrines de MM. Sharpley 
sent des all^ories du Jour et de la Nuit de 
Michel Ange, et dont I'original se trouve sur 
la naausol^ de Laurent le Magnifique, en la 
chapelle des M^cis. 

^a a 6i^ memo juri6, mais aprds explication 
il en rSsulte que pas un des t^moins ne sait 
oe que c'est 

La Cour n'est pas oblige non plus de 
savoir ce que sent ces statues ; mais elle sait 
qu'elles ne sent pas des copies du Jour et de 
la Nuit de Michel Ange. 

Ces statuettes sont-elles la copie de chels- 
d'oBUvie d'un grand maitre, c'est possible. 

Prenons la position la plus favorable aux 
d^endeurs en leur accordant le b^^fice du 
doute, et malgr^ que c'etait It eux k prouver 
la chose, disons, que ce sent des che&-d'ocuvre. 
8'en suit-il que ce soit decent? 



Est-ce que les grands artistes ont tons 6t4 
exempts de faute sous ce rappprt ? 

Chez les paiens, est-ce que beaucoup d'ar- 
tistes n'^taient pas d^vergond^? C'est au 
point que Aristote, dans sa politique, lib. VII, 
c. XVIII, veut que les magistrats prohibent 
toute representation impudique; que Cic6- 
ron accus^les Grecs d'avoir introduit dans 
Rome des statues enti^ment nues. ('I'uscul. 
Ub. IV.) 

Pline (Naturalis historise, lib. XXXV) se 
plaint de la corruption de Tart de son temps. 

Ce n'est certes pas ^tonnant quand toutes 
les plus x)emicieuses passions ^taient alors 
divinis6es. 

Et ce n'est pas mtoe 6tonnant que dans 
les premiers temps du christianisme les chr^ 
tiens, qui sortaient encore tout inond^ de la 
fange, aient eu peu de frayeur des objets que 
Ton voyait partout, et dans les temples, et 
sur les places publiques et dans les palais. 

L'Art Chretien prit naissance et il acquit 
un haut degr6 de perfection. Au quatorzi toe 
si^cle ** TEurope apparalt aux regards ^blouis, 
resplendissante de chefs-d'oeuvre d'architec- 
ture, de sculpture, de mosaique, de peinture, 
de ciselure que nous pouvons bien admirer, 
mais que nous n'6galerons jamais. En effet, 
pendant que le g^nie de la foi personnifi^ en 
Italie, en France, en Angleterre, en Alle- 
magne, dans unefoule de 'grands hommes 
inconnus,' lan^aient dans les airs ces cath6- 
drales aux proportions gigantesques et par- 
faitement harmonieuses, il animait de son 
souffle le sculpteur qui d^coupait en dentelle 
les myriades d'aiguilles dont la pointe ^lanc^ 
semblait porter la pri^re au ciel, puis faisait 
jaillir de la pierre et du marbre ces peuples 
entiers de statues qui, pour instruire le p61e- 
rin de la vie, lui remettaient sous les yeux 
les augustes, les formidables r^alit^ du 
monde futur, les combats et les triomphes de 
ceux qui Tavaient pt6c6d6 dans le p^erinage 
du temps & r^ternit^" (L'abb6 Gaume, Le 
ver rongeur, p. 114). 

H va sans dire que pendant cette p6riode 
Tart ne repnSsentait pas le nu. Cela pour 
deux raisons, dit encore Gaume : la premiere 
parce que la religion chr^tienne essentielle- 
ment spiritualiste et morale, le defend. Or 
la peinture, fllle docile de sa chaste m^re, se 
prenait elle-meme au s^rieux, etse r^ardait 
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comme un sacerdoce deBtin^ & traduire un 
ordre d'iddes, de sentiments et de beaut^s 
sap6rieurs aux sens. 

La second e, cons^uence de la premiere, 
parce que la peinture du nu n'^tait aucune- 
ment n^cessaire It la perfection de Tart catho- 
lique. 

*' On cherchait exclusivemen^^ rendre la 
beauty gpiritudkf la seule dont la vue s'^Kive 
au-dessus des sens. Or, cette beauts se re- 
fl^tait uniquement dans les yeux et dans les 
traits du visage. De \k I'incomparable puret^ 
des figures et le type vraiment divin qui dis- 
tingue les ouvrages des grands maftres ant^ 
rieurs k la Renaissance. On voit que cette 
partie absorbait leurs soins et leur talent. 
Tout le leste, regard^ comme accessoire, est 
traits avec une certaine n^ligence devenue 
le sujet 6ternel de reproches pouss^s jusqu*^ 
rinjustice." 

Mais le*paganisme fit invasion, et avec un 
d^vergondage efi'r^n^. Ce fut la Rmamance, 
Partout on vit apparaitre les dieux et les 
dresses de TOlympe et dans un 6tat de nu- 
dity complete, et dans les attitudes les plus 
lubriques. Je dis partout, parce qu*on alia 
jusqu'^ soulUer les lieux saints et k d^ha- 
biller compl^tement les anges et k les pr^ 
senter aux yeux des fiddles sous la forme de 
g^nies paiens. Des hommes et des femmes 
k moiti^ nus, tels furent les saints, les saintes, 
les vertus qu*on off^rait k la v^n^ration des 
Chretiens. 

Michel Ange, Raphael, Titien, Jules Ro- 
main et beaucoup d*autres furent entraines 
dans ce torrent et donnaient aux saints, aux 
saintes, aux martyrs, aux anges, un air de 
famille avec ApoUon, Jupiter, les Muses, et 
devinrent par \k de v^.ritables ap6tres du 
sensualisme que le Christ est venu combattre^ 

Et il n'y a pas k se le cacher; Tart paien 
avait 6t^ port^ k Tapog^e de la gloire. Les 
maitres avaient traits les sujets profanes 
avec une perfection ^tonnante. *' II est telle 
figure, dit Tabb^ Gaume, devant laquelle le 
chirurgien pent faire un cours d*anatomie. 
La douceur, la force, T^clat, les plus d^licates 
nuances et la carnation ; les fibres, les nerfs, 
les muscles, les moindres tendons; le jeu 
complexe des organes, leur dilatation ou leur 
contraction, suivant I'impression natureUe du 
plaisir ou de la douleur ; rien n*y manque. 



A toutes ces quality se joignent la rggularit^ 
des proportions, Tirr^prochable nature des 
poses, la beauty ravissante du coloris; la 
mat^rielle et la sensation physique se trou- 
vent rendues avec une perfection d^sesp^ 
rante." 

Est-ce que nous sommes obliges d'accepter 
des objets ind^cents parce qu'ils sont offerts 
par des grands mattres ? On dit qu'un objet 
d'art ne pent pas etre indecent. Mais pour- 
quo! pas? Est-ce parce qu'il s'approche le 
plus de la nature. Mais c'est justement la 
raison qui le rend dangereux, quand Tartiste 
s'est appliqu6 k peindre les parties du corps 
les plus propres k porter au sensualisme. 
Voyons ce que des connaisseuis ont dit de 
Michel Ange, par exemple, que Pon a cit^. 

** Michel Ange, dit Cantu, dans son his- 
toire universelle, 1 14, p. 251,subordonne tout 
aux ressources du dessin; il veut le nn, il 
veut staler aux regards Tanatomie humaine, 
sans souci de la modestie et de la convenanoet 
sans se rappeler que, dans Fart comme dans 
la morale il ne faut paa trop observer sous la 
peau." 

On devrait se rappeler, que PAr^tin que 
Michel Ange consultait sur les grandes sc^es 
de la religion, d^approuve lui-m^me ces in- 
d^cences, dont Pabus, de la part d'un si beau 
g^nie d^montre combien les id^es paiennes 
s'^taient incarn^ dans Part. 

Voyez la lettre de PAr^tin, reproduite k 
Pendroit auscit4 de Cantu, oii il dit k Michel- 
Ange : ''.... comme baptist j'ai honte de la 
licence que vous avez prise . . . . " 

On a fait entendre des t^moins pour prou- 
ver que les mus6es d'Europe contiennent 
beaucoup de statues. Je le sals bien. Je 
sals bien que la galerie de Pitti k Florence 
est un Olympe ot les salons portent les noma 
de divinit^s paiennes ou de demi-dieux, et 
oH Pon voit des V^nus, des ApoUon, des 
Jupiter, des Satume, des Mars. 

Je sais bien qu'il existe k Rome, dans les 
musses, plusieurs de oes nudity sorties da 
paganisme et de la renaissance. 

Le fait de voir ces objets dans les musses, 
n'est pas tout k fait concluant en faveur des 
d^fendeurs. 

Je compronds que Pon conserve certains 
objets d'art dans des endroits oil les artistes 
puissent aller 6tudier, comme je comprends 
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qn^l y ait des salles de dissection oi\ le 
m^dedn paisse aller ^tudier Toi^anisme hu- 
main, fouilier mfyaie dans les entraiUes de 
ninmanit^. Les autorit^ municipales n'au- 
raientrien & dire non plus au citoyen qui 
voudrait avoir des statues on des peintures 
nues dans son salon, pour VMification de ses 
enfents, ou pour en faire un lieu de p61eri- 
nage pour ses amis, et elles laisseraient d 
d^ider la question par les autorit^s reli- 
gieoses. 

Mais quand on vient imposer ces nudity 
an public, c'est autre chose. Et je ne vois 
pas ce qu'a ^ gagner le peuple & voir malgr^ 
lui les difTigientes parties du corps dont 
r^nonc^ seul ferait rougir une femme hon- 
n^te. Je me trompe en disant que je ne sais 
pas k quoi 9a servirait au public. Cette ex- 
position aurait le m^e effet qu'elle a eu 
partont oil elle a ^t4 permise : familiariser le 
peuple avec la sensuality, la faire admirer, la 
faire aimer et par Id combattre directement 
les piincipes du christianisme qui defend 
tout ce que la vue de ces statues inspire. 

Ai-je besoin de faire une peinture des 
moeuiB du paganisms ou de la renaissance ? 
Mais il n'y a qu'& consulter ses propres 
instinct*, qu'^ ^tudier son propre cceur pour 
savoir ce que pent produire sur la jeunesse, 
r^mdrou m^me la vieillesse, la vue de 
telles nudity. Sans doute, il y a des natures 
d'^lite qui, paroe qu'ils n'y voient aucun mal 
pour eux, croient qu'il n'y a aucun danger 
pour d'au ties. Plusieurs des t^moins de la 
defense semblent Stre d*une nature excep- 
tionnellement dou^, k Tabri des passions 
communes aux mortels. Pour eux les mu- 
s^ sont ouverts et ils peuvent devenir des 
clients des d^endeurs. Mais Thistoire de 
I'humanit^ nous montre que le monde est 
p^tri d'une autre boue. Et voilA pourquoi 
quand Adam et Eve eurent p^ch6, ils se 
cach^rent parce qu'ils avaient compris qu'ils 
^taient nus, et Dieu lui-m^me se chargea de 
leur foumir les premiers vetements. 

On a pr6tendu que plusieurs statues nues 
se voient dans les ^lises de Home, et servent 
d'omementation & qnelques tombeaux. La 
renaissance, comme je Pal dit, avait plac^ 
dans les lieux saints des figures de divinit^s 
dupaganisme ; mais ce qu'on semble ignorer, 
c'est qu'tin pape a fait jeter, par Daniel de 



Volterre, des draperies sur les nudit^s les 
plus cboquantes du jugement dernier de 
Michel Ange, et que Pie IX a fait voiler tons 
les anges qui, dans la basilique du Vatican, 
soutiennent les portraits des papes. 

Ce qui a ^t^ tol^r^, malgr^ cependant, les 
conciles, les papes, les thdologiens, ne peut 
pas P^tre maintenant. 

D'apr^ les autorit^s que je vois cit^s dans 
" Le Guide de T Art Chretien " parGrimouard 
de Saint Laurent, toute representation ob- 
sct^ne, d^shonn^te, lascive ou peu modeste 
doit dtre s^v^rement bannie de toute maison 
chr^tienne, & plus forte raison de la maison 
de Dieu. 

(Concile de Trente, sess. XXV; Urbain 
VIII, Const, du 16 mars 1642 ; S. Antonln, 
Summa, Pars 11, LVIIT, sec 11 ; Paleotti 
lit 1 c. XX; Baronius, An. 354, T. VII, p. 
492 etc.) 

On a dit que I'id^ religieuse dans un sujet 
religieux, absorbait Inattention et ^levait 
rid6e au-des8U8 de la mati^re. C'est le plai- 
doyer qu'offrait la renaissance, je suppose, 
pour faire tol^rer certains sujets. Mais alors, 
pourquoi d^peindre ces nudity si, pour rester 
dans I'ordre on doit s'^lever au-dessus. 

On a parie du Christ en croix dont per- 
sonne ne se scandalise. 

D*abord, je ne sache pas qu'il y ait des 
christs compl^tement nus, et malgr^ qu'il y 
ait une grande diff(§rence entre I'exposition 
d'un corps d'homme d'avec celui d'une femme, 
cependant quand on nous repr^sentera le 
corps d'une femme raeurtrie, en lambeaux, 
morte par amour pour I'humanit^, on pourra 
j^ors faire une comparaison sans blasphemer. 

Si encore les statues qu'on offre A notre 
admiration etaient chastes dans leur nudity, 
comme I'esclave grecque ; si elles repr^sen- 
taient des p^nitentes en haillons, des martyrs, 
qui dans lesderni^res convulsions dela mort, 
ramassaient les lambeaux de leurs vetements 
dechires par les b^tes pour se couvrir, une 
Madeleine repentante baignee de larmes. 
Mais la statuette dtoite dans Taction est 
tout simplement la representation d'une bac- 
chante, avec une attilude lascive, les mem- 
bres tendus pour mieux s'exposer. 

Quelques temoins de la defense out daigne 
avouer qu'ici le peuple n'est pas prepare 4 ce 
genre d'exhibition ; mais qu'il faudrait £^re 
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SOD Education. En fait d'Mucation il y a 
beaiicoup de theories. Kt cela depend do ce 
que Ton veut inspirer au peuple. Si c*est la 
lubricity, le sensualiame, la loxnre, la meil- 
leure 6coIe est bien de tolerer ce genre. 

Aussi dans les pays od cette theorie a pr^- 
valu on a reuasi parfaitement bien ; mais je 
me trompe en disant que ce serait le meilleur 
moyen, car il y en aurait un autre plus effec- 
tif pour arriver ^ ce but, ce serait de per- 
mettre aux femmes de s'exposer nues dans 
les vitrines, dans les rues, sur les places 
publiques. Et pourquoi, avec la pretention 
de faire Teducation du peuple au moyen des 
statues nues, n*aurait-on pas celle d'exposer 
les originaux. Gar on concMe qu'il n'y a 
que les objets d'art qui doivent 6tre toleres, 
c/est-e-dire ceux qui imitent le mieux la 
nature. Mais alors Poriginal parviendrait 
plus vite au but qu'on se propose. 

Cest ce qui faisait dire It Tommasso et 
Selvetica 

" N'est-ce pas une id6e singulih'ement de tror 
vfTBy dans un temps oii Ton ne voit point les 
hommes et les femmes, par les rues, 6ter 
leurs chemises pour se mettre plus & Vaise, 
d*avoir imagine qu'il n'y avait rien de beau 
comme de representor lesheros, et jusqu'aux 
saints et aux saintes, dans une situation oii 
Ton serait bien honteux d'etre surpris soi- 
meme?" 

"Pourquoi, s'ecrie Erasme, cite par Molanus, 
montrer dans un tableau, ce que Ton cache 
partout ailleurs, par une honte bien en- 
tendue?" 

Le Kecorder est aussi d'opinion qu'en ex- 
posant publiquement des statuettes repre- 
sentant des femmes nues, ce serait faire 
Teducation du peuple. Mais il est d'opinion 
que cette education m^ne k la luxure qui est 
contraire au 6me et au lOme commando- 
ments de Bieu et aux lois civiles. 

Dej& au temps du paganisme les esprits 
serieux s'insurgeaient contre cette deprava- 
tion du godt dans les arts. 

En Angleterre les expositions indecentes 
sont punies par la lot commune (Blackstone 
liv. 4, chap. 3 et 4. 

En Canada, il y a les dispositions statu- 
taires, etsontconsiderees comme vagabondes 
" les personnes qui etalent ou exposent dans 



les rues, chemins, places publiques on grand 
chemin des objets indecents." 

Aux Etats-Unis, ce sont les lois anglaises 
qui ont 6t6 introduites sous p& rapport 
(Arch. Yo. Naissance, Watterman's Notes, p. 
609-18.) 

Et certes, sMl nous fallait tolerer ce qui se 
passe en oertaines grandes viUes d'Europe, 
on ferait jeter les hauts oris & bien des gens 
pen scrupuleux. 

IjO fait de voir des statues nues sur les 
places publiques en certaines villesd'Europe, 
n'est pas non plus coacluant pour les defen- 
deurs, car on pent tolerer certains abus en 
certains pays qu'on n'est pas oblige de tole- 
rer ici. Dans nos grandes villes, on est aussi 
(}blige, malheureusement, de tolerer des 
choses qu'on ne tol^re pas dans les villages. 
Ici c'est tellement contre les moeurs qu'il y a 
un r^lement qui defend de telles expositions. 

Le n^lement Na 119 ne laisse aacun 
doute, et j'en conclus que les d^fendeurs sont 
coupables (*). 

L. Ethier, avocat de la cit6 de Montreal. 

L, K Benjamin et Chs. OethingSy avocats 
des d^fendeurs. 

(j.J.B.) 



INSOLVENT NOTICES, ETC. 

Quebec QSkial OazeUCt AjftU 24. 

Judicial Abandonment, 

Thomas Dufresno & Gie., pamh of Yamacliiohe, 
Three Hivera. April 16. 

Frechette & Cio. , match mannfaotarerB. iiansh of 
Ste. Marie Maffdeleine da Cap dolaMagdeleine,Three 
Rivers, April 21. 

Joseph Alexandre Giroaz, watchmaker and jeweller, 
Granby, April 19. 

Joshua 8cafp, parish of St. Barnard of lAColle, St. 
John's, April 15. 

Ouraton Appoinled, 

Re Louis Bachand, fiU^ St. Joaohim de SheffoTd.— 
Ch8. Robert, Ste. Pudentienne, curator, April 17. 

Re Joi<c*ph Cl6ophas Brault.&herbrooke.— John McD. 
Hnin8, Montreal, curator, April 20. 

Re J. Bte. (tascon, St* Jerdme.— Seath k DaTeliiy» 
Montreal, curator, April 19. 

Re L. J. N. (?authier.-J. 0. Dion, SU Hyacinthe, 
ouratori April 21. 

IHvidend Sheet, 
Re Jean B. D^ry.— First and final div. Pftyable May 
10 ; C. Millier, curator, Sherbrooke. 

Siparation de bien*. 

Dame Marie Oladu v. Jacques Maxime Gaudette, 
Farnbam, dis. of Bedford, April 13. 

Dame Marie Malo v. Alderic Chartrand) eontnctor, 
Montreal, April 21 • 

Sale in Intolvencif, 
Re J E. Trottier & fits. ~ Emplacement in Three 
Rivers ; at sherifiTs office, 10 a.m., June 26- 



0) No sentence was pronoonoed* 
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The SL James Gazette refers to an interest- 
ing case relating to the powers of a presiding 
officer in a deliberative assembly :— " Three 
judges of the Supreme Court in Scotland have 
jast decided some points of interest respect- 
ing the rights of persons attending public 
meetings. The sheriff substitute of Orkney 
had sent to prison for four days a Mr. Armour, 
a Free Church minister, for the offence of dis- 
torbing an election meeting, and refusing to 
submit to the chairman. It appeared that Mr. 
Armour had desired to put a question to the 
candidate, and prefaced it with a speech, 
which the meeting was willing to hear, but 
tbe chairman ruled it to be out of order, and 
Mr. Armour declined to submit to the ruling. 
Upon this the meeting grew noisy, and the 
chairman declared it closed. Mr. Armour 
appealed against the conviction to the court in 
Edinburgh, and that learned tribunal trans- 
mitted an order by telegraph for his libera- 
tion until the case could be argued. After 
argument it quashed the conviction. All the 
judges agreed that the facts alleged, even if 
true, amounted to no crime. In a public 
meeting they held that the chairman has no 
power except what the meeting gave him ; 
and one of them, Lord Young, once well 
known in the House of Commons as Solicitor 
General for Scotland, cited that assembly as 
the model of all others, and observed that the 
speaker had no inherent powers, and only 
acts in the name of the house. Any person 
present at a public meeting, if he has the 
mipport of the majority, is entitled to speak, 
although the chairman, or a minority, may 
object." 

It is not a new thing for judges to complain 
of acts of the provincial legislatures pass- 
ed without consultation with or reference 
to the bench, but a personal complaint like 
the following is rare : — ^Judge Palmer, of St. 
John, N.B., before taking his seat on the 
bench ofthe Equity court last week, said : — 
*' Since the last sitting of the court, the Pro- 



vincial Legislature has passed an act relative 
to my office without giving me any notice or 
intention that such would be done. I do not 
know what are its provisions, but be they 
what they may, that act is now part of the 
law of the land — at least so far as it is intra 
vires of the local Legislature, and although 
I did supi)ose, from what I had heard, that 
false statements to my discredit were made 
in the Legislature, that a bill was being pro- 
moted as personal legislation against myself, 
the clear effect of which was to degrade and 
insult me ; and although I do not know what 
its provisions are until I get a copy of it, yet 
if I then find therefrom that my independence 
as a judge will be restrained or interfered with 
and that I cannot, with proper self respect, 
submit to it, I will consider it my duty to ab- 
stain from further acting in the office, except 
to close any business that I began, until I get 
the decision in the matter." 



In a cable report, in the N. Y. Herald^ of a 
case (not named), before Mr. Justice Stephen, 
an interesting discussion took place upon an 
old maxim. A farmer was prosecuted for 
having voted at three different places in one 
borough. He had three qualifications, and if 
these had been in different boroughs, his right 
would have been admitted, but he was not 
entitled to vote three times for one candi- 
date. The defence admitted the voting, but 
claimed entire absence of guilty intention. 
Mr. Justice Stephen stopped the examina- 
tion of witnesses to prove this, saying : " I 
do not see what all this evidence goes to 
prove. Supposing he did think he had the 
right to vote three times. That does not alter 
the admitted fact" What ensued is thus re- 
ported: — 

Mr. Williams quoted the maxim that no act if ffuilty 
unless accompanied by a guilty mind iaetuf n<yn facit 
reum^ niti men* nt rea)* 

Mr. Jostice Stephen (vehemently)— That is a maxim 
I would give a great deal to know the origin of and its 
meaning in plain English. 

Mr. Williams— An act is never guilty unless the inten- 
tion is guilty. 

Mr. Justice Stephen— If the law says every man who 
reads his Bible shall be hanged, then the intentional 
reading of the Bible by a man who never heard that 
act of Parliament would be a capital crime, and it would 
be a guilty act, because the law was disobeyed. Of 
course circumstances go a long way in the matter of 
punishment. 
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Mr. Williams— That is why I have been examining 
witnesses in the manner I have done. 

Mr. Justice Stephen—I hope the learned counsel will 
not feel mortified at these views. I have thought and 
written a great deal about these things. Bat with re- 
gard to that particular maxim, if the learned counsel 
will look into it he will be surprised to find how diflSoult 
it is to get any idea as to where it comes from. It is 
practically a remnant of a time when crimes were not 
defined. But since they have come to be defined prop- 
erly by act of Parliament' the maxim has ceased to 
apply- I trust I have not spoken to the learned counsel 
with impatience, but I am very anxious to dispel the 
illusion which hns existed in this matter. 

The jury returned the following verdict :—** We find 
the prisoner guilty, but with no guilty intent what- 
ever." Mr. Justice Stephen said he supposed the jury 
meant there was nothing morally wrong, inasmuch as 
the prisoner was ignorant of the act of Parliament. He 
entirely agreed with the verdict* but the law must be 
upheld, and the prisoner had done what the law decid- 
ed was felony. He saw nothing extraordinary in the 
impression and he realized the way in which the mis- 
take was made. The act was a very severe one, yet the 
Court had no option in passing sentence but to inflict 
imprisonment with hard labor. He did not wish to pass 
any such sentence, and the only way he could avoid it 
was by ordering the prisoner to enter into his own re- 
eognitanoes and come up and receive judgment when 
called upon. Probably, unless the accused offended 
again, he would never hear any more about it. The 
prisoner was then bound over and discharged- 

The following appears in Im Justice: — 
*' Nous ne pouvgns passer sous silence un incident 
qui s'est produit hier devant la Ck)ur GriraineUe et qui 
est regrettable ii plusieurs points de vuo. M. F. X. 
Drouin.quirepr^sente la Couronne avec M. Dunbar, 
ayant voulu adresser la parole aux jur6s. M. F. X. 
Lemieux, avocat de Taccus^. s'y est objects parce que 
M. Drouin n'est pas conseil de la Reine 1 Le juge avait 
r^8erv6 sa decision et, hier, k I'ouverture de la Cour, 
ilad^cid^ d'^exclure M- Drouin de la cause, et.ce, 
malgr^ Toffre tardive de M. Lemieux et de son conseil 
M. Irvine, de retirer Tobjection. Nous ne voulons pas 
6tre trop s^v^re pour MM. Lemieux et Irvine, mais 
nous croyons que leur acte est sans pr^c<^dent et qu*il 
n'est pas de ceux qui sent recommandables au point 
de Tue de la d^licatesse qui doit exister eiitre confreres 
au Barreau. Pourquoi alors deux poids et deux me- 
Sttres? MM. Irvine et Lemieux, en y r^fl^chissant, 
s'apercevrontqu'il aurait it6 pr^f Arable de traiter leur 
confrere comme ils ont toujours eux-m^mes 6t6 et 
Gomme ils sont encore trait^s. Les membres d'une 
profession honorable etdistinau^e y gagnent toujours 
i se traiter mutuellement avec courtoisie/' 
It is certain, however, that barristers who 
have not been Queen's counsel have repre- 
sented the attorney general and conducted 
prosecutions for the Crown. For example 
Mr. T. K. (now Mr. Justice) Kamsay was not 
a Q. C. when he was conducting the Crown 
bosiness in Montreal previous to his appoints 



ment to the bench. See 3 L. C. Law Journal, 
p. 3, which shows that hiH appointment as 
Q.C. was gazetted only June 28, 1867, though 
he had been conducting the Crown busine-ss 
in Montreal for about two years previously. 



COUR SUPfeRIEURE. 

JoLurrTB, 17 mars 1886. 

Coy am CiMOx, J. 

CoNTREE V. La Corporation du Coin* d» 
JoLiBTTE et FRAPriB» et al., mis en cause. 

Bref (Vinjonction-'Appel de» dSciMons du comeU 
local au cormeil de comti—Difaui de jurtV 
diction de ce dernier. 

JuGfe :— 1. Qu'il y a lieu au Bref d'injonctivn 
pour empichn un conseil de comU de cofi" 
naUre etjuger le mirite d'un appd d*une di" 
cigion du conseil local, lorsque la loi ne per- 
met pas Vappd. 

2. Cu*t7 Ti'f/ a pas uppd au conseil de comti Wune 

decision du conseil local rejetant une re- 
quete denuindant d amender un procis-verbal 
en ingueur qui a ordonnS I'ouverture H Ten- 
tretien d^un chemin, 

3. Que les mis en cause, dans le jJtisent cas^ se* 

rant seuls condamnis auxfrais. 
CiM0N,J. Bref d'injonction. Le conseillocal 
de St-F61ix de Valois a homologu^, le 20 mai 
1884, un proces-verbal de son surintendant 
Louis Dauphin, ordonnant Touverturo d*un 
chemin, y compris la construction d'un pent 
sur la riviere Bayonne en rapport avec ce 
chemin. Cette homologation a 6t^ port^ en 
appel, et le conseil de comt6 Ta maintenue 
arec certains amendemerUs. Ce procesrverbal 
est devenu en force. Le conseil local a fait 
prof;4der k son execution. Le chemin est, en 
consequence, ouvert Le pont eA mime cont- 
truit, lorsqu'il survient une inondation qui Vem- 
parte avant que V entrepreneur Vail livri au con-- 
seil. Alors, les mis en cause, pritendani que 
Vinondation avait changi les lieux oik U pont 
devait itre assis, et qu'il fallait maintenant 
d^autres dimensions au pont, pr^senterent 
une requite au conseil local lui demandant 
d'amender le proces-verbal en force de Louis 
Dauphin, seulement quant aux dimensions, aux 
mathiaux et d, Vassiette du pont, Le conseil 
local rejette cette requite. L'oppoftunit^ do 
Tamendement demand^ par les mis en cause 
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4tait mati^re d'opinion. Le conseirl local en 
6tait le juge. II a trouv6 quMl n'6tait paa op- 
portOD. Les mis en cause alon portent cette 
decision en appel, au conseil de comt^, et ils 
demandent k ce dernier de faire ramendement 
que le conseil local a refusi* Conform^ment 
& la loi, le secr^taire-tr^sorier du conseil de 
comt^ donne avis que ce dernier prendra 
I'appel en consideration le 21 aoiXt 1885. Le 
20 aodt, le demandeur, un int^ress^, obtienl. 
de Son Honneur le juge Jett^ un Bref d'in- 
jonction pour emp^her le conseil Me comt^ 
de prendre connaissance de cet appe], faute 
de juridiction ; et le 21 aoilt, & 10 heures a. m., 
le Bref d'injonction est signifi4 & la d^fende- 
I au moment oiX son conseil ^tait en s^ 



anoe. 

Le conseil de comt4 avait-il juridiction pour 
entendre cet appel ? Telle est toute la ques- 
tion. 

On salt que I'appel est de droit ^troit II 
n'existe que si une disposition sp^ciale de la 
lot Taccorde. H n'existe pas par analogie 
d'un cas & un autre. 

Le droit d'appel de la decision d'un conseil 
local au conseil de comt^ est r^gi par les arts. 
925, 926 et 926a du Code Municipal, tels qu'a- 
mend^ par les statuts subs^quents. 

II y a appel au conseil de comt^ : lo. de la 
passation de tout riglement par le conseil, ex" 
cepU les r^lements qui en rtvoqueni simple- 
nient d'auties, ceux faiu relativement d la 
vente des liqueurs, et ceux qui doivent etre 
spprouv^ par les ^lecteurs avant d'entrer en 
Tigneur ; 2o. de F homologation de tout proems- 
verbal ; 3o. de toute decision rendue en vertu 
de Fart 819 relativement & un acte de repar- 
tition ; 4o. par le statut de 1882 (45 Vic, ch. 
36, sec. 30), il a et6 d^cr^te : " II y a m§me 
''droit d'appel au conseil de comte de tout 
** refui (Thomologation d'un procds-verbal par 
''un conseil de municipality rurale, et du 
/' rejei par le conseil local ou par son suriu- 
" tendant, de toute requete demandant Vov^ 
" fxrture et VerUrelien (fun chemin mtmicipcU ; " 
5a puis, encore, par un statut subsequent (48 
Vict, ch. 28, sec. 17), le droit d'appel a encore 
H6 accord^ dans les affaires concernant les 
conrs d'eau. 

Ce sont lA tous les cas d'appel. Le fait que 
oe n'eet que par di£f(§rent8 statuts pass^ de 
tempe & autre que la l^slat^re a ^tendu le 



droit d'appel d'un cas & un autre, d^montre 
qu'il doit dtre strictement interprets et ne 
pent s'etendre d'un cas & un autre qui n'est 
pas clairement mentionnS. 

On trouve bien qu'appel est donnS du rejet 
par le conseil local d'une requite demandant 
Vouverture et Ventretien d^un chemin. La neces- 
sity ou I'opportunite d'ouvRiR un nouvhau 
cHEHiK est une matiere considerable et im- 
portante ; mais la nScessite ou I'opportunite 
d^amender un proces-verbal qui a ordonn6 
l'ouverture d'un chemin dans les dAtails 
touchant la maniere de faire les travaux, 
c'estmoins important. On comprend poui^ 
quoi dans le premier cas I'appel pourrait etre 
permis ; tandis qu'on n'aurait pas voulu I'ac- 
corder dans le second. Gomme on le voit, 
les deux cas soot differents. Je crois done 
que le conseil de comte n'a pas juridiction 
pour entendre I'appel. 

Le Bref d'injonction, en consequence, doit 
etre maintenu, puisque le statut 41 Vict, ch. 
14, le permet contre toute corporation qui fait 
" quelqu*acte ou procidures outrepassant sespoU' 
** voire." Mais le mis en cause Frappier (car 
la defenderesse et les autres mis en cause ont 
declare s'en rapporter k justice) dit que le 
Bref d'injonction est premature, car ilaurait 
pu se faire que le conseil de comte se dedarftt 
incompetent & prendre connaissance de I'ap- 
pel. Cela est vrai ; mais il aurait bien pu se 
faire aussi qu'il se dedarAt competent et qu'il 
jugeAt I'appel au merite. Le mal alors aurait 
ete fait II est vrai qu'on aurait pu faire 
casser ce que le conseil de comte aurait ilie* 
galement decrete et faire, ^insi, disparattre 
le mal. On dit en droit qu'il n'y a pas de 
mal sans remede. Le Code Municipal a de- 
crete une procedure speciale pour faire casser 
les decisions iliegales des conseils munici- 
paux ; et, en outre, on peut encore les faire 
casser par les procedures de droit commun. 
Si le demandeur ett attendu que le conseil 
eClt donne une decision iliegale, ce n'est plus 
alors le Bref d'injonction qu'il aurait eu, mais 
il aurait ete tenu d'adopter les autres pro- 
cedes. Mais la loi ne se contente pas de pour- 
voir ik faire disparaitre le mal lorsqu'il a et6 
fait Elle a donne le bref d'injonction pour 
leprevenir. Cestun href privcntif, Lebref 
en cette cause n'est done pas premature. La 
defenderesse aurait diH de suite y acquiescer 
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afin de ne pas dtre expos^e aux frais. II est 
vrai qa'elle s'en rapporte ilia justice; mais 
cela n'est pas un acquiescement. Toutefois, 
je crois qu'il ne doit pas etre accorde de frais 
contre elle. Le demandeur ne Ta pas consi- 
d^r6e comme contestante. La veritable et 
seule bataille est entre le demandeur et le 
mis en cause Frappier qui con teste le Bref et 
la demande du demandeur. Les autres mis 
en cause contribueront aussi aux frais comme 
sur un jugement eacparte, tandis que Frappier 
a de plus & sa charge tons les frais occasion- 
nes par sa contestation. Ce sont les mis en 
cause, par leur appel, qui ont provoqu^ le 
Bref d^njonction. 

Le conseil municipal represente la corpo- 
ration (Code M., art 93), mais il n'est pas en 
justice. Cest la corporation qui est la per- 
sonne juridique. C*est elle qui fait valoir les 
droits et les pouvoirs de son conseil : et c'est 
contre elle qu*on agit quand on a & se plaindre 
de son conseil. Le Bref d'injonction a et6 
bien dirig6 contre elle. 

Bref d'injonction maintenu. 

Mercier, Beausoleil dc Martineau, avocats du 
demandeur. 

Charland <fe Tellier^ avocats de la defende- 
resse et des mis en cause. 



SUPERIOR COURT—MONTREAL* 
Insolvent corporation — 45 Vic. (D.) ch, 2Z—Re9- 
tittUion by bank of money received at time 
of mspension of payments. 

The provisions of 45 Vic. (D.) ch. 23, over- 
ride any rule as to insolvency contained in 
the Civil Code ; and therefore only payments 
made by an insolvent corporation within 
thirty days before the commencement of the 
winding up order (s. 75) i. e. the date of the 
order made by the Court for the winding up 
(s. 13), can be recovered by the liquidators. 

2. In any case, a deposit of money made 
with a bank on the day and at the very hour 
when it suspended payments, may lawfully 
be returned to the depositor. — Exchange Bank 
v. Montreal Coffee House Association^ In Re- 
view, Torrance, Mathieu, Mousseau, JJ., Jan. 
30, 1886. 

Money deposited in Court--C. C P. 753. 
Held : That moneys attached by garnish- 



♦To appear in Montreal Law Reporte, 2 S. C. 



ment and deposited in Court under an order 
of the Court to abide the result of a suit, and 
subsequently declared the property of one of 
the parties, are not " moneys levied " within 
the meaning of Art 753 C. C. P., and cannot 
be claimed by an opposition en sous ordre. — 
Carter v. Ifofeon, & IVeeman, T. 8., itfatbiea, 
J., Jan. 20, 1886. 

Jury trial — Motion for judgment non obstante 
veredicto— C. C. P. 433— Ia6c? in plea— 
Incidental demand -C. C P. l^Q—MoOon 
for New Trial— Absence of material uHness 
— Assi{inment of facts for the Jury — Dam" 
ages in libel cat^e^^ Affidavit of Juror — 
•C. C. R 428. 
Held : 1. Although a motion for judgment 
non obstante veredicto may now be made by 
either party (C. C P. 433), such motion in 
any case, can be based only upon the insuffi- 
ciency in law of the all^ations of the other 
party. 

2. A libel in a plea is actionable, and may 
also form the basis of an incidental demand, 
under C. C. P. 149, when the libel occurs in a 
plea to an action of libel. 

3. The absence of a material witness at the 
trial is not ground for a new trial, if the 
party, though aware of the absence of such 
witness, did not move to postpone the trial. 

4. Insufficiency of the assignment of facts 
cannot be urged in support of a motion for a 
new trial, if no objection was made thereto 
before the trial, more especially if the party 
complaining of such insufficiency himself 
adopted proceedings to bring the trial on. 
Cannon v. Huot, 1 Q. L. R 139, approved and 
followed. 

5. In considering whether the damages 
allowed by a jury in a case of personal tort 
are so excessive as to be set aside under 
C. C. P. 426, the Court may and should have 
regard to the condition of the parties, and a, 
new trial will not be granted unless the dam- 
ages are so excessive and unreasonable as to 
make it manifest that the jury were led into 
error or were actuated by partiality or pre- 
judice. And in the present case — an action 
by an ex-minister of justice against a news- 
paper for libel, hdd,—tYia,t $6000 damages for 
the libel and $4000 additional for libel in the 
plea, were not excessive. 
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6. The affidavit of a juror as to the motives 
which inflaenced either him or his fellow 
jurors cannot be received (C. C. P. 428).— Xa- 
flamrmY, Mail Printing Co., Johnson, Doherty, 
Taschereau, JJ., March 31, 1886. 



ALLEGIANCE AND CITIZENSHIP, 
The recent elections have afforded much 
occupation to the Judges in the Royal Cburts, 
and our law reports of to-day and yesterday 
contain several decisions in election cases of 
interest and importance. The petition against 
the return of Mr. Gent-Davis for Kennington 
has been ignominously dismissed, Mr. Justice 
Bay qualifying it as " utterly unfounded." 
Mr. Stafford Howard has also been confirmed 
in possession of his seat for the Thornbury 
Division of Gloucestershire. But the most 
interesting questions have been raised and 
decided in the Stepney petition, without it 
being known as yet what the effect upon the 
poll may be, as the Judges have still to make 
a final count of the numbers. But, in any 
event, the petitioner in this case may feel the 
glow of a good conscience at having supplied 
the means for ^he settlement of a vexed 
legal question. Mr. Isaacson's pertinacity 
in attacking Mr. Durant's seat for Stepney 
has elicited a very learned and emphatic 
judgment of the Queen's Bench Division on 
the point of allegiance and citizenship, first 
raised in a definite form in the famous case 
of Calvin, when Sir Edward Coke was Lord 
Chief Justice and Lord Bacon waa Solicitor- 
General. Many Hanoverians, in common 
with other Germans, reside in the Stepney 
division of the Tower Hamlets. A majority 
of them, sufficient to turn the election on a 
scrutiny, are stated to have voted for Mr. 
Isaacson, the Conservative candidate. He 
claims that their votes are good, being the 
votes of natural-bom subjects of the Queen, 
on the ground that either they were bom in 
Hanover when it was ruled by the King of 
Great Britain or are sons of fathers so born. 
The Election Judges reserved the question 
for the decision of the Queen's Bench Div- 
ision. That, constituted of the Lord Chief 
Justice and Mr. Justice Hawkins, pronounces 
that the votes are altogether bad. So clear 
does the Pint of law seem to the Court that 
it will allow no appeal, which is perhaps to 



be regretted. The petitioner and respondent 
evidently have plenty of combativeness, un- 
exhausted, and would not mind expenditure 
for the final elucidation of a l^al puzzle. 
Unhesitating as are Lord Coleridge and Sir 
Henry Hawkins, it would have been well to 
sift the matter through all other available 
judicial wits. Left as it is, it is sure to emerge 
again in a fresh shape, and for the embar^ 
rassment of less public spirited litigants. 
We have often taken occasion to condemn 
the boundless power of appeal as a cruel 
temptation to choleric tempers, and an op- 
pression to the more peaceable, whom the 
endless vista intimidates into acquiescence 
in a wrong. Still there are exceptions ; and 
the Stepney petition is one of them. Wlien 
Englishmen with long purses are moved to 
let light into the dark corners of jurispru- 
dence at their own expense, it is a pity to 
balk them. 

For the present at any rate, the law is to 
be taken as it is laid down in Lord Cole- 
ridge's judgment. To a certain extent the 
decision varies the understanding of two 
centuries and a half on the subject English, 
as general European, law has so far recog- 
nized the Sovereign as representative of his 
country as to hold that the subjects he 
governs by different titles enjoy cross rights 
of citizenship. William the Conqueror's 
Norman subjects became Englishmen after 
his coronation at Westminster ; and Scotch- 
men born after the death of Elizabeth did 
not need to be naturalized on this side of the 
Tweed. The Lord Chancellor and the 
assembled Judges solemnly affirmed this 
principle in Calvin's case. By it any Hano- 
verian votes in Stepney would have been 
valid if Queen Victoria were now reigning 
over William the Fourth's Hanoverian dom- 
inions. Judicial decisions establish the 
citizenship in Great Britain of subjects 
of a British Sovereign who rules them by an 
independent title. The question is whether 
the right, having attached, ceased with 
the cause which conferred it. In Calvin's 
case the opponents of the claim had sug- 
gested, by way of reductio ad ahmrdum of 
the right, the contingency of a future sevej> 
anceof the Scottish and English Crowtis. 
The Judges so far accepted the force of the 
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argument, as conflicting with the view they 
favoured on the actual point before them, as 
to feel bound to consider and repel it They 
gave their opinion that allegiance having 
once become due, and English naturalization 
as its incident, could not be alienated by 
subsequent occurrences. Though Scotland 
should be no longer under the sceptre of 
King James or his heirs, they thought that 
Scotchmen born his subjects, and capable* 
therefore, of becoming by residence English 
citizens, would remain English citizens. By 
similar reasoning Hanoverian subjects of 
William the Fourth ought, if residing in 
England, to be English citizens under Queen 
Victoria. Distinctions can be imagined. It 
might be contended that the case of a sep- 
aration of crowns by violence, as hinted at 
by King James's Judges, is stronger than the 
Stepney case of a separation in conformity 
with the essential tenure of the Hanoverian 
throna The Queen's Bench Division does 
not care to rest its disagreement with the 
Stuart Judges on casual discrepancies in the 
hypothesis. It assumes that in an instance 
like the present their dicta would have been 
unchanged; and it definitely differs from 
them. The decision in Calvin's case is bind- 
ing upon it. A Court is not bound to obey 
dicta, from whatever tribunal they emanate. 
The Queen's Bench uses its liberty ; and it 
dissents from the dicta of the beginning of 
the seventeenth century as courageously as 
as it might from any enunciated at the close 
of the nineteenth. To King James's Judges 
it appeared ridiculous that a man once an 
Englishman should be liable to lose his 
citizenship from the operation of circum- 
stances with which he has had nothing to 
do. To Queen Victoria's Judges it is yet 
more preposterous that **a man rightfully 
" and legally in the allegiance of one Sov- 
" ereign should be also rightfully treated as 
*' a traitor by another," as might happen, by 
the Jacobean view, if the subject of two 
allegiances formerly compatible, and now 
become conflicting, were caught by one of 
his Sovereigns fighting in the ranks of the 
other. The Queen's Bench Division says, 
" that cannot be the law." Both constructions 
of the law of double citizenship are doubtless 
susceptible of unjust and eccentric results. 



That adopted by the Queen's Bench Divi- 
sion is as open to them as the other. If, for 
example, a Hanoverian baker in Whitechapel 
had been in the full legal enjoyment of Hie 
Middlesex county franchise, at the period of 
King William's death, it is incongruous that 
a consequence of the German Salic law should 
have been to disfranchise him ip^o facto un- 
less he took out letters of naturalization. 
Lord Coleridge's illustration of the moral im- 
possibility of the contrary conclusion, by re- 
ference to the peril in which innocent per- 
sons might be involved during warfare by a 
twofold allegiance, is itself of little assistance. 
Though treaties and statutes to confirm them 
have recently somewhat modified the origi- 
nal rigour of English law, the son of an En- 
glishman continues liable to be placed by 
hostilities between his paternal and adopted 
country in a very unpleasant predicament 
By Queen Anne's statute, extended by one 
in the reign of Geoige the Third to grand- 
children, the children of all natural-bom sub- 
jects, born out of the Sovereign's allegiance, 
are to be deemed natural-bom subjects to all 
purposes whatsoever. Thus, that which Lord 
Coleridge declares '* cannot be the law" as 
regards the relations of Hanover and England 
would seem already to be the law as r^ards 
the relations of England to the whole world. 
Little more can, indeed, be said for either 
construction than that feudal prejudices in 
earher ages and high prerogative prejudices 
in the days of the Stuarts have led English 
jurisprudents into a dilemma from which it 
is hard for modern Courts to escape without 
some inconsistency. Were an English So- 
vereign to reign now for the first time by an 
independent title over dominions not included 
in the British Empire, the judicial view would 
probably be that the inhabitants of those 
dominions were, in default of a general Pai^ 
liamentary Act of Naturalization, properly 
and wholly aliens. If they once be admitted 
by birth-right to English citizenship, it may 
seem strange that for no fault of their own 
they should forfeit the privilege. The Queen's 
Bench Division, which rightly considers alle- 
giance to be due to the Sovereign in his pub- 
lic, and not, as King James' Judges believed, 
in his personal capacity, would, ^ suspect, 
have refused English citizenship to unnatu- 
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ralixed Hanoverians with as little scrapie 
under King William as it refuses it them 
under Queen Victoria, if the law were now 
freshly to be framed. As it is tied by judi- 
cial acts, it follows them to the exact length 
they go, and no further. No real injustice is 
done, though possibly a little violence to 
scientific consistency with ancient precedents. 
Hanoverians at the East End who possessed 
and exercised the franchise, whatever it was, 
fifty years ago may thank Lord Coke and his 
brethren for the privilege while it lasted. In 
the absence of letters of naturalization there 
is no abstract reason why they should have 
bad it more than Brunswickers. Queen Vic- 
toria's Bench does not gainsay their former 
legal title to the privilege. It respectfully 
registers the fact of their possession by virtue 
of the decision in Calvin's and older cases. 
When it is asked to make precedents itself, 
it refuses to assert that several foreign-born 
generations of one small section of Germans 
derive from the accident that fifty years ago 
HanovQT and Great Britain had the same 
Prince an hereditary right to perform func- 
tions denied to the rest of their difiTused race- 
The decision may be approved on its own 
merits. There is danger in contending that 
no other conclusion would be legally possible 
because any other would clash with common 
sense. A good deal in the laws of allegiance, 
both in this country and elsewhere, }§ amen- 
able to that animadversion. This protracted 
Stepney Election petition will have answered 
one useful national object if it should draw 
attention to the expediency of putting that 
and the naturalization law in general on a 
more intelligible footing. The borough of 
Stepney is to be compassionated on the sud- 
den curtailment of its electorate. But Step- 
ney has survived the dissipation of the time- 
honoured superstition that everybody born 
at sea belongs to Stepney parish ; and it will 
survive as happily the discovery that every 
parishioner of Stepney is not necessarily an 
Englishman and a voter. — London Timet j 
April?. 

THF VICE-ADMIRALTY COURT 
To the Editor of the Lsoal News : 

There has been a good deal of talk lately 
in QoebeCy over the fact that Mr. Irvine, the 



Judge of the Vice-Admiralty, continues to 
actively practise his profession. The Court 
of Vice- Admiralty in Quebec has to deal with 
most important interests, and as there is only 
an appeal to the Privy Council, a very expens- 
ive proceeding, the decisions of the Court are 
in most instances practically final. Unless 
therefore the Government raises the salary 
to that of the Judges of the Superior Court 
and of the Judges of the Court of Queen's 
Bench, no prominent lawyer would take the 
situation. When Mr. Irvine accepted the po- 
sition it was well understood he was to con- 
tinue to practise. The position of a Judge- 
Advocate is of course an anomaly, but it is 
not easy to find in an habitually impecunious 
profession men possessed of the large inde- 
pendent fortunes of the late Judges Black 
and Stuart. So far we do not think any- 
body has been hurt, and no insinuation of 
partiality has even been whispered against 
Judge Irvine. 

X. 
Quebec, May 12. 



" BAR ELECTIONS. 



Tho practising advocates of the Bar of Quebec, to the 
number of 100. met on 1st. May at the Conrt bouse for 
the annual elections. The Ifollowing were elected :— 
Batonmier, Hon. D. A. Ross. QC. : syndic. C.A. Morri- 
sett Q. C. ; treasurer, D- J.MontambauIt.Q.C ; secre- 
tary, R.J. Bradley. Council— Hon. F. Langelief^Q-C, 
Hon. Q. Irvine, Q. C, Hon. J. Blanohet, Q. C, J. 
Malouin. Q.C., Dunbar, Q. C, Boss^, Q. C. C. N. Hamel 
andW. J. Miller. 

The annua] elections of tho Bar of Montreal took 
place on May 1st. and resulted as follows :— Batonnier, 
Hon. H. Mercier. QC. ; treasurer, M. M. Tait, Q.C ; 
secretary, H. Lanctot. Council — Laflamme, Q C, 
Robertson, Q.C., GeoflFrion, Q.C., Pagnuelo,Q.C., Green - 
shields, Beaudin and Martineau. 

At the annual meeting of the St. Francis section of 
the Quebec Bar the election of officers resulted as fol- 
! lows , Batonnier, H. B. Brown ; syndic, J. A. Camirand ; 
! treasurer, H. W. Mulvena: secretary, C. A.French. 
! Council— W. White, Q.C., L. E. Panneton, and A. S. 
• Hurd. 

The first meeting for the election of the officers of the 
Bar of tho district of Bedford was held at Sweetsburgh, 

' on Monday, 3rd May. Balloting for the officers gave the 
following result :— Batonnier, John P. Noycs, Water- 
loo ; syndic, E. Racicot, Sweetsburgh ; treasurer, T. 

' Duffy, Sweetsburgh ; secretary, T. Amyrauld, Sweeta- 

. burgh. Council— S- Constantineau, Bedford ; C. Foster, 

^ Knowlton, and D. Darby, Waterloo. 
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APPOINTMENTS AND CHANGES. 

Honors Cyrias Pelletier, Q.C. , of the city of Quebec, to 
be a Pai8n<! Judge of the Superior Court of Quebec, vice 
the Honorable Joseph Alfred Mousseau, deceased- 

Jules E. Larue, Q.C., of the city of Quebec, to be a 
Judge of the Superior Court of Quebec, vice the Honor- 
able Thomas McCord, deceased. 

The Honorable Honor6 Cyrias Pelletier, one of the 
Justices of the Superior Court of the Province of Que- 
bec: to be Revising Officer in and for the Electoral 
District of Rimouski, in the Province of Quebec, vice 
the Honorable Joseph Alfred Mousseau, deceased. 

Joseph Alphonse Ouimet. Q.C., to be a Judge of the 
Superior Court of Quebec, vice the Honorable Charles 
Ignace Gill, transferred to the District of Montreal . 

The Honorable Charles Ignace Qill, a Judge of the 
Superior Court of Lower Canada ; to be transferred from 
the District of Richelieu to the District of Montreal. 

The Honorable Henri Thomas Taschereau. a Judge of 
the Superior Court of Lovrer Canada ; to be transferred 
from the District of Kamouraska to the District of 
Joliette. 

The Honorable Marie H morius Ernest Cimon, a 
Judge of the Superior Court of Quebec ; to be trans- 
ferred from the District of Joliette to the District of 
Kamouraska. 



INSOLVENT NOTICES. ETC, 
Quebtc Official Gazette. May 1. 
Judicial Abandonments. • 

Napoleon Fugdre, Three Rivers, April 26. 

Dame Ezilda Pelletier, marehande publioue MoniTes.\. 
April 22. 

Michael C. Mullarky, (Mullarky & Co.) boot and shoe 
manufacturer, Montreal, April 27. 

Curators Appointed. 

Re Sylvester Dunn.— J. O'Cain, St. John's, curator. 
April 22. 

Re Frederick Pierce.— H. A. Odell, Sherbrooke. cura- 
tor, April 13. 

Re Thimothde Rh^aume— U. A. Ethior, Ville de 
Lanrontides, curator, April 20. 

Re Joshua Scafe.— J. O'Cain, curator, April 27. 

Dividend Sheets* 

Re G. A. Brouillet & Co.— Final div. payable May 18, 
Kent & Turcotte, Montreal, curator. 

Re Ovila Chagnon.— Final div., payable May 18, J., 
O'Cain, St. John's, curator. 

Re Hermen6gilde ToussignanU— Final div. A. Gau- 
mond, St. Jean Deschail Ions, curator. 

Sale in Insolvency. 
Re John S. Bagin.— Lot at St. Lambertf<, sale at 
Church door, Longueuil, 10 a.m., July 2. 

Separation as to Property. 

Dame Marie Philomdne Aubuchon v. Cl^opbas Tel- 
lier, Berthier, April 27. 

Dame Mary Jane Buck t. Edoaard Donahoe, Fam- 
ham, April 12. 



(i^iebee Official Gazette, May 8. 
Judicial Abandonments. 

Joseph Goulden, druggist, Montreal, May i. 
Arthur Talbot, Sherbrooke, April 30- 

Curators Appointed. 

Re Ezilda Peltier, mart-hande pubUque. — C H 
Walter?, Montreal, curator, April 29. 

Re Sylvester Dunn— J. O'Cain, St- John*s, curator. 
April 22. 

Re Mullarky k Co.— D- L- McDougall, and S. C 
Fatt, Montreal, curators. May 1. 

Dividend Sheets. 

Re Donat Blondeau— First div. payable May IS. H- 
A- Bedard, Quebec, curator. 

i?e Desmarais k fr^re.— Final div. payable. May 30. 
Kent k Turcotte, Montreal, curator. 

i?** J.-Bte. Dumesnil, St T^lesphore.— Final div. 
payable May 26, €. Dcsmarteau. Montreal, curator. 

/?e Joseph Lemieux— Final div. payable May 30. 
Kent k Turcotte, Montreal, curator. 
• Re Joseph Limoges- —First div. payable May 30, 
Kent k Turcotte, Montreal, curator. 

Re Z^phirin Simard- —First div. payable May 20, 
Kent k Turcotte, Montreal, curator. 

y^eLudger Turcotte.— First div. payable May 20. J. 
A. Poirier, St. Gr^goire, curator. 

Separation as to property. 

Marie alias Mary Honle r. Charles Morin, Montreal. 
May 4. 



GENERAL NOTES. 

A statement of occupation^ of the members of the 
Legislative Assembly of Quebec gives the following 
result : lawyers and notaries, 23; journalists, 5 ; doc- 
tors, 6; merchants, 16; engaged in agriculture, 14; 
miller,!; total, 66. 

Fraud ok the Bridkgboom.— A case which is the 
counterpart of a lino of case] on setting aside secret 
conveyances by a bridegroom before marriage, is pre- 
sented in Green v. Green in 10 Pacif. Rep, ISA, in the 
Supreme Court of Kansas. The bride, a widow— and 
her conduct recalls the sago advice of the senibr Weller 
—on the day before her second marriage, oonveyed all 
her real estate to her children by the former husband, 
in consideration of love and affection. The children 
conveyed to a third person, the main defendant in this 
case, who took with knowledge of the oireumstanees. 
The Court intimate that in Kansas these facts alone 
might not entitle the disappointed husband to recover. 
But the complaint of the disappointed husband allied 
that the bride induced him (he being a cripple, by rea- 
son of lacking a forearm) to marry her, by representing 
that the farm belonged to her, and that its proceeds 
should go for their support as long as they lived. On 
these facts the Court held the complaint good as agaimt 
a demurrer.- i>at^y Register. 
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V<H^ IX. MAY 22, 1886. No. 21. 



THE EXCHANGE BANK& THE QUEEN. 

*' iVbit orone, tkocZ licet ^ honestum. r«(." 

Some judgments work so unfairly that the 
best reasons do not make them palatable 
whilst others seem so equitable that the worst 
reasons in support of them pass muster. The 
judgment in the combined cases of The 
Exchange Bank & The Qu^en is an instance of 
the latter class. It is not denied that the 
statute, literally construed, gives to the Crown 
the priority claimed for it by the suit, and it 
is important to enquire what, and whether a 
sufficient reason is given to explain why the 
article should^not be interpreted literally. To 
justify a judgment on the ground that it does 
substantial justice^ is only to say that the 
judge has substituted his emotions for the 
prescription of the law. This may make a 
gpo\ arritf but it is an evil precedent 

The untenable argument in support of a 
judgment against law, lacks the casual 
advantage which sometimes attaches to the 
judgment itself. It is wholly mischievous, and 
it would be better to avow its arbitrary char, 
acter than to include it within ordinary rules. 
In pointing out what we believe to be the error 
in the opinion delivered, for the judicial com- 
mittee, by Lord Hobhouse, in this case, we 
shall endeavour to deal more fairly with the 
propositions of the learned lord than he does 
with those of the majority of the Court of 
Appeal 

About a third of the opinion is taken up 
"With a discussion as to the value of the word 
** cumpiahU*^ ; the result of which is, that 
their Lordshi{« agree with all the judges in 
Canada, that a, comptabUj within the mean- 
ing of the Code, is one who owes an account, 
and that the periphrasis of the English 
version (1994 C.C.) is intended to convey 
the sense of the word comptahles used in the 
French version. In other words, they concur 
in saying that every comptable is a debtor, but 
every debtor is not a comptable. Had their 
loxdshipe come to any other conclusion they 



would not only have perrerted the use of lan- 
guage, but they would have diverts their 
readers. *' Redde rationem " has not generally 
been considered as an injunction to pay one's 
tailor's bill. 

Coming to the more important part of the 
opinion, the construction of Art 611 of the 
code of civil procedure — their lordships' posi- 
tion appears to be this: (1) they reject the 
argument based on the word " defendant** It 
is used, they think, because it is the word 
suggested by the distribution of money in a 
suit ; but it must be generalized when dealing 
with the abstract right On this point again 
there is no difference of opinion among the 
judges. (2) An article of the code of civil 
procedure might create or establish rights not 
touched by the civil code. This was also the 
doctrine held by the majority of the Court 
of Appeal. (3) That if any article of the C. C. 
P. conflicts with an article of the C. C. as to 
the creation of a right, the C. C. P. must yield, 
because " it could be no part of the code of 
procedure to contravene the principles of the 
civil code, and it is clear from Art 605 that 
the two were believed to be working in har- 
mony.*' (4) That the C. C. P. extending a right 
touched by tlie C. C. is* in conflict with it 
The learned lord then goes on to resume the 
particulars of the present case. He contends 
that article 611 C. C. P. conflicts with par. 
10 Art 1994 C. C, swamps it and renders it 
unmeaning, and that it is '' the duty of the 
judge, if possible, to reconcile the two.** 

In this statement of the argument we hope 
we have done the learned lord no injustice; 
but his style is so involved and his mode of 
setting forth his propositions is so peculiar 
and indefinite that it is not very easy to find 
out his meaning. With the last sentence of 
his statement we agree most cordially, but is 
it possible, according to known rules of law, 
to reconcile as he has done? 

Taking our remmS as correct, we think it is 
impossible to reconcile his approbation of 
the refusal of the majority of the Court of 
Appeal, to " set aside " article 611 C. C. P., and 
the doctrine of reconciling or modification 
which he immediately applies to the utter 
annihilatiou of art. 611. He says the Court 
of Appeal should not have " set aside ** 611 , 
they should have construed it Here is the 
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manner in which the learned judge proposes 
to perform the operation he suggests. He 
says : " their lordships hold that the meaning 
of the Legislature must have been to speak to 
the following effect:—" Subject to the special 
" privileges provided for in the Codes, the 
" Crown has such preference over chirogra- 
" phic creditors as is provided in Art. 1994." 
Or adhering as closely as possible to its rather 
inaccurate language, " In the absence of any 
" special privilege, the Crown has a preference 
" over unprivileged chirographic creditors for 
** sums due to it by the defendant, being a 
" person accountable for its money." 

The rather inaccurate art. 611, is as fol- 
lows : " In the absence of any special privi- 
lege, the crown has a preference over chiro- 
graphic creditors, for sums due to it by the 
defendant" 

. It is a pity to talk vaguely of inaccuracy. 
It is very common, and it may mean much 
or little. We are not told in what the inac- 
curacy of 611 consists ; but it is evidently 
totally at variance with the meaning their 
lordships attribute to the legislature. We 
should also have been glad to know which 
of the proposed amendments to art. 611 comes 
nearest to the learned lord's idea of perfe<'t 
redaction. By the nse of the word "Codes" 
instead of ''Code" in the first version, the 
whole prround work of the P. C. opinion wonld 
be destroyed. And ** being aoconntable for 
its money " is a copy of tlie periplirasis which 
so embarassed their lordships. It seems tlien 
that ransacking french dit^tionaries, from that 
of the aoad^mie to the five ponderous v«»l- 
umes of the patient and penitent M. Littr^, 
has not been as profitable an occupation as 
might have been hoped. 

It is however possible that Lord Hobhouse 
only means to say that 611 is inaccurate in- 
asmuch as it sets down a law different from 
that of sub-section 10, art. 1994. Iftlietwo 
articles had been identical, there would have 
been no question to discuss, and we should 
not even be what Mr. Gladstone calls des 
vis-d-vis. 

Article 611 not being inaccurate, but being 
on the contrary very precise and coherent 
as giving a new privilege to the Crown, why 
should it be either " set aside " or construed 
out of existence V It was thp answer to this 



question the Privy Council had to give us, 
rather than a dissertation on the word comp- 
table. One expected to hear of some over^ 
looked principle of interpretation ; but there 
is nothing of the kind. All the known rules 
of interpretation reject the manner of deal- 
ing with a law to which the judicial com- 
mittee has resorted in this case. For in- 
stance, it is now the unquestioned jurispru- 
dence in England, that where a law is not 
ambiguous in its language, or relating to a 
technical matter, it is to be interpreted in 
the ordinary sense of the words. Again, the 
prior law yields to the later law if they are 
incompatible, " quod non novum est** The only 
reason for ignoring these well known rules 
is, that to give any effect to 611 would be to 
"swamp" sub-section 10, art 1994, C. C, and 
render it unmeaning. 

Every new law swamps to some extent the 
pre-existing law, but no authority is shown 
to establish a distinction between swamping 
the common law incorporated in a civil code, 
and that which is not If then this novel doc- 
trine be well-founded, article 610 of the C. C 
P., specially indicated by Lord Hobhou9» as 
a specimen of an article '* crrating or eftablixh' 
ing ri^'hts not. tou« bed by the civil code," 
might be consfrued away. Again, although 
the effect of a new law is to swamp more or 
less the previous law, it never renders it 
unmeiining. 

At this point, the author of the opinion of 
the l*rivy Council starts off on a totally new 
tack. Ihv^ swamping doctrine left i.solated 
will not stand investigation, so we are told 
that "beyond this there is actual inconsist- 
ency between the two articles. According to 
the' literal construction of 611 the Crown has 
priority over funeral expenses and other 
classes of debts which by 1994 have priority 
over the Crown." And it is added : the ma- 
jority of the Court of Queen's Bench paid no 
attention to this conflict— they do not notice 
the conflict of 611 with 1994. 

It would have been very diflicult for the 
majority of the Court of Queen's Bench to 
notice what does not exist Article 611 only 
gives priority to the Crown over other chiro- 
graphic creditors "in the absence of any 
special privilege." 

However, even if his Lordship's insidious 
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criticism had been well founded, it would 
scarcely have strengthened his argument. 
The more evident the conflict, the stronger 
is the reason for not construing away the 
suhsequent law in order to revive the prior 
one. 

But in reahty there is no conflict between 
611 and 1994. The article of the C. C. P. 
creates a new privilege for the Crown, per- 
fectly different from -any special privilege of 
the article of the C. C. It neither swamps it 
nor contradicts it It does not set up a new 
privilege, relative as that of sub. sect. 10, art 
191^1, bat an absolute pre-eminence for all 
debts due the Crown, over all chirographic 
creditoTs, who have no special privilege. 

Again, an argument is attempted to be 
drawn from article 605. That article does not 
take for granted the sort of harmony between 
the codes Lord Hobhonse chooses to presume, 
namely, that the code of civil procedure did 
not create new classes.* On the contrary it 
distinctly reserves the provisions of the code 
of procedura It is in these words : " The 
moneys are distributed according to the order 
prescribed in the title of Privileges and Hypo- 
thecs, and the title of Merchant Shippir^ in 
the civil code, and in the provisiona hereinafter 
contained." As 611 is subsequent to 605, 
it is therefore a provision hereinafter con- 
tained. 

On page 9 of the opinion, it is said they fol- 
low the rule laid down in article 12, CO. On 
the contrary, tliey set it at defiance. Here 
there is neither doubt nor ambiguity, and 
this their Lordships say distinctly twice. 

If Lord Hobhouse is not a very skilful dis- 
putant, the fault does not proceed from lack 
of courage. The opinion of the majority 
of the Court of Queen's Bench set forth spe- 
cially, that in view of the decision of the 



* We would not'willingly mismterpret his Lordship ; 
bat oneseDtence seems to be at variance with this, and 
with the rest of the paragraph of the opinion in which 
it i« to be found. It is as follows : " And where fresh 
classes of priorities are established, they are subordin- 
ate classes, not interfering with the larger classification 
of the eivil code;" We can only account for. the appear- 
ance of this sentence by supposing that it formed part 
of an opinion written to support the judgment of the 
Ocmrt of Appeal, and subsequently made to do duty as 
an opinion to justify a reversal, and that this sentence 
aeeidenCally remained. 



Privy Council in Carter <Ss Molfon, they could 
not venture to efface the provisions of a statute 
clearly expressed. Lord Hobhouse does not 
hesitate to affirm, that setting aside Art 611, 
1. 1'., reconciling by eflfacing it, is supported by 
the decision in the case of Carter d: Molson 
— ^how he does not say. Let us examine, then, 
whether the jurisprudence of the judicial 
committee is self-supporting, or the reverse, 
by examining that case. 

Molson, arrested on capias ad resp,, was 
condemned to imprisonment under art 2274 
C. C. He appealed to the Court of Queen's 
Bench, and the judgment was confirmed. 
He then appealed to the Privy Council, and 
the judgment was again afiSrmed. On the 
return of the record to the Superior Court, 
Cartef sought to have the order for impri- 
sonment executed, but he was met by a new 
difificulty. Molson said, you cannot imprison 
me, for you can only do so " in the manner 
and form specified in the Code of Civil Pro- 
cedure," and the Code of Civil Procedure 
specifies neither manner nor form. The Supe- 
rior Court disregarded this formal objection. 
In appeal Molson was more fortunate, the 
majority of the Court holding that the eti- 
quette observed on such a solemn occasion 
was the major consideration. The judicial 
committee adopted this view. The decision 
may be an excellent one; but it is difiSicultto 
conceive how it supports the present view as 
to the harmony of the codes—that the Civil 
Code establishes the right and the Code of 
Civil Procedure the detail, and that where 
the Code of Civil Procedure contradicts the 
general principle of the Civil Code, the former 
must be construed so as to reconcile the diffi- 
culty and maintain the institution, even if it 
be necessary to read black for white. 

Reference having been made to the case of 
Carter d- Molaony it may not be out of place 
to say that if a similar case should again 
come under the observation of their Lord- 
ships, they will do well to read 1860 C. C. P. 
with a little more attention than they have 
m ad articles 611 and 605 of the same Code ; 
iii id doing so they will^find a rule ofinter- 
pietation expressly providing for the silence 
of the Code. 

R. 
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SUPERIOR COURT, MONTREAL* 

RequSte civih^IrrSgtdariUs, 
JuGJfc: — Qu'il n'y a pas lieu & la requite 
civile pour des irr6gularit^s de peu d'impor- 
tance, lorsqu'il parait constant que le juge- 
ment qui serait rendu apres le maintien de 
la requite civile, devrait ^tre le meme que 
celui d6ja rendu.— IVude/ v. SL Cyr, En Revi- 
sion, Johnson, Doherty, Taschereau, JJ., 26 
fev, 1886. 

Compagnie de chemin de /er — DirailltmeiU — 

Force-majeure — Responsabiliii — Dommuges 

— Voituriers — Preuve. 

JuGE :~Que les voituriers sont responsables 

de la perte et des avaries des choses qui leur 

sont confi^s, 4 moins qu'ils ne prouvent que 

la perte ou les avaries ont M caus^es par cas 

fortuit ou force majeure, ou proviennent des 

d^fauts de la chose elle-m^me. 

2. Que de la niSme mani^re une compagnie 
de chemin de fer est responsable en vers les 
voyageurs sur la ligne, des dommages H eux 
causes par suite d'un d^raillement caus^ par 
la rupture d'un rail de sa voie, m6me s'il est 
prouv6 que ce rail 6tait d'une bonne quality, 
avait subi les ^preuves n^cessaires, et que 
cette rupture n'est due qu'i un changement 
subit de temperature. 

3. Que la force majeure en matitire de d6- 
raillement n'est gu^re admissible, et qu'on ne 
pent consid^rer comme telle les variations de 
la temperature quelque subites qu*elles soient 
ou les vices m^me caches du materiel. 

4. Que dans le cas d'un voyageur blesse par 
suite d'un deraillement, ce n'est pas au voya- 
geur qu'il incombe de prouver la faute de la 
compagnie, mais ft celle-ci d*etablir qu*elle 
n'est pas responsable. — ClwHifoux \. La de 
Canadienne du Clhemin de fev du Pncifiquef 
Mathieu, J., 12 mais 188G. 

Inventnire — Cfioix du notuire — LerSe des Rcellis 
— Second notaire — Substitution, 

Juge: — lo. Que celui qui est tenu de faire 
inventairo a le choix du notaire instrumen- 
taire, mais que les autres parties ont le droit 
d*y commettre un 8e<jond notaire. 

2o. Que lors de Touverture d'une substitu- 
tion, ceux qui sont tenus de faire inventaire 
et qui par suite ont le choix du notaire, sont 

* To appear in Montreal Law ReportSt 2 8. C. 



les heritiers du greve de substitution decide, 
et non pas les appel6s ft la substitution, qui 
peu vent neanmoins requ^rir Tassistance 
d'un second notaire. — LabeUe et a/, v. LahdU 
et al,, Mathieu, J., 5 man 1886. 

NulliU de mariage — Enipichement dirimant — 
Droit de dispense pour Catholiques Romains 
—e.C. 127, 134. 

JuGfe : — lo. Que jusqu'ft la mise en force du 
Code Civil de la Province de Quebec, la pa- 
rente au second degre de consanguinite en 
ligne collaterale a toujours, pour les Catho- 
liques de cette Province, ete reconnue comme 
un empechement dirimant de manage, dont 
les parties pour contracter validement ma- 
riage devaient obtenir dispense de I'autorit^ 
ecciesiastique. 

2o. Que le Code Qvil (Arts. 127 et 134) a 
laisse subsister pour les Catholiques de la 
dite Province les emp^chements jusque 1ft 
admis dans la dite Eglise Catholique, et a 
conserve ft chaque croyanoe la jouiss^ice de 
ses usages et de ses pratiques lelatifs an 
mariage. 

3. Que par consequent le mariage ceiebre 
par un ministre protestant entre deux catho- 
liques cousins-germains, sans publication de 
bans, en vertu d'une licence du lieutenant- 
gouverneur de la Province, mais sana dis- 
pense de I'autorite ecciesiastique catholique 
du dit empechement, ou de telle publication 
de bans, doit ctre declare nul quant ft ses 
effets ciyih.—Olobemhj v. Wilson, Bourgeois, 
J., 11 mars 1886. 



COUR D'APPEL D'ORLEANS. 

13 fevrier 1886. 
Presidence de M. Dubbcl 
Epoux DoRioN c. Nbbbt. 
Commencement de Preuve par icrU—Vente— 
Femme marile^hnmeuble jtropre—Leiire 
du mari. 
On nepait oppofcr d unt femme marine, comme 
commenament de preuve par icrit de la 
rente d'un de ses immeubles propreSy une 
lettre missive icrik au pritendu acfiuirewr 
par le mari de cette femme. 
" ha Cnur, 

•' C\)nsi(leraiu que lea premiers juges ont 
admis Nerot ft prouver par temoins differents 
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faita, tendant ^ ^tablir la vente qu'il pretend 
Ini avoir 6t^ faite, le 10 Janvier 1885, par les 
4poux Dorion, d'une maison et d^pendances 
sitodes commune de la Biche et de 1 hectare 
et demi environ en pr^, sis mfime commune 
et commune de Savonni^res et de Saint- 
Genonph, le tout moyennant un prix de 
10,000 francs, payable comptant; qu'ila se 
sont fond^, pour ordonner cette preuve, sur 
unelettrede Dorion ft N6ret, du 6 Janvier 
1885, dans laquelle ils ont vu un commence- 
ment de preuve par ^crit de la vente all6gu6e 
par 'S^r&t, et que Tintim^ invoque, en outre, 
devant la Cour, une autre lettre de Dorion^ 
du 19 Janvier 1885; 

" Attendu que, si ces lettres peuvent avoir 
trait ft un projet de vente qui est reconnu par 
les ^poux Dorion, aucun de leurs termes ne 
pend vraisemblable, plut6t les faits articul^ 
(une vente ferme et Taccord de ces parties 
sur le prix et sur toutes les conditions) que 
des pourparlers et un simple projet de veiite ; 
qu*il ne se rencontre pas davantage de com- 
mencement de preuve par 6crit des faits arti- 
cul^ dans Tinterrogatoire sur faits et articles 
subi par ks 6poux Dorion, et qu'il r^sulte de 
Tensemble de leurs r^ponses, dans lesquelles 
il n'est relev^ ni contradiction, ni invraisem- 
blance, qu'il n'y a eu qu'un projet de vente 
entre eux et N^ret, et qu*ils n'ont pu tomber 
d*acoord sur le prix ; 

" Consid^rant que lors m^me qu'un com- 
inenoement de preuve par 6crit se trouverait 
dans les deux lettres ci-dessus visto,il eerait 
inop^rant; (p^en effet les biens en litige 
appartiennent en propre ft la femme Dorion ; 
que N^ret ne saurait pr^tendre Tavoit ignore, 
puisqu'il est fermier depuis longtemps de ces 
biens, et qu'il T^tait m^me pendant la mino- 
rity de la femme Dorion et avant le ipariage 
de celle-ci ; que le commencement de preuve 
par toit ne saurait done 6tre oppose ft Dorion, 
qui n^avait ni quality, ni mandat, pour ali^ 
ner les propres de sa femme ; 

" Par ces motife, Infirme." 

Note.— MM. Aubry et Ran, t. VIII, i 7(34, 
p. 338 posent en principe que, quels que 
soient les rapports existant entre deux per- 
sonnes, les Merits 6man^ de Tune d'elles ne 
valent point, ft regard de Tautre, comme 
commencement de preuve par ^crit, lorsque 
la demidie n'e^t ni I'ayant cause, ni le man- 



dan t de la premiere. Ces auteurs approuvent, 
en consequence, la doctrine d'un arrdt de la 
Ch. civile de la Cour de cassation du 8 d& 
cembre 1834 (S. 35.1.44), qui declare que la 
lettre ^rite par le mari ne forme pas un 
commencement de preuve par 6crit centre sa 
femme s^par^ de biens, lors m^me qu'il a 
agi comme negotiorum gestor de celle-ci. Les 
m^mes raisons paraissent s'imposer pour 
faire reconnattre avec la Cour d'Orl^ans 
qu'on ne pent attribuer au regard de la 
femmci m6me commune en biens, le carac- 
t^re de commencement de preuve par ^crit ft 
une lettre ^man^e du mari, lorsqu'il s'agit 
d'un acte que sa quality de chef de la commu- 
naut^ ne lui donne pas le pouvoir de faire 
seul, et pour lequel le consentement de la 
femme est express^ment requis. {Oaz, du 
Palais), 

COUR D'APPEL DE PARIS (4e Ch.) 
19 mars 1886. 
Pr^sidenoe de M. Faure-Biguet. 
GuiLLois v. Vve Trillaud 6s-qualit68. 

ResponmbiliU — Patron — Ouvrier mineur de 
Heizf: ans^ Machine dangereuse — Scie circU" 
laire — DifaiU d^organes ])rotecteurs, 

Le patron^ qui emploie des enfants de moins de 
16 ans dans nts ateliers j d j)roximiU de mor 
chines dangereuses, doit prendre toutes les 
pricautions nicessaires pour priserver ces 
enfants de toutes chances d^acddentj mime 
ceUes qui pourraient provenir de leur mal" 
adresse ou de leur imprudence personrielle. 

La responsahUiU du patro^i, qui n^a pas pris 
touies les me*ures prhentivis nicessaires^ est 
done engagie, en ce cas, par le sevl fail de 
Vaccident 

H en est ainsi notamment au cas, oH un enfant 
de moins de 16 ans, ayant iti blessi d la 
main gauche j par une scie toumaiite prhs de 
laquelle U traimllaityil est constant que cette 
scie, qui itait pourvue d'un garde-main du 
c6U d4 la main droite, ne V itait pas au con- 
traire, du c6ti de la main gauche, d kujueUe 
est arrivi Vaccident, 

Lafaute de Vouvrier ne jiourrait Hre prise en con^ 
sidiration jxmr atUnuer ou faire disparaUre 
la responsabUiti du patron, qu'autant qu'elle 
dipasserait la mesure des ades de Uglreti^ 
consiquence natureUe de Vdge, et d^ouerait 
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/oute« les privisions, et ce serait au patron d 
en rapporter la jtreuve, 

Le 26 juin 1885, jugement du tribunal civil 
de la Seine ainsi con9u : 

*• Attendu qu'au ler figvrier 1883, date de 
I'accident dont il a 4t6 victime, Charles Tril- 
laud ^tait 4g^ de moins de seize ans ; qu'il 
travaillait & scier une tige de cuivre & I'aide 
d'une scie circulaire, dont les organes acces- 
soires 6taient combing de mani^re ft ce que 
Pouvrier n'etit point ft pousser la mati^re ft 
scier centre la scie ; qu'aucune contravention 
ft Tart 6 du d^cret du 13 mai 1875 ne pent 
done etre reproch^e au patron ; 

" Mais, attendu que Part. 2 du meme decret 
interdit d'employer des enfants au-dessous 
de seize ans dans des ateliers qui mettent en 
jeu des machines, dont les parties dange reu- 
ses ne sont point couvertes de couvre-engre- 
nages, de garde- mains ou autres appareils 
protecteurs, que de cette disposition, comme 
de Tensemble de celles du decret pr^cit^ et 
de la loi du 19^ mai 1874, il r^sulte que la vo- 
lenti du l^gislateur a 6t4 d'imposer au patron, 
qni emploie des enfants ft proximity de ma- 
chines dangereuses, toutes les precautions 
n^cessaires pour pr^erver ces enfants de 
toutes chances d'accident, m^me do celles qui 
pourraient provenir de leur maladresse ou de 
leur imprudence personnelle; qu*en conse- 
quence, en ce qui concerne les enfants, la res- 
ponsabilite du patron, qui n'a pas pris toutes 
les mesures preventives n^cessaires, est en- 
gagee par le seul fait de Taccident ; que si la 
faute de I'ouvrier pent, en certains cas, etre 
prise en consideration, c'est seulement lors- 
qu'elle depasse la mesure des actes de lege re te, 
qui sont la consequence naturelle de I'fige, et 
qu'elle depasse toutes les previsions ; que 
meme alors la preuve de la faute de la vic- 
time incombe au patron ; 

" Attendu que la scie circulaire est parelle- 
meme un outil dangereux ; que celle pres de 
laquelle se trouvait Trillaud, pourvue d'un 
garde-main du cute de la main droite de Tou- 
vrier n'en avait point du cote de la main 
gauche ; que cette main, qui devait raster sur 
le levier, ft trente centimetres de la scie, 
pouvait cependant, ainsi que I'evenement Ta 
prouve, etre amenee par un faux mouvement 
ou dans im moment d^inattention ft proximite 
de la scie, sans rencontrerun organe protec- 



teur;qu*ilen resulte done que rinstallation 
de cette machine ne repondaitpas aux ex- 
igences de Fart 2 du decret du 13 mai 1875, 
en cas de presence d'enfants dans Tatelier ; 

''Attendu que Te tat de choses ainsi cons- 
tate suffit pour engager la responsabilite du 
patron ; qu'ft la verite Taccident, dont Charles 
Trillaud a ete victime, ne pent s'ezpliquer 
sans une maladresse ou une inattention de 
sa part, mais qu*il n'est pas etabli qu'ellos 
aient presente le caractdre de faute grave, et 
que d'ailleurs elles n'eussent produit aucune 
consequence fftcheuse, si Gillois avait plus 
scrupuleu cement observe les reglements ; 

** Attendu que la blessure faite ft Charles 
j Trillaud par la scie circulaire a completement 
I atrophie les muscles de la main gauche, et a 
aboli tout usage de oet oi^ane au point de 
vue d'une profession quelconque ; que le Tri- 
bunal a les elements necessaires pour fixer 
les dommages-interets qui sont dus : 

" Par ces motifs, 

" Condamne Guillois, etc" 

Appel par Guillois. Arret oonfirmatif dont 
la teneur suit : 

*' La Cour, 

** Adoptant les motifs des premiers juges, 

" £t considerant, en outrei que la partie 
dangereuse de la machine ft laquelle etait 
employe le jeune Trillaud n*etait couverte 
par aucun autre organe protecteur que par 
une bielle mobile, laquelle pouvait etre libre- 
ment levee i)ar I'enfant ; (jue d'ailleurs, meme 
lorsque la bielle etait baissee, la partie dan- 
gereuse de la machine demeurait decouverte 
sur une notable partie de la circonferenoe ; 
que, dans ces conditions, la scie circulaire 
mise i>ar Guillois ft la disposition de son ou- 
vrier etait par elle-meme une machine dan- 
gereuse, au service de laquelle Je patron ne 
pouvait, sans imprudence, attacher un enfant 
ae moins de 16 ans ; 

"Confirme." 

Note.— V. conf. Besan^on 23 juin 1884 (Ga. 
Pal. 84.2. supp. 136) et la note. ^Gazette du 
Palais, 

ADMINISTRATION OF JUSTICE IN 
THE NORTH WEST. 

From an address delivered by the Hon. 
Mr. Justice Johnson to the grand jury, on 
the 16th of May, 1871, at the opening of the 
General Quarterly Court, which formerly 
existed in Manitoba, we extract some part- 
iculars relating to the early history of the 
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adminiBtration of justice in the North West. 

There appears to have been considerable 
doubt as to the laws in force at that time, 
for the learned judge remarks that no public 
authoritative statement had ever been made 
on the subject In the first place a royal 
charter was granted to the Hudson's Bay 
company about two hundred years ago by 
Charles II., conferring on them very ex- 
tensive powers and privileges, which were 
exercised for along period of time under the 
company by the Governor and Council of 
Assiniboia. The authority of the laws so 
enacted was confirmed by a series of legis- 
lative and executive acts. The Rupert's 
liand act of 1868 continued in full force and 
effectjUntil the Parliament of Canada should 
otherwise provide, all existing laws, and the 
authority and jurisdiction of the established 
courts and of the magistrates acting within 
the limits was confirmed. In the following 
year the Parliament of Canada passed a 
statute for the temporary government of 
Rupert's Land and the North West Terri- 
tories, and thi"» act also recognized and con- 
tinued the existing courts and laws. 

Tliree Imperial statutes lelating to the 
Northwest were also enacted. The first, 42 
Geo. Ill, ch. 138, (A. D. 1805), provided that 
all offences committed within any of the 
Indian territories shall be tried in the same 
manner and subject to the same punish- 
ment as if the same ha i been committed 
-within the provinces of Upper or Lower Can- 
ada. The second, 1 & 2 Geo. IV, c. 06y ex- 
tended the Act of 1803, to all the territories 
of the Hudson's Bay company. Among 
other provisions it gave authority to the 
Crown to issue commissions under the Great 
Seal, empowering justices to hold courts of 
record for criminal offences as well as civil 
causes, notwithstanding anything contained 
in the Hudson's Bay company's charter. The 
jurisdiction of these courts, however, was not 
to extend to the trial of capital offences, nor 
to civil actions above £200. The third of 
the series of the Imperial statutes is the 
22 & 23 Vict ch. 36. This act recites the 
main provisions of the 43 Geo. Ill, and 
of the 1 & 2 Geo. IV., and the Crown is em- 
powered, either by commission or order-in- 
council, to authorize such justices as might 



be appointed, to trj', in a summary way, 
all crimes, misdemeanors and offences what- 
ever, and to punish by fine or imprisonment 
or by both. In cases punishable by death 
and other serious crimes the justices might 
try the offender in the ordinary way, or 
send him to Upper Canada to be tried there 
under the Act of Geo. IV., or, if they saw fit, 
to British Columbia, to be tried by any court 
having cognizance of like offences committed 
there. The last mentioned act, however, 
was declared not to extend to the Territories 
of the Hudson's Bay company, the courts of 
which retained the jurisdiction that belong- 
ed to them. Up to the time that Mr. Justice 
Johnson delivered the charge we have re- 
ferred to, these statutes had remained nearly 
inoperative. The only attempts to execute 
them w^ere the trials in Upper Canada in 
1818, arising out of the 'death of Governor 
Sem pie and others ; the trial at Quebec, in the 
same year, of Reinhardt for murder, and the 
trial O! Ladieu and Laigrasse at Three Rivers, 
in 1838, for murder committed in the Rocky 
Mountains. The learned judge remarks on 
thisJhead : — " Although the Imperial statutes 
" were never (or at most, only to the extent 
'* of a few cases in more than half a century) 
" put into operation, the jurisdiction of the 
" courts which ought to have been, but never 
** were, established, was limited, in criminal 
" cases, to felonies not capital, and in civil 
" cases to an amount of £200 ; there was no 
•' such limit ever assigned to the ample juris- 
" diction, civil and criminal, conferred by 
** the charter; and accordingly there was no 
'* such limit to the general court jurisdiction ; 
" but that court could, and did, take cogniz- 
** ance of civil cases to any amount, and 
" could, and did, take cognizance of capital 
" oflfences, and executed their judgments, as 
" many of you must be personally aware." 
And he adds, that if any question could ever 
have arisen with respect to the authority and 
jurisdiction of the General Court, it was at 
an end since the enactment of a series of 
statutes by which all the courts which had 
been established in the territories were ex- 
pressly continued. The series of legislative 
acts mentioned by the learned judge, is as 
follows; — First, by the Confederation and 
Rupert's Land acts all the courts in the ter- 
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ritopy were continued. Secondly, by the act 
of 1869 of the Canada Parliament, the same 
provision is made. Thirdly, by thfe Mani- 
toba act the Province of Manitoba was 
created for the greater part, out of the same 
district of Assiniboia, whose courts were by 
the terms of tliat act continued. Fourthly, 
by an express provision of the statute of the 
Manitoba Legislature of the previous session, 
the powers of the Supreme Court created by 
that act were conferred upon the General 
court, to be exercised until the new tribunal 
should be completely constituted. Finally, 
by a statute of the Parliament of Canada, in 
the preceding session, the entire body of the 
criminal law of England, as existing in the 
rest of the Dominion, was extended to Mani- 
toba, and the General Court, and any other 
court that might be constituted to super- 
sede it was vested with power to try and 
determine all criminal offences whatsoever. 
This brings the history up to the date of the 
charge in 1871. 



INSOLVENT NOTICES, ETC, 
(Juebec Official Gazette, May 15. 
Jfidieial AbandonmetUs. 
Damo Philoin<>ne iS:iU76, nvirchande pvltligw, Sorel, 
May 10. 

Ouratora Appointed, 
lie A. Beautron dU Major. 8t. Polycarpo.— Seatb & 
Daveluy, Montroal, curator. April 22. 

He Alphonse Docelles.— J. O'Cain, St. John's, cura- 
tor, May 12. 

Be Thomas Dufresne and Notfl Dufresne.— Geo. Das- 
touB, Yamachiche» curator, May 10. 

Jie Frechette & Cie., Ste. Marie Madeleine du Cap de 
la Madeleine.—G. Daveluy, Montreal, curator, May 8. 
/?« Joseph Goulden.~S. C. Fatt, Montreal, curator, 
May 12. 

Dividend Sheet** 

Re 8. P. Bellay & Co.— First and final div. payable 
May 26, C. F. Bouchard, Fraservilie, curator. 

Jie Philias (Tuillet.— Finst and final div. payable May 
31, J. O'Cain, St. John's, curator. 

Re Eusdbe MarteL— Final div. payable May 30, Kent 
& Turcotte, Montreal, curator. 

Re L. E. Morin, Jr.— Final div. payable May 3 >, Kent 
3l Turcotte, Montreal, curator. 

Re lienjamin M. Pettes.— First and final div., May 
11, John £. Fay, Kuoirtton, curator. 

Scde qf Estate, 
Re Amablo Jodoin.— MeetinK of creditors, 3 p.m.* 
May 20, at otiice of F. Beaus<oloil, trustee, Montreal, to ' 
authorize sale of estate, i 



Separation €u to Property. 
Albina Charlebois vs. S^raphin Brisebois, hotel 
keeper, Ste. Genevidre, May 6. 

Separ^ion/rom bed and board, 

Malvina Bernard vs. Flavien Laforme, Ste. H^l^oe, 
May 4. 



GENERAL NOTES. 

The first volume of American reports, 8«cordiDK to 
a United States contemporary, waa Kirby's Connecticut 
Reports, issued in 1789. It was entirely a private enter- 
prise, no statute authorisinK either the compilation or 
publication of decisions having been enacted. The 
editor, in giving an account of the reception of his 
volume, says: ** It became obvious to every one, that 
should histories of important cases bo carefulb* 
taken and published, in which the whole prooess should 
appear, showing the true grounds and principles of the 
deci.oion. it would in time produce a permanent ^^stcm 
of common law. But the court being ambuUtor>* 
through the State, the undertaking would be attende<i 
with considerable expense and interruption of other 
business, without any prospect of private advantage : 
therefore, no gentleman of the profession seemed wil- 
ling to make so great a sacrifice." Mr. Kirby therefore 
decided, being urged thereto " by several gentlemen of 
distinction," upon the publication ofthe volume which 
bears his name, endeavoring " to throw the matter 
into as small a compass as was consistent with a right 
understanding of the case." He did not appeal entirely 
to the legal profession, but stated in the preface that 
" as the work is designed fur general use in this State, 
I have avoided technical terms and phrases as much as 
posssiblo. that it might be intelligible to all classes of 
men." From this modest beginning, by Ephraim Ktiby. 
in the year 1789, has grown and developed that vast 
aggregate of type, paper, and sheepskin which now 
embraces nearly three thousand five hundred volumes 
of the United States Reports. 

THE WITNESS, 

He calmly takes his place. 
And stands with stately grace, 
A smile upon his face. 
Broad and bland. 

I must Hffirm, he said, 
And proudly raised his head: 
An oath to me is dead. 
On the stand. 

The lawyers daze his wits. 
Literally give him fits. 
And break him all to bits, 
In their net. 

Questions they shrewdly ply. 
Till they make the witness lie. 
And he wishes he may die. 
You can bet. 

He leaves with sullen paoe, 
With hot and crimson face, 
A decidedly hard case, 
Made to squirm. 

He is surly as a bear. 
And to himself right there 
He furiously doth swear, 
Not affirm. 
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The Hon. Mr. Power has introduced a bill 
in the Senate, to amend the law of evidence. 
The fint claose provides for the case of a 
witness objecting to be sworn, as follows :— 
** If any person, called as a witness in any 
oonrt of criminal jurisdiction or in any civil 
ptroceeding, in respect of which the Parlia- 
ment of Canada has jurisdiction in this be- 
half^ or required or desiring to make an affida- 
vit or deposition in the course of any such 
proceeding, refuses or is unwilling from 
alleged conscientious motives, to be sworn, 
it shall be lawful for the court or judge or other 
presidii^ officer or person qualified to take 
affidavits or depositions, upon being satisfied 
of the sincerity of such objection, to permit 
such person, instead of being sworn, to make 
hia or her solemn declaration in the words 
following, that is to say : * I, A.B., do solemnly, 
' sincerely, and truly affirm and declare, that 
' the taking of an oath is, acceording to my 
' religious belief unlawful, and I do also 
' solemnly, sincerely and truly affirm and 
*' declare that the evidence to be given by me 
' shall be the truth, the whole truth and 
' nothing but the truth.' " No objection can 
be made to the above clause. The bill also 
provides that judicial notice shall be taken 
of any provincial statute of which a copy is 
produced, printed by the authorized printer. 

A novel railway question came up recentiy 
in England in the case of Lawrie v. London <k 
SoutkwuUm Railway Co. The question was 
whether a railway company has a right to 
suspend the ordinary service of trains on occa- 
sions of great and exceptional pressure, such 
as race meetings, and run, for a part, at least, 
of the day, only special trains at exceptionally 
high fares. The occasion out of which the case 
arose was the Ascot race meeting, when the 
defendants suspended their usual train ser- 
vice between London and Ascot until 2 p. m., 
and in their place ran special trains at about 
double the ordixuury faxes. The plaintifif; who 




was not goingiD Asiuk lauSi^paid the special 
fare under protest and brought her action to 
recover the difference between it and the 
ordinary fare. The questions on 'which the 
opinion of the court was taken were (1) whe- 
ther the fare charged was not in excess of the 
maximum allowed by the Companies Acts ; 
and (2) whether the suspension of the regular 
service was an infringement of the reasonable 
facilities clause of the Railway and Canal 
Traffic Act. 1852. " The first point," says the 
Law TifMs, "has already been decided in favor 
of railway companies, in an unreported case, 
apparently on the very intelligible ground 
that for special trains the companies are em- 
powered to charge special rates. On the second 
point the difficulty in the way of the plaintiff 
was, that the provisions of the Cheap Trains 
Act had been fuUy complied with by the re- 
sumption of the usual traffic after 2 p.m., and 
that it was found as a fact that the temporary 
suspension of the ordinary service was neces- 
sary for the safety of the public, as it un- 
doubtedly was for the convenience of the 
5,000 additional passengers whom the com- 
pany had to convey to Ascot on the day in 
question. Strict justice, therefore, as well as 
law, seems to boon the side of the defendants 
in this case. It is no doubt a hardship upon 
the ordinary passengers on any line of rail- 
way, to find the usual arrangements for their 
accommodation set aside on occasions such as 
we have been alluding to. The responsibility 
for this, however, rests not with the railway 
companies, but with the majority of the pub- 
lic who have to be accommodated. For the 
benefit of this majority the companies have 
to make special arrangements, in return for 
which they are entitled to special remunera- 
tion ; and if a small minority suffers by this, 
it is because it is utterly impossible to dis- 
criminate at such times between ordinary 
and extraordinary passengers." 



CIRCUIT COURT. 

Portage du Fort (District op Ottawa), 1886. 

Before Papinkau, J. 

Pattison v. The Corporation of Bryson. 

CovncU — Special Session. 
A special meeting of the Municipal council 
of Bryson was duly called for the purpose of 
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electing a mayor. The meeting was held on 
the 18th January, 1886, and all the memhens 
were present 

A resolntion was proposed that inasmuch as 
one of the coundllois, James T. Pattison, was 
notoriously disqualified, his seat should be 
declared vacant No amendment was made 
thereto, but one of the councillors asked the 
head of the council whether the matter could 
be considered at a special meeting called for 
another purpose. The members present, with 
the exception of Pattison, voted on the reso- 
lution, which was carried upon a division. 
Pattison was debarred by art 135, M.C. Patr 
tison applied to have the resolution annulled 
under the provisions of art 100 of the Muni- 
cipal Code. 

Fcran, for the respondent, cited Paris v. 
Oovturct 10 Q. L. B. 1, and Lcdseau v. LacaiUe, 
2 Rev. Grit 236> in support of his pretension 
that all the members being present the pro- 
ceedings were regular. 

McDcugaU, for the petitioner, referred to 
the first paragraph of art 127. 

Pbb Cubiam. Notwithstanding the great 
respect I entertain for the opinions of Chief 
Justice Meredith and Justices Caron and 
Casault,! cannot agree with their decision in 
the case of Paris v. Couture. The first para- 

nh of art 127 says the subjects mentioned 
le notice calling the special meeting can 
alone be taken into consideration, and I do 
not see that this enactment is (qualified by 
the remainder of the articla Article 14 of the 
Qvil Code enacts that a prohibitive provi- 
sion entails nullity, although such nullity be 
not specially expressed. Art 16 of the Mu- 
nicipal Code does not apply, inasmuch as an 
injustice was committea to the prejudice of 
the petitioner. 

Petition maintained with costs. 



CIRCUIT COURT. 

Bhdford, May 12, 1886. 
Before Buchanan, J. 
HoGLB V. Racine. 
Costs^Distinct portion of demand unfounded — 

Difference of Costs. 

Held, thai where a distinct portion of the demand 

is wholly unfounded, the plaintiff in such 

ease should be condemned to payment of the 

difference of costs. 

This was an hypothecary action for the re- 

ooveiy of the amount, $133.00, capital of a con- 



stituteci rent, and for the arrears of such rent 
'J lie defendant pleaded non-exigibillty of 
the capital, and payment of the arrears. 

Nothing was alleged in the declaration, nor 
shown, to entitle the plaintiff to the capital 
sum. The articles 390, 1789 and 1790, C CL, 
govern these matters, and no case being pre- 
sented here as coming within the purview of 
art 1790, the plaintiff had clearly no right of 
action as regards that specific portion of his 
demand embracing the capital sum. As to 
the arrears of rent the case was different The 
plaintiff had a right of action under that 
head, and has established it to the amount of 
$11.92, forwhich amount judgment went In his 
favour, with costs as in an action of that class, 
and condemning him (plaintiff^ to pay defen- 
dant the difference of costs as between the 
amount ($160) for which action was brought 
and the amount recovered. 

The Court observed on this point :— As this 
action should never have been brought for the 
capital sum, I shall adopt a rule, as to costs, 
sometimes followed by other judges, and con- 
demn the plaintiff to pay to the defendant tbe 
difference of costs, between the action as 
brought and the amount for which judgment 
is rendered. I do not adopt this rule (which 
indiscriminately applied may punish the vic- 
torious suitor,and contradict the princii^ laid 
down in art 478, CL C P.) in cases where the 
plaintiff cannot with some exactitude foresee 
the amount for which he can obtain judgment, 
as in actions of damages, and cases of a Uke 
nature ; but in one like the present, where it 
was absolutely certain no judgment could be 
obtained for the capital, it looks like oppres- 
sion to compel a defendant to go to the expense 
of defending himself in an action of the class 
as brought The only suit open to the plain- 
tiff was that as regards the arrears, and as to 
that he gets his costs, as to the other head of 
the demand he will pay the defendant the 
difference of costs. 

SUPREME COURT OF CANADA. 

Lord v. Davison. 

Charty party— Deficient cargo^Dead freight— 

Demurrage^ 

By charter party the appellants agreed to 
load the respondent's ship at Mont^ with 



THB LBQAL NEWS. 



Ill 



a cargo of wheat, maize, peas or rye, '' as fast 
as can be received in fine weather," and ten 
days' demnrrage were agreed on over aud 
above lying days, at £40 per day. Penalty for 
non-performance of the agreement was esti- 
mated amonnt of freight Should ice set in 
during loading, so as to endanger the ship, 
master to be at liberty to sail with part cargo, 
and to have leave to fill up at any open port 
on the way homeward for ship's benefit The 
ship was ready to receive cargo on the 15th 
of November, 1S80, at 11 a.m., and the appel- 
lants began loading at 2 p.m. on the 16th 
November. After loading a certain quantity 
of rye in the forward hold, as it would not be 
safe to load the ship down by the head any 
further, the captain refused to take any more 
in the forward hold. No other cargo was 
ready, as the respondents would not put the 
pye anywhere except in the forward hold, 
and they stopped loading. At 8 a.m. on the 
19th the loading recommenced, and continued 
night and day until 6 a.m. on Sunday the 21st 
at which time the vessel sailed in consequence 
of ioe beginning to set in. When she sailed, 
she was 214^ tons short of a full caigo. The 
respondent sued appellants because the ship 
bad not received a ftill car^, and claimed 2^ 
days (15, 1^ and 17 November), and freight on 
214} tons of cargo not shipped. The appel- 
lants contended that the delay was not due to 
them, but to ship in not supplying baggers 
and sewers to bag the grain ; that the time 
lost on the first week was made up by night 
work, and that mere delay in loading could 
not sustain claim for dead freight 

The Superior Court, Montreal, gave judg- 
ment for the respondent for the dead freight, 
bat refused to allow demurrs^e. This judg- 
ment was affirmed by the Court of Queen's 
Bench. ( Vide M. L. R, 1 Q.B. 445). 

Held, affirming the judgment of the Court 
below, that as there was evidence that the 
vessel could have been loaded with a full and 
complete cargo without nightwork before she 
kft^ had the neighters supplied the cargo as 
agreed by the charter paity, the appellants 
were liable for damages. 

2. That the days' demurrage mentioned in 
the charter party referred to, are over and 
above the lymg days, and have no reference 
to the loading of the ship. 

Appeal dismissed. 

Kerr, Q.C., for appellants. 
- U. Mb&H^ tot zQspondenf. 



COLLBFTB 9. IiANIBR. 

Paimtg — • Validity of prior patent — Damages 
— What proper measure. 

In 1877, L., a candle manufacturer, obtained 
a patent for new and useful improvements 
in candle-making apparatus. In 1879 C, who 
was also engaged in the same trade, obtained 
a patent for a machine to make candles. L. 
claimed that C.'s patent was a fraudulent 
imitation of his patent^ and prayed that C. be 
condemned to pay him $13,200, as being tbe 
amount of profits alleged to have been realized 
by C. in making and selling candles with his 
patented machine, and also $10,000 damages. 
C contended that his patent was valid as a 
combination patent of old elemente, and also 
that L.'s patent was not a new invention. 

The Superior Court, Montreal, Jett^, J., 5 
Leg. News, 412, on the evidence, found that 
C's patent was a fraudulent imitation of L.'s 
patent, and granted an injunction, and con- 
demned C. to pay L. $600 damages for the 
profits he had realized on selling candles 
made by the patented machine. Tills judg- 
ment was affirmed hy the Court of Queen's 
Bench, Montreal. At the trial there was evi- 
dence that there were other machines known 
and in use for making candles, and there was 
no evidence as to the cost of making candles 
with such machines, or what would have been 
a fair royalty to pay L. for the use of his 
patent, and that L.'s trade had been increas- 
ing. 

Held, (affirming the judgment of the Court 
below), Henry, J., diss., that L.'s patent had 
been infringed. 

2. (Reversing the judgment of the Court 
below), that the profits were not a proper 
measure of damages in this case, and that 
on the evidence only $100 should be awarded 
for the infringement. 

Judgment modified. 

Lacoste, Q. CI, for appellant 

RoHdoux, Q.C., and OeoffirUm, Q.C for res- 
pondent 



WyLIB v. ThB CfTY OF MONTRBAL. 

a S. L. C, cK 15, and 41 VicL (Q.) eh. 6, s. 26 

— ilrt.712, if.G 

HM, (reversing the judgment of the Court 

of Queen's Bench, Montreal, MJLR., 1 Q. B., 

867) Owynne, J., diss,, that property sitoated 
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in the city of Montreal, and occupied by its 
owner exclusively aa a boarding and day 
school for young ladies, and receiving no 
grant from the municipal corporation, is an 
"educational establisbmenf'within the mean- 
ing of 41 Vict (Q.) ch. 6, s. 26, and exempt 
from municipal taxes. 

Judgment reversed. 

Kerr J Q-C for appellant, 

Roy, Q.C., for respondent 

ObUNTY OF Ottawa v, Montreal^ Ottawa & 
Wbbtbrn Ry. Ck). 

Damages — Breach of Contract. 

The corporation of the County of Ottawa, 
under the authority of a by-law, undertook to 
deliver to the Montreal, Ottawa & Western 
Railway Company, for stock subscribed by 
them, 2,000 debentures of the Corporation, of 
$100 each, payable 25 years from date, and 
bearing six per cent interest, and subse- 
quently, without any valid cause or reason, 
refused and neglected to issue said deben- 
tures. In an action for damages, brought by 
the railway company against the corporation 
for breach of this covenant, 

Held, (affirming the judgment of the court 
below. M.L.R, 1 Q,B. 46), that the corporation 
was liable. C. a 1065, 1070, 1073, 1840 and 
1841 reviewed. 

Judgment confirmed. 

Laflammef Q,C., for appellant 

De Belief eviUe for respondent 



Tbkmblat v. ScaooL Commissionbrs op St. 

a S. L. a ch. 15-40 Vict (Q.) ch, 22, s. 11 

—33 Vict. (Q.) ch. 25, «. 7 — Erection of 
a School House— Decision of Superintend- 
ent—Mandamus. 

Under 40 Vict, ch. 22, s. 11, the Superin- 
tendent of Education for the Province of 
Quebec, on an appeal to him from the deci- 
sion of the School Commissioners of St Valen- 
tin, ordered that the school district of the 
Municipality of St Valentin should be divided 
into two districts with a school house in each. 

The School Commissioners subsequently 
decreed the division, and a few days later, on 
a petition, presented by ratepayers protesting 
against the division, they passed another re- 



solution refhsiifg to entertain the petition. 
Later on, without having taken any steps to 
put into execution the decision of the Superin- 
tendent, they passed arescdution declaring 
that the district should not be divided as 
ordered by the Superintendent, but should be 
re-united into on& 

In answer to a peremptory writ of man- 
damus, granted by the Superior Court, order- 
ing the School Commissioners to put into 
execution the decision of the Superintendent 
of Education, the School Commissioners (res- 
pondents) contended that they had acted on 
the decision by approving of it, and that as 
the law stood, they had power and authority 
to re-unite the two districts on the petition of 
a majority of the rate payers, and that their 
last resolution was valid until set aside by an 
appeal to the Superintendent 

Held, (reversing the judgment of the Coort 
of Queen's Bench), that the Comnuasionen 
having acted under the authority conferred 
upon them by C. S. L. C, ch. 15, ss. 31 and33, 
and an appeal having been made to the 8uper> 
intendent of Education, his decision in the 
matter is final (40 Vict ch. 22, s. 11), and can 
only be modified by the Superintendent him- 
self, on an application made to him under 33 
Vict ch. 25, s. 7 ; and therefore, that the per- 
emptory mandamus, ordering the respondents 
to execute the Superintendent's decision, 
should issue. , 

Judgment revened. 

Trudd, Q.C., and Oeojfrum, Q.C., for appel- 
lants. 

Beaudin for xespondeirt 



APPEAL REGISTER— MONTREAL. 

May 15. 

Latham A Kennedy. — Motion to have appeal 
dismissed, for having acquiesced in the judg^ 
ment appealed from. — Ordered that this mo- 
tion be heard at the same time as the merits. 

Barnard dc Molson, — Motion to dismiss ap- 
peal ; granted for costs. 

Blanchard <& Canadian Mutual lire huw* 
ance Co. — Heard on motion for lea^e to ap- 
peal from interlocutory judgment €1 AS. 

Quest dc Douglas. — Heard on merits. CA.V. 

BelUmare dc Dansereaiu.—Hwtd on merita 
C.A.V. .^ 
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May 17. 

BhnchardA Canadian Mutual BKre Insure 
once Co, — ^Motion for leave to appeal finom 
interlocutory judgment, rejected. 

Lavx9 & Bank of B, N. il.— Heard on mo- 
tion for leave to appeal from interlocutory 
judgment C. A.y. 

Mooney & Imperial Fire Insurance Co, — 
Motion for leave to appeal from interlocutory 
judgment ordering new triaL Granted. 

Cie, du Ch^nwa du Paeifique & Chalifaux, — 
Petition of xeepondent for leave to proceed 
tfi forma pavperxB, (Granted. 

Barnard <& Jfo2«m.— Heard on motion of 
respondent for precedence. C. A. V. 

PinkerUm & Coti. — Part heard on merits. 

May 18. 

Exchange Batik of Canada <& Canadian Bank 
€f Commerce — ^Heard on merits. C. A. V. 

Normandeau dt McDoneH — Heard on merits. 
GA.V. 

Central Vermont BaHroadA Xareatu— Heard 
on merits. C. A. V. 

Canadian Pacific BaUwa/y Co, ds Qoyette. — 
Heard on merits.' G. A.V. 

2^ Sarnie A Tremblay.—HeATd on merits. 
C.A.V. 

The Same dc Beatic^mp.— Heard on merits. 

aA.v. 

The Same dc PayeM«.— Heard on merits. 
C.A.V. 

May 19. 

Barnard dt MoUon, — ^Motion for precedence 
rejected. 

Lowes de Bank of B. N, il.— Motion for 
leave to appeal from interlocutory judgment 
Granted. 

Pinkerton de Coe^^— Hearing on merits con- 
cluded. aA.v. 

Lewis dc 0060m.— Part heard on merits. 

May 20. 

Qadcfua dc Pigeon. — Motion for new secur- 
ity, granted for costs. Motion for dismissal 
of appeal in default of return of writ, granted 
for oests. 

SmAfh dc YTAeefer.—Petition of respondent 
fo^ alimentary allowance, and for temporary 
potsesBicA of the children. Bejected. 

Lewis df Osbom.— Hearing on merits oon- 
dnded. aA.V. 



McOreetfey dc <S^n^oa2.— Heard on merits. 
C. A.V. 

Lambert dc Stx>tt.— Heard on merits. C. A^V. 

Vineberg de Ransom,— -H^eard on merits. C. 
A.V. 

May 21. 

Cadot de Omm^t.— Judgment confirmed. 

Waldron de TFi^ite.— Heard on merits. C. 
A.V. 

Exchange Bank of Canada de Rivard,— The 
appellant not appearing, the appeal is dis- 
missed. 

Brown de Saunden.-^'ELdajd on merits. C. 
A-V. 

Schwob de Baker.— Heard on merits. C A.V. 

Nordheimer de Ledaire et a/.— Part heard on 
merits. C.A.V. 

May 22. 

Breekon de £an«.— Heard on motion for 
leave to appeal from interlocutory judgment 
C.A.V. 

Nordheimer de Ledaire et al. — Hearing on 
merits concluded. C. A^V. 
May 25. 

Jeffery de fr«65.— Heard on merits. C. A.V. 

Corporation Episoopale C, R, du D. de St. 
Hyacmihe de Eastern Townehips Bank. — ^Heard 
on merits. C. A.V. 

Stephen de Banque d'Hochdaga, de Montreal 
P, de B. Railway Co. — ^Heard on merits. C. 
A-V. 

Whitehead de Kieffer de fFAtte.-— Part heard 
on merits. 

Kieffer de Whitehead.— Vart heard on merits. 



DECISIONS AT QUEBEC, (11 Q.L.R.). 
Succeision — Hiritier — Action piHtoire, 

JuGE : Qu'un seul de plusieurs h^ritiers in- 
divis pent porter Taction p^titoire centre le 
tiers qui n'a aucun droit H la succession, et 
revendiquer, par elle, la totality d*un im- 
meuhle lui appartenant, que ce tiers d^tient 
--Bdl V. Bidard, C. S., Casault, J., 23 nov. 
1885. 

^ Procedure — Exception d la forme, 
Aprte r^manation du href et avant le jour 
de Tentr^, le demandeur a fait changer la 
date du rapport par le greffler de la Cour. Le 
d^endeur a plaids k la forme que ce change- 
ment rendait le bref nuL 
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Juaic, que le bref etant ^man^ et rev^tu de 
timbres, aiicune alteration ne peut y ^tre 
faite, et action renvoy6e. — Lapointe v. Dorion^ 
a C, Casault, J., 20 janv. 1886. 

Election mtmieipale — Faux emprisonnemenL 

JuGE : lo. Que le prSeident d'une assem- 
ble tenue pour T^lection des conseillers mu- 
nicipaux, en vertu des dispositions du Ckxie 
Municipal, n'a pas le droit, en vertu de la 
section 4 de Varticle 301, du dit Code, de faire 
emprisonner par un ordre 6crit de sa main 
les personnes qui troublent I'assembl^ par 
des cris et de menaces de violence au dit 
pr^ident, et que s'il le fait, il est passible de 
dommages pour faux emprisonnement 

2o. Qu'il ne suffisait pas, dans FespSce, 
d'avoir fait preparer sur le champs le mandat 
d'arrestation centre le demandeur, mais qu'il 
aurait fallu I'executer incontinent 

3o. Que le president de la dite assemble 
n'avait le droit de faire emprisonner le 
demandeur, qu'apr^ conviction sommaire. 
Tripanier v. ClouUer, C. S., Stuart, C J., 1885. 

Municipal Taxes — Prescription, 

Held, that the prescription of five years 
applies to mimicipal taxes (36 Vict [Q.] ch. 
60, 8. 144; a C. art. 2011.— Corporation de 
Lhris V. Lagueux, 8. C, Andrews, J. 



A LEGAL HERESY, 
To the Bditor of The JjEGal Nbws : 

Paley, on convictions, (McNamara's Ed. of 
1879), p. 78, states : 

'* Whenever the information is required by 
" statute to be in writing, that form must be 
** preserved ; but^ unless e^xpressly directed, it 
" is not necessary that it should be so" 

The very reverse of that statement is a cor- 
rect exposition of what, for centuries past, 
the law has been, and what it now is as to 
the necessity of an information ; an informa- 
tion has ever been the first step necessary to 
give jurisdiction to the J. P., as showing the 
commission of an offence, which he has ju- 
risdiction to try in a summary way. The 
defendant cannot be tried for any other of- 
fence than the one described in the informa- 
tion. It need not be sworn to, unless the 



statute creating, or referring to, the offence, 
or the prosecutor, - require it to be so, in or- 
der to obtain a warrant of arrest 

To that rule, as to every other man-made 
rule, there is an exception ; that exception is, 
when the statute expressly dispenses with an 
information, as, for instance, whenever power 
is given to the justices to convict on view. 

In support of his statement, Paley, in note 
r, refers to the following cases : 

—Per Parke, B., R v. ifitfard,— 17 Jurist, 
400. 

--II v. Shaw, 34 L. J., M. G 169. 

— iJ. V. Bedringham, 5 Q. B., 653. 

—Ex parte Perfiam, 29 L. J., M. C, 33, 

—Turner and another and The Postmaster 
General, 34 L J., M, C, 10. 

—R V. Raidins, 8 G & P., 439. 

Let us examine seriatim the reports of these 
cases. 

In that case R. v. Millard, no such decision 
took place. In the course of the argument, 
Baron Parke interrupted the prisoners coun- 
sel, with this statement, personal to himself : 

"No magistrate can proceed without an 
'* information ; but, unless the statute requires 
'* that the information should be in writiny, 
" or upon oath, it need not be sa" 

In support of his inconsiderate opinion, he 
cites the case of Basten v. Carew, 3 B. a G 
649. Let us examine the report of that case, 
in order to see if it bears out his ipse dixit. 
That was a case, in which the act, 11 Geo. 2, 
ch. 19, section 16, gave power to two justices, 
in petty session, to grant to a landlord pos- 
session of his property, if the tenant did not 
pay the overcfue rent, within the time pres- 
cribed by a notice of the J. ?.'s, served on 
the tenant, and this, on the verbal request, of 
the landlord. In that case, there was no 
question of a " precedent " information. The 
question was, whether or not, before making 
an order of possession in favor of the land- 
lord, the justices were obliged in inquire «n- 
der oath, whether the rent had been, or had 
not been, paid. The court decided that it 
was not necessary to make that inquiry un- 
der oath, because the statute did not require it 
to be so. 

So much for the case oiBaslen v. Careic, 
3 B. & G 649, and for Baron Parke's inconsi- 
derate opinion. 

In the case of R, v. MiUard, perjury was 
assigned against him, upon an oath, taken 
by him, in a prosecution, based on an info^ 
mation in writing, but not under oath, and 
wherein the defendant, appearing on a sum- 
mons, took no objection whatever to the pro- 
ceedings against him and merely defended 
himself on the merits of the case. There 
was in that case a written information ; and 
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the defendant, having failed to object to the 
jurisdiction, there was a judicial issue pend- 
ing, in which a false oath, on a matter per- 
tinent to that issue, would be peijury. 

So much for the case of R v- im/aref, 17 
Jurist, 40a 

The case of R. v. Shaw, 34 L. J., M. C, 169, 
was a reserved Crown case. The facts are 
that, on a written report, made by a police- 
man to his superintendent, and placed oefore 
a magistrate, to the effect that the beershop of 
one & K. had been open, between 3 and 5 
p. m., on a Sunday, that magistrate issued a 
summons, ordering that 8. K. should appear 
and answer that charge. 8. K. appeared, took 
no objection to the ^«ant of a written com- 
plaint, pleaded not guilty. On the trial, the 
prisoner Shaw swore that he had not been in 
that beershop, between 3 and 5 o'clock of 
that afternoon. There was, therefore, a pend- 
ing issue in that case. It was, therefore, held: 

" That production of further proof of an in- 
" formation, a^ the basis of the summons, was 
" not necessary on the trial of the prisoner, 
" as the magiHrate9 futd jnrisdictiortf on S. K. 
'* appearing before them, to convict him of 
*• the chaige, though there had been no in- 
" formation or summons." 

So much for the case of R. v. Sfiaw, 34 L. 
J., M. C, 169. 

In the case, not of Ex parte Bedringhanif 
but of The Queen v. The Inhabitants ofBedring- 
ham, it was an appeal, to the Quarter Ses- 
sions, from an "order " of two Justices of the 
Peace, made u{)on a written complaint on 
oath of John Smith, of the parish of Bedring- 
ham, one of the overseers of the poor of that 
parish, for the removal of the paupers, Peter 
Qnantril, his wife and children, from that 
parish to Earsham, another parish in the 
same county. On evidence, before the Quar- 
ter sessions, that the pauprers had never ob- 
tained a settlement (that is to say, a settled 
domicile) in Earsham, the order was quashed, 
notj on the ground of an insufficient complaint, 
but^ on the ground that the settlement of the 
paupers in question had always been in the 
parish of Bedringham. On a reserved case, 
by the Chairman of the Quarter Sessions, as 
to the validity of the judgment of that Court, 
one of the reserved questions was : 

*• Whether there had been a sufficient com" 
*' plaint to give the magistrates jurisdiction to 
*' make the order." 

The Court of Queen's Bench, composed of 
Lord Dbnman, Ch. J., and Pattbbon, Wil- 
U[AAis«nd Wightman, JJ. lield that the com- 
plaint vxbs sufficient. 

** Lord Dbnmak, Ch. J. It appears to me 
'* that the sessions have decided rightly on 
" both the questions, which we have to con- 
" aider. The first is, whether there was a 
'« sufficient complaint to the removing justices. 
** I think there was ; it was made by the au- 
** thmty oj aU the parithroverseerB of the poor, " 



Thus it appears that, even in the case of 
these helpless paupers, who had not a word 
to say in the matter, complaint was necessary. 

So much for the case of R. v. Bedringham 
(and not Ex parte Bedringham), 5 Q. B. 653. 

In the case Ex parte Perham, 29 L. J., M. 
C, 33 to 35, there uas a sworn written com- 
plaint The objections taken were not as to * 
the absence of an information in writing and 
on oath, but that the offence chareed in the 
conviction was different from that laid in the 
sworn to information. The difference was as 
to the threats, used as &means of intimidation 
of workmen. The Exchequer Court, agree- 
ing with the Court of Queen's Bench, rejected 
an application for Habeas Corpus, made on 
behali of Perham, which the Court of Queen's 
Bench (29 L. J., M. C, 31) had aheady re- 
jected, on the ground that the offence, being 
that of an attempt to intimidate, a variance, 
as to the means of intimidation used, was 
immaterial There is not, in that report, the 
least indication, on the part of either of the 
courts, that an information in writing is un- 
necessary. 

In the case of Turner et ah appellants, and 
The Postmaster Qeneral, respondent, (34 L. J., 
M. C, 10), the accused were arrested, on a 
charge of having set fire to letters in a pillar 
letter-box. There had been no previous com- 
plaint of any sort; the attorneys of the 
accused cross-examined the witnesses for the 
prosecution; and when the case had been 
closed, the evidence clearly showing the pri- 
soners' guilt, the attorneys for the prisoners 
objected that there had been no preceding com' 
plaint The , Justices overruled that objec- 
tion ; their attorneys then argued the case 
on its merits. The Justices in petty ses- 
sions found the prisoners guilty. 

In rejecting the appeal of the prisoners 
from that conviction, it was stated by 

" Cockburn, Ch. J. There must be judg- 
" ment for the Crown. The case was rainy 
** heard upon the merits, with the assent of 
'* the attorneys, who appeared for the appel- 
" lants. They could not have asked for spy- 
'* thing more than that the charge should be 
** made as a misdemeanor, and that the 
" evidence should be taken in support of that 
" charge ; but they did not even ao that ; and 
" they assented to the charge being gone into. 
" The facts, which were found, were the 
" same ; the statute, under which the charge 
" arose was the same ; and the only question 
** that arose upon this — was that the chaise 
" was for a misdemeanor, instead of a felony, 
" as it was originally supposed to be. The 
" attorneys appeared to the charge of mis^ 
" demeanor, cross-examined the witnesses 
" and took their chance of getting a decision 
" in their favor. After doing this, they cannot 
" object that the Justices had no jurisdiction 
'' to convict the appeUants on the ground 
" suggested/' 
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Cromptor, Mellor and Shee, JJ., concurred. 

So much for the case of Turner et oL and 
The PottmagUr Oenerdl, (34 L. J., M. C, 10). 

Now, for the last Quotation of Paley, which 
x$ not ti decision, it is onlv the then present 
inclination of opinion of a judge, who had not 
» studied the question. It is the case of R. v. 
Raidine, 8 C & P. 439. It was, on an indict- 
ment for perjury, alleged to have^ heen com- 
mitted hv the prisoner, on an information 
against the prosecutor for having sold heer 
at improper nours. The conviction came up 
before the Central Criminal Court, at London. 
The statute stated that all penalties shall and 
may be " recovered upon the information of 
" any person whomsoever before tvx) Justices 
" acting in Petty session," There was not any 
information is wRrriNO, except so far as it was 
contained in a printed sununons delivered to 
the accused. 

The report of this case then states : 

" BodHn, for the defence,— The principal 
** objection was that any person, proposing to 
'* make a complaint, could only recover the 
"penalty before Justices in Petty session, 
" and the indictment stated that the proceed- 
'' ing was before two Justices, but not that 
** they were assembled in Petty sessions, nor 
" that they were acting for the division, in which 
** the house was situated" 

Parke and Patteson, JJ., were of opinion 
that the indictment was defective, for want of 
an allegation that the justices were acting for 
the division in which the house was situated. 

'* Patteson, J., further said that he had 
**not given particular consideration to the 
*' question of a written information ; but the 
" present inclination of his opinion was that 
" It * was not necessary.' " 

Mr. Justice Parke did not evidently share 
theopinionof his colleague. No weight can 
be attached to such mere opinion of a judge, 
who admits that he had not studied the ques- 
tion. 

The law cannot possibly tolerate the exis- 
tence of ** contradictory " rules of procedure. 
I shall, moreover, presently show that the 
Court of Queen's Bench, in England, held 
that the law ** does not tolerate " such con- 
tradictory rules of procedure. That course, 
which the law has prescribed for the gui- 
dance of a judge of the superior court, must 
also govern the judge of the inferior court 
The justice of the peace, in the summary 
trial of cases, exercises the double function 
of the jury and of the judge, in the higher 
court On the person, accused before him, 
he pronounces a verdict of " guilty," or " not 
guilty," therebv acting as the jury ; the guilty 
person^ he condemns to " punishment," there- 
by acting as the judge. 

The information is the basis, the indispen- 
sable comer-stone, of the summaiy trial ; the 
indictment, or the information, as the case 



may be, is the basis, the indispensable cor- 
ner-stone, of the more solemn trial 

Since the verdict of the Jury and the con- 
sequent sentence by the judge, are exclus- 
ively confined to the cham preferxed in the 
indictment, or in the information, it neces- 
sarily follows that the conviction, by the jus- 
tice of the peace, must be exclusively con- 
fined to the chaige preferred in the written 
information received by him. 

It is in the interest of the defendant that 
the law requires that such an informaticm 
must be in writing. The description of the 
offeoce. charged in that information, must be 
averred with the same precision as is re- 
()uired to be made in an indictment, or in an 
information. The reason of the strictness 
so required in pleading, is to enable the de- 
fendant to properly defend himself against 
the specific charge made against him, and 
to protect him against a second trial for the 
same offence. 

It is, by such a written information alone, 
that one can ascertain, whether or not, ab 
initio, the justice had jurisdiction to cause 
the defendant, either to be summoned to ap- 
pear and answer the charge set forth in the 
written information, or to be arrested. In 
order to justify the issue of a warrant of ai^ 
rest, it is necessary that the written informa- 
mation should have been previously sworn 
to. In either case, that written information 
must disclose an offence triable in a sum- 
mary manner and triable by him. 

I shall now quote the case previously re- 
ferred to by me, as deciding that there are 
no contradictory rules of proceeding in our 
law. It is the case of Christie v. Unwm, 11 
Ad. & £., 373. 

In that case, it was held that the Lord 
Chancellor, in exercising a power conferred 
on him by statute, must state, in his jnds- 
ment» all the facts required to give him such 
statutory jurisdiction. 

" Coleridge, J.— I am of the same opinion. 
" We cannot intend for or a^nst the order; 
•' but we must decide according to the words. 
•' However high the authority may be, where 
" a ' special statutory power ' is exercised, the 
" person who acts must take care to bring 
" himself within the terms of the statute. 
" Whether the order be made by the Lord 
" Chancellor, or by a justice of the Peace, the 
" facts, which give the authority, must be 
stated," 

[ have frequentljr found like erroneous 
statements of judicial rulings, in the i^rorks 
of eminent law-writers. The source of their 
errors in that respect has been an unsafe r»> 
liance on the statements of others as to the 
actual question settled. It is better that the 
advocate should, by personally examining 
the report be quite certain as to the nature 
of the decision. J. 0'Fa»»-" 

Quebec, May 24. 
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Satisfaction, in which we largely share, is 
universally expressed at the honour of 
knighthood conferred upon the ex-Chief 
Justice of the Superior Court of Quebec. It 
is just five years since we ventured to sug- 
gest the fitness of such a distinction ( 4 Leg. 
News, 169). Three years later the General 
Council of the Bar, in a formal resolution, 
made a similar recommendation (7 Leg. 
News, 129). Since that time Chief Justice 
Meredith, to the great regret of the profes- 
sion, lias thought proper to claim the relief 
from official duties to which his long service 
upon the bench so fully entitled him (7 Leg. 
News, 289). Sir William CoUis Meredith 
was bom in Ireland, 23rd May, 1812. He 
studied law in Montreal, and was called to 
the bar in 1836. Created a Q. C. in 1844. For 
some years he was head of the firm of 
Meredith, Bethune & Dunkin, which enjoyed 
a very large and important practice in the 
city of Montreal. He declined oflBce on 
various occasions in the administrations of 
the time, but in December, 1849, accepted a 
judgeship of the Superior Court On the 12th 
March, 1859, he was appointed to the Court 
of Queen's Bench, a position which he filled 
with marked ability. In 1866 he succeeded 
the late Chief Justice Bowon as Chief Jus- 
tice of tlie Superior Court of Lower Canada, 
and continued in office until about two years 
ago, when the Government with great regret 
acquiesced in his desire for retirement The 
decisions of the ex-Chief Justice have done 
much to build up the jurisprudence in force 
in this Province, and none are cited with 
greater deference in our courts. Sir William 
Meredith has received the hearty congratula- 
tions of his late colleagues on tlie well-merited 
distinction conferred upon him, and we ex- 
press simply the general feeling when we 
hope he may long be spared to enjoy the 
honours so worthily conferred. 
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March Appeal Term at Montreal, the May 
Term commenced with 112 cases set down 
for argument, an increase of 8 over the 
March list The number in May 1885 wns 
only 89. The Court sat eleven days, an 
extra day being taken to make up for the 
Queen's Birthday. The business done was 
as follows :— 29 cases argued, 1 dismissed 
(there being no appearance), and 1 settled. 
Total, 31, leaving 81 standing over. A bill 
before the legislature proposes to make some 
changes in the sittings with the object of 
facilitating the progress of business. 



The Law Journal (London), says : — " Some 
interest attaches at the moment to the law 
in regard to persons declaring their inten- 
tion to resist by force of arms the execution 
of an Act of Parliament if it should be pass- 
ed. If the Act of Parhament pass, anyone 
who commits an overt act in furtherance of 
such an intention is undoubtedly guilty of 
high treason, and what he may have done 
before the passing of the Act is evidence 
against him so long as an overt act after its 
passing is proved. Meanwhile, no treason is 
now committed by acting in such a way as 
to show that in a certain event treason is in- 
tended. The statute 36 Geo. IIL c. 7, s. 1, 
made perpetual twenty years afterwards, 
provides, s.o far as applicable to the case, that 
* K any person shall devise or intend to levy 
war against His Majesty within this realm 
in order by force or constraint to compel him 
to change his measures or counsels or in 
order to put any force or constraint upon or 
to intimidate or overawe both Houses or 
either House of Parliament, and such de- 
vices or intentions shall express by any 
writing^)r overt act, he shall be deemed to be 
a traitor.* Any action which may amount 
to intimidation of the Queen or Parliament 
is, of course, treason under this statute, but 
resistance to the execution of a law must be 
in regard to an existing not a contemplated 
law to amount to treason by levying war for 
the purpose of forcing a change of measures 
or counsels on the Sovereign or Parliament." 
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Mr. L. S. Huntington, who died at New 
York, May 19, at the age of 69, was little 
known to the profession as an advocate. He 
was called to the bar. however, in 1853, and in 
1863, when his party formed an administra- 
tion, he became Solicitor General for Lower 
Canada in the Sandfield Macdonald Cabinet 
He represented Shefford in the Commons for 
a number of years, before and after Confeder- 
ation, until defeated in 1878. He had confiid- 
erable aptitude as a public speaker, and his 
powers in this respect were studiously cultiva- 
ted, but a rather ponderous and formal man- 
ner, often observed in public speakers of the 
New England States and the section of Canada 
adjacent, rendered his oratory less effective 
than that of some men of inferior gifts. His 
inclinations were for public affairs and liter- 
ature, rather than for the less flowery paths 
of the law, and the latest achievement which 
attracted public notice to the pursuits of his 
retirement in New York was the production 
of " Professor Conant," a novel which we have 
not been able to examine, but which obtained 
a moderate share of favor from the critics. 

GUILT. 

Filtered through the medium of a New- 
York cable despateh, there appeared in 9 Leg. 
News, p. 153, the report of an incident in the 
trial of a man for voting on three different 
properties in the same electoral division. Mr. 
Justice Stephen was fully justified in the most 
peremptory condemnation of the application 
of the rule actm nonfadt reum, nm mens sit rea, 
to the case before the court; but he goes further 
and questions both the meaning and the au- 
thority of the rule. Of course he was only pre- 
texting ignorance when he desire<l to know 
its meaning in plain English, and whence it 
came. Both Mr. Justice Stephen and Mr. 
Williams must have known perfectly that the 
maxim is to be found in Broom, where the ap- 
plication of the rule is explained, and where 
the cases in which it has been examined are 
collected. Broom takes the rule from Coke's 3 
Inst. p. 54. The only wonder is, that having 
thought and written a great deal about these 
things, the learned judge should have fancied 
he had a heresy to extirpate. 

Whether any, or what medieval writer 



gave the rule as we find it in Coke, is of little 
importance, for it is founded in natural law ; 
and in all times it has been applied, with 
unerring precision, as we employ it now. 
This might be illustrated from several pas- 
sages of the Old Testament. The whole 
matter is, however, so familiar from ourever>' 
day experience that it would be a waste of 
time to quote particular authorities to estab- 
lish it. 

The only objection to the ak«solute force of 
the rule is that a person accused may be ig- 
norant of the law ; but it is a necessary fiction 
that he knows it Surely this cannot be the 
difficulty in Sir James Stephen's way to a 
complete understanding of the rule- It will be 
found that knowledge, i. e., intention, real or 
presumed, is essential to constitute guilt, 
whether the intention be of the substance of 
the offence, as is sometimes 8ai<l, and by 
which is probably meant, expressly included 
in the definition, or not. The remark may be 
pressed still further. Intent or guilty know- 
ledge, express or implied, is to be found in the 
definition of ever}' crime- It is so in murder, 
as much as in assault >*ith intent to murder. 

It is difficult to furnish a skeptic with 
original authority as to a natural precept^ or 
it is too easy. But turn this maxim as one 
may, it will be found to be invariably true, 
that without intent guilt does not exist So, 
an infant is incapable of crime, and so also are 
the insane. It should be noted that it is with 
regard to those not compos mentis that Coke 
quotes the rule, actus nonfadt reum, &c. 

Another instance is where one acts under 
compulsion,— as when one obeys a king de 
facto. The rule of the Roman law as to in- 
ability to prevent, is based on the same prin- 
ciple. Culpa caret, &c. ff. de reg. jur. 2. 50, 
nullum crimen, &c. lb. 2.109. 

Though ignorance of law is not an excuse 
in criminal matters,ignorance of fact absolves. 
If, then, Mr. Justice Stephen's farmer had 
voted by error in one place instead of another, 
believing, in fact, that the place he voted 
at was within the electoral division in which 
he had a right to vote, he would have been 
entitled to an acquittal; whereas the man 
who knowing what he is doing, reads his Bible 
in spite of the prohibition of the law, should 
be found guilty. 
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In AoBtin's lectures on Jurisprudence (Vol. 
1, p. 477), guilt or imputability is treated. 
What is more to the purpose, he quotes firom 
Feuerbach and Rosshirt The former treats 
the will ajs the cat«w of which the fact is the 
ffftdy and he goes on to say " the reference of 
the fact as effect to the determination of the 
will a#oati*e, settles or fixes the legal character 
of the latter." 

" In consequence of that reference (or by 
reason of the imputation of the fact) the de- 
termination of the will is held or adjudged to 
be qwii: which guilt is the ground of the 
punishment applied to the party." 

It seems Rosshirt adopts the same doctrine. 

R. 



SUPERIOR COURT. 



SwHBTSBUBG (D. of Bedford), Jan. 2, 1886. 

Co/ram Buchanan, J. 
* 
GiBoux et aL, Petitioners, and The Mayor 
AND Council of The Town op Farnham, 
Respondents. 

By-laiv—When in force — Majority of proprie- 
tary wf^f— 40 Vic, c. 29. 
Held,— 1. Thai the entry in force of a By-law, 
vnder the circumstances of the case submitted, 
dates from the tiwM? of the sanction thereof by 
the lAeuienant Oovemor in Council, and the 
delay to contest the same commences to run 
from the time of such sanction, 
2. ThoA the majority of proprietary voters duly 
qualified, means the majority of those who 
were present and voted, and not the absolute 
majority on the list 
Buchanan, J. : — 

The proceedings taken in this matter are 
for the annulling a By-law passed by the 
respondents for the purpose of levying by or 
through a loan, a sum of money wherewith to 
erect an aqueduct or waterworks in the Town 
of Farnham. The petition is brought under 
section 214 and subsequent ones of the Town 
Corporation General Clauses Act, 40 Vict ch. 
29 ; for although this town has a special act of 
incorporation, 40 Vict, ch. 47, yet by section 
10 of the last mentioned act, it is declared 
that whenever any by-law shall be submitted 
to the approval of the electors it shall be sub- 
mitted in conformity with and as provided for 



in the said town corporation general clauses 
act. so that as far as concerns the present 
matter, the only statute directly bearing 
thereon, is the first cited act which further- 
more specifically regulates /he time and 
mode of such proceedings as the one now 
submitted. 

The respondents first meet the demande by 
e^fin de non recevoir, (the answer in law being 
covered and disposed of by the amendment) to 
the effect that it has come too late, a point to 
be determined by an examination of dates, 
and of the clauses of the statute in connec- 
tion with it 

On the 2nd March, 1885, this by-law was 
passed by the Council ; on the 12th March it 
was submitted for approval or disapproval to 
a meeting of the electors whereat a poll was 
demanded, and the election thereunder was 
fixed and held on the 16th and 17th of 
March, 1885, and the by-law was published on 
the 22nd March, and on the 9th September, 
1885, the authorization of the Lieutenant- 
Governor in Council was given to the contract- 
ing of the loan. 

By section 208 of this statute it is enacted 
that the by-law of the Council shall come into 
effect and have the force of law, if not other- 
wise provided for in the provisions of the By- 
law, fifteen days after the date of publication, 
saving always those cases otherwise provided 
for under the provisions of this Act or of the 
special act 

Aa regards this part, the By-law itself says : 
it shall come into force "apr^ avoir 6t6 
soumis aux autres autorisations requisespar 
la loi." 

It is admitted that the case comes within 
the purview of section 355 : that the interest 
and sinking fund of the sums borrowed by the 
Corporation absorbed half the revenues of tlie 
town, and that for the loan it required the 
authorisation aforesaid. 

So that the question is, did the by-law come 
into force fifteen days after the publication on 
the 22nd March, and, if so, the petitioners are 
too late, or only when the authorisation was 
granted on the 9th September, and the peti- 
tion having been served on the 15th Septem- 
ber, it is within the delay — in other words, 
did the By-law enter into force until the loan 
was authorised? 
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The terms of the document itsolf almost 
dispose of that question. The use of the word 
authorisation shows that it contemplated the 
one in question, but not exactly as given, for 
when the By-law was passed, the authoriza- 
tion was required from the Legislature, which 
is altered by a subsequent statute to the Lieu- 
tenant Governor in Council. It is evident that 
this authorization could be the only one con- 
templated by the makers of the By-law. 
Everything else to give it effect was contem- 
plated and referred to, so that the authorisa- 
tion mentioned could only be the one in 
question. 

The purpose of the By-law was to contract 
a loan, its main aim and object : and it is no 
argument against it to say that the authorisa- 
tion only referred to the loan, for that could 
not be obtained without the By-law, nor the 
By-law bo good without the authorization. By 
section 222 the right of demanding the annul- 
ment of a by-law is limited to three months 
next after the entry iyito force of such by-law, 
and its object being the contracting of the 
loan till it was authorized to contract that 
loan the Corporation could not make it availa- 
ble. It was until then a dead letter, without 
vitality or force, much as is a bill belore being 
sanctioned and becoming an act of Parlia- 
ment. That being established, the conclusion 
is, that the petitioners were within the delay 
of three lUionths from the time of the By- 
law coming into force. 

The other question tol)e investigated is one 
of more nicety. By the admissions of record 
the following facts appear: — that the total 
value of the real estate of the town was $226,- 
550 ; that 166 persons voted:— that of these, 
123, with a valuation of $109,600, voted " yes," 
in favor of the By-law, and 43, with a valua- 
tion of $66,750, voteJ " No"— the affirmative 
voters thus possessing somewliat less than 
$4,(K)0 of the half of the whole valuation, and 
Ixjing in an absolute majority as to the num- 
ber of voters, and as to valuation much larger 
relatively than those voting in the negative, 
but less absolutely than the half of the whole 
valuation. The petitioners therefore contend 
that as the valuation of those who voted yes, 
was $109,600, they did not form '' la majority 
" doB propri6taires 61ecteurs municipaux en 



" valeur imraobiliere," and therefore the By- 
law was not approved as by law required. 

All the facts involved are admitted, and Uie 
question to be decided turns mainly upon the 
interpretation to be given to tlie words, " a 
" majority in number and in real value of the 
" proprietors who are municipal electors," 
contained in sections 354-5 of the statute; and 
this Interpretation nmst be made so far as 
possible from the Act itself and the principles 
of law governing such cases. 

We see, then, that town loans, difTering in 
that respect from other acts which are con- 
summated by the Council aa representing and 
acting for the inhabitants, must be approved 
by a certain class of the community, that is, 
a certain class or portion of the electors 
peculiarly quahfied. By admissions it is de- 
clared (see 40 V. c.47.8.,3 sub.-sect 4) tnat these 
electors should be male freeholders and 
househoMers of the full age of 21 years then 
residing in the said town of Farnham, and 
in actual jKJSsession of Immovable property 
in the said town as proprietors of the real 
value of $50 each or more. And, say the 
jxititioners, unless the by-law is approved by 
the absolute majority in number of such 
electors, which it has, with the further abso- 
lute majority in value, it is invalid, although 
the numerical majority is in favor of it. This 
proposition must be discussed, 1st in con- 
nection with the other clauses of the statute 
relating to the passing of this by-law ; and 
2nd, with the principles of law governing 
matters submitted for popular approval In 
the first place, the by-law must be submitted 
to a meeting of all the municipal proprietor 
electors, convened by public notice. { 193 
informs us as to the effect of such a notice, 
that it shall l>e applicable to and binding 
ujK)n proprietors or rate payers domiciled 
out of the municipality in the same manner 
as upon residents, so that, with this 
notice, all the qualified electore aro either 
present or m deituvre to be so. The meeting 
being held, a poll may be demanded ; that 
is optional, but sup])ose it is not demanded 
It was said that the approval or otherwise 
could only be signified by a poll ; that jwint 
is not in issue now, but at present I do not 
look at the law in that light The meeting 
is called for the approval in those words, 
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? 356, not" or disapproval," all present at the 
meeting being such electors, approve — they 
may not be an absolute majority of the elec- 
tors on the roll, but at the meeting they are 
unanimous, and no poll is demanded. Is not 
the inference therefrom to be drawn that the 
by-law was approved ? It is to be remarked 
that it is not as it were a meeting where 
something was to be initiated. Nothing ixyai- 
tive, in a certain sense, has to be done to 
signify approval, except the attendance at 
tlie meeting, for the motion for approval sub- 
mitted to the meeting can be silently 
acquiesced in. The meeting is for the purpose 
of ratifying the acts of their agents, the 
council, but if they don't ratify or approve, 
then something has to be done to give them 
an opportunity of showing their disapproval- 
the poll has to be demanded. I am for the 
present taking this view as a support of the 
main point of my argument as to the char- 
acter of the act signifying the approval of 
the electors. 

The poll, however, was demanded and 
upon that, by i 361, the Mayor is obliged to 
count the yeas and nays, and lay before the 
council the result of the voting, together with 
a statement showing the value of the tax- 
able real estate of each of the voters according 
to the valuation roll. For what purpose can 
that statement be required if not for the 
purpose of showing the relative valuation of 
tlie voters, in order that it may be ascertain- 
ed as r^ards the electors who voted, who had 
the majority as well in number as in value ? 
Then a certificate must be given whether the 
majority in number and taxable real 
value, approve or disapprove. What ma- 
jority ? the absolute majority on the roll, say 
the petitioners, but the term majority must be 
taken with the previous portion of the clause, 
where the statement is required as to the real 
estate of "each of the voters." Evidently the 
majority refers to the majority of the voters 
who voted. An attentive and long considera- 
tion of these clauses, taking them all together, 
has satisfied me that the object of the law was 
to obtain the approval or disapproval of the 
majority of the qualified electors who sig- 
nified it or voted. The electors were required 
to say yes or no, in this difiering from the 
proceedings at the meetlDg.- Those who did 



not attend were en demeure to do so. I can't 
say whether all the qualified electors voted — 
perhaps not— as there is about $50,000 worth 
of property not represented ; but supposing 
that there were absentees who did not vote, 
would not the principle embodied in the 
maxim of law apply, "Qui non prohibet 
quod prohibere jwtest assentire videtur," — 
not prohibiting while having the power to do 
so, they must be considered as assenting. 

Then again, and this is an important point, 
how is the majority of the $226,550 of the 
valuation roll to be obtained ? We see that one 
qualification of the voter is being a male. How 
then about women property-owners ? about 
minors? about interdicted persons? all those 
not fully vested with civil rights ? They are 
proprietors but are not electors, so that it 
shows that the law did not intend that proprie- 
tors, qua proprietors, only should be consulted* 
A law must be made to work. If the absolute 
majority contended for was required it would 
be impossible to make a by-law available ; it 
would be liable to obstruction at the hands of 
one or more large proprietors ; and it might 
happen in a small town like Famham that a 
few proprietors could prevent the will of the 
numerical majority and relative majority in 
value, as here, from being carried out This 
is against all the principles of our democratic 
institutions ; the numerical is the only major- 
ity by which the sense of the people can be 
taken, and that is the foundation of our sys- 
tem of political government which, of course, 
has nothing to do with this case, except as an 
illustration of the rule applying to majorities. 

All the writers to which I have been refer- 
red, and those which I have examined, agree 
that there is a well established principle as to 
the efiect of the act of the majority. I will cite 
the exposition by Kent in his Commentaries, 
vol. 2, p. 367, as embodying the doctrine held, 
( Angell & Ame8,C>)rporations, p. 482; 1 Dillon, 
No. 261-277, 283). There is a distinction taken 
between a corporate act done by a select and 
definite body, as by a board of directors, and 
one to be performed by the constituent mem- 
bers. In the latter case, a majority of those 
who appear may act, but in the former, a ma- 
jority of the definite body must be present, 
and then a majority of the quorum may de- 
cide. This is the general rule on the subject. 
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and if any Corporation has a different modi- 
fication of the expression of the binding will 
of the Corporation, it arises from the special 
provisions of the act of incorporation, and 
Angell & Ames on Corporations, at page 482, 
says " a majority of those present may act, 
" whether a majority of the whole body or 
" not" 

Applying the rule to the present case, 
we have an act to be done by a certain class 
of the inhabitants, but of indefinite number, 
most certainly. The act of the majority of 
those present binds the whole. But if it had 
been the act of a definite number, as of the 
members of the Council, then an absolute 
majority is required, unless modified by law, 
and that we find is done here; for it will 
appear by 2123 of this same statute, that as 
to the Council (a definite numl)er) every 
disputed question shall be decided by a ma- 
jority of the votes present ; which latter word 
takes the case out of the general rule laid 
down : that where there is a definite number 
the absolute majority is required. So that by 
the act itself we find that the law as I contend 
it is, has been followed. If an absolute major- 
ity is meant, it must be so stated. There was 
a good deal of discussion as to the meaning of 
the words, majority and plurality -the latter 
is one of little usage amongst us, being more 
common in the States. Some dictionaries 
treat them as synonymous, but however that 
may be, we have not far to seek for the 
meaning of the word majority, as legal jargon. 
It is of very common use by our legislators, 
although not always used ; for it will be ob- 
served at ?78 of this act, the word majority is 
not used, but " the largest number of votes," 
and again, at ?80 " the greatest number of 
votes." So that the term is not sacramental 

By sub-section 19 of art. 17 of the C. C, it is 
enacted that when an act is to be performed 
by more than two persons, it may be validly 
(lone by the majority of them, and by sub- 
section 24 of section 6, of chap. 5 of the Cons. 
Stat, of Canada, words making any associa- 
tion or number of persons, a corporation or 
body politic, shall vest in any majority of 
the members the power to bind the others, 
&c. Then again, obser\'e the use of the word 
majority in the Dominion Election Act of 
1874, and in the Quebec Election Act of 1875, 



where it says, at section 204 : " The can- 
didate who, on the final summing up of the 
votes, shall be found to have a majority of 
votes, shall be then declared elected; "and 
it never was pretended that in these cases 
a majority meant the absolute majority of 
the electors. Bo that we see by these cita- 
tions that the majority meant by the Legisla- 
ture, unless otherwise ordered according to 
the well-known rule of law cited, is the num- 
erical majority. 

The learned counsel for the petitioners cited 
the special acts of incorporation of St Johns, 
Sorel, and other towns, to show that a modi- 
fication had been made as to the effect of the 
votes and to change the rule as to the abso- 
lute majority, as he contended for, required by 
the Statute. As I am of opinion that the rule 
is the other way, these statutes do not affect 
my argument. 

Holding, as the Court does, that the major- 
ity contemplated by the law was the majority 
of the qualified electors in number and value, 
who were present and voted, and that such 
majority approved of the By-law in question, 
the petition must be dismissed with costs. 
Petition dismissed. 

E, Kacicot for petitioners. 

T. iimyrat/^ for respondents. 



SUPERIOR COURT. 

QuEvBC, June 9, 1885. 
Before Casault, J. 
Eleonore Bernard et vir v. Edouard Bkb- 

NiER et al. 
Action for alimentary aUouxince — Avcnnents. 
In an action for alimentary aUouxince^ by the 
mother against hir children, issue of lier 
marriage with Iter huslkindj the declaration 
did not allege " tfvat her husband, Oi^ father 
" of tJie defendanUiy vxis unable to sup^Htrt 
" himftelf and his vife ;" 
Held, that a mother, though jtoor and unable to 
svpport herself, luis no right to daim an 
alimentary alloitxince from her chUdren, so 
long CM she does not show that her husband 
is unafde to sujyport them both. 
The following is the judgment of the 
Court: — 

" La Cour, ayant entendu les parties par 
leurs avocats en droit, sur le m6rite de la d^ 
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fense en droit prodnite & rencontre dela pr§- 
sente action ; 

" Consid^rant que les aliments ne sont 
diis & la mSre, par les enfants, pendant la vie 
du mariy qu'i d^faut par celui-ci de les lui 
fonrnir ; 

" Consid^rant que la demanderesse n'al- 
legne pas que son man est incapable de lui 
fournir des aliments, et qu*il ne r&ulte pas 
de ce qu'elle est pauvre, qu'elle est dans le 
besoin, et qu'elle ne peut pas pourvoir k sa 
subsistence et & son entretien ; 

" Maintient la defense en droit, et renvoie 
Faction de la demanderesse avec d6pens." 
Demurrer maintained. 

F. X. Drouin, for the plaintiff. 

Zr. F. PinauLt, for the defendants. 

J, Frhnont, counsel for defendants. 

(J O'F.) 



APPEAL REQISTER^MONTREAL, 

May 26. 

McGreevy & Russell (Quebec Case).— Accord- 
ing to notices given to parties interested, 
judgment is rendered upon respondent's mo- 
tion for re-transmission of the record, which 
is granted for costs only. 

Dudley <fe DaWin^.— Judgment reversed, 
Cross, J., diss. 

Rahton <fc Stangfeld.— 'Judgment confirmed, 
Monk, J., dUi, 

Montreal City Passenger Railway Co, & Irwin. 
— Judgment confirmed. 

Papineau & Corporation N, D, de Bonsecours. 
— Be-hearing ordered upon the question 
whether a roll made by a valuator not quali- 
fied is valid. 

C4i<y dPierraiitt.— Judgment confirmed with 
costs of first class. 

Greene Som <k Co. <fc J?arin.— Judgment 
reformed; appellants condemned to pay $30, 
and costs of an action of that class, and res- 
pondent condemned to pay cgsts in appeal. 

VennoT de Life Association of Scotland.— 
Judgment reversed, with costs of first class. 

Harbor Commisnoners dc Hus & Dominion 
Steamship Co.— Judgment on the appeal of the 
Harbor Commissioners against Hus reversed 



with costs, and appeal of Harbor Commis- 
sioners against Steamship Company rejected 
with costs (Tessier, J., diss.) 

Whitehead & Kieffer & White. — Hearing on 
merits concluded. C. A. V. 

Kirffer ft (d. & Whitehead. — Hearing resum- 
ed and concluded. C. A. V, 

May 27. 
Breekon d: iTan^.— Motion for leave to 
appeal from interlocutory judgment rejected, 
Ramsay, J., diss. 

Trust <fc Loan Co. & Panneton.^^ Judgment 
reversed, each party paying his own costs in 
all courts. 

Coterville & Leduc. — Judgment confirmed. 

Guest & Douglas. — Judg^nent confirmed. 

Nvrmandeau <t* McDoneU. — Judgment con- 
firmed except as to a slight modification. 

Central Vermont Railroad & Lareau. — Judg- 
ment reversed. 

Exchange Bank of Canada <£• Canadian 
Bank of Comm^rc^.— Judgment reversed. 

Duranceau de Larue. — Judgment confirmed. 

Mori7i (1- Roy. — Judgment reversed ; Judg- 
ment in favor of Morin for $50, with costs of 
C. C. action appealable, and costs in appeal. 

Vennor d; Life Associoiion of Scotland. — 
Motion for leave to apj)eal to P. C. granted. 

Or</wley d' Dorion ; Courtemanche dcFoumier ; 
Exchange Bank dc Hart ; Charland dc Bigaouette 
— Appeal perimi. 

Heyneman dc Harris.— Heaxd on merits. 
C.A. V. 

Boyce dc Phoetiix Mutual Ins. Co. — Heard on 
merits. C A. V. 

May 28. 

Pattison dc Banque du Pevple. — Heard on 
merits. C. A. V. 

Fairbanks dc Barlow j dc O^Halloran. — Heard 
on merits, C. A. V. 

Canada Inwstment Co. dc Hudon. — Appeal 
stnick, the parties having declared that the 
case has been settled. 

Sincennes-McNaughton Line & Manhattan 
Fire Ins. Co.— Heard on merits. C. A. V. 

Joyce d: McCaU.—Heskrd on merits. C. A.V. 

The Court adjourned to June 30, 
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INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, May 22. 

Judicial Abandonmentt. 

John P. Atkinson, Accot. Paw-mill owner, May 14. 
Hyaointho Giiillette, Bedford. May 19. 
Charles A. Simard, St. Hyacinthe, May 19. 

Curators Appointed. 

y?*'N.Fugi^re, Three Rivers — Kent & Turcotte, Mon- 
treal, curator, May 13. • 

Re PettiRrew & Paradis, L'Isle Verte and St. Ars^nc. 
— H. A.*Bedard. Quebec, curator, May 18. 

He Philippe Pouliot.— C. F. Bouchard, Fraaer\'ille, 
curator, May 15. 

Dividend S/ieetn. 

fie Sophronie Boulais.— Div. payable May 29, at 
office of J. Bamab6, curator, Montreal. 

He PoUotier & Tardif.— Second and last div. payable 
June 3. at office of II. A. Bedanli curator, Quebec. 
Separation frotn Bed and Board. 

Dame Marie Boulani^r vs. Jean Lamontagne. farmer, 
St. Magloire. 

Dame Eliza Ann Piclicr V8. Francois Xavier Picher, 
merchant, township of Ditton. 

Quebec Official Gazette, May 29. 
Judicial Altaudowtientn. 

Archibald Cousineau, trader, Salaberr>' de Valley- 
field, May 19. 

F^'lix Fortin, boot and shoe manufacturer, Quebec, 
May 22. 

Joseph S. Gauvreau, bookseller, Quebec, May 25. 

Goldberg k Levitt, traders, Beloeil, May 22. 

J. G. Guimond, Montreal, May 22. 

George Long, Dundee, May 20. 

L. J. St. Cyr, Three Rivers, May 14. 

Curatory Appointed. 
Re Philomi^ne Sauv4.— A. A. Taillon, Sorel, curator, 

May 22. 

Dividend Sheets. 

Re Isidore Tnideau.— First and final div. payable 
June 10, C. Desmarteau, Montreal, curator. 

Minutes of Notary trawiferred. 
Minutes, &c., of late N. G- Bourbonniere, N. P., 
Montreal, transferred to C. E. L6vy, N. P., of same 
place. 

Sepni-ation a* to projterty. 
Dame Alphonsine Gadbois v. Charles Marsan dit 
Lapierre, trader, St- Hyacinthe, June 25, 1885. 

Dame Mario Rachel 116roux v. Joseph GuiUaumc 
Guimond, Montreal, May 25. 

GENERAL NOTES. 

Trial Bkfore a Judgr. — Mr. Justice Cave found 
himself in a comical predicament last week. His lord- 
ship had tried a case in which the evidence had mo.««tly 
been taken abroad on commis.<«ion, and in finding the 
facts, he had to make his choice between three or four 
depositions on one side to one state of facts, and an 



equal number on the other ride to a rtate of facta pre- 
cisely opposite. Having neither intrinsic nor extrinsic 
evidence to guide him to the truth, the learned judge 
very naturally found himself unable to come to a con- 
clusion. In other words, the jury part of him, as his 
loixiship humorously expressed it, was unable to agree, 
and had therefore to be discharged without giving a 
venliot. This incident of trial by jury haa hitherto 
been suppo.ied to be absent from trial by judge— perhaps 
because it is not ever>- judge who, when he findi* a 
difficulty in making up his mind, baa also the courage 
to confess it.— Law Times (London). 

Bkks v. Shekp.^A novel suit haa just been termina- 
ted in the Richland (Wis.) (Circuit Court by the dis- 
missal of the complaint at the hands of his Honor, 
Judge William Clementson. The plaintiff, J. H.Powers, 
of Ithaca, that State, is the owner of a large sheep- 
ranch in Richland county, adjoining the land of the 
defendant, Freeborn , a prominent bee-keeper. The suit 
was for $l,(H)0 damages, the complainant alleging that 
many of his* sheep had died, and that the ** poor, weak 
and feeble condition of the remainder of the flock" was 
due entirely to the swarms of defendant's bce.«», which 
invaded his (plaintiff's) land and drove his sheep from 
their pasturage. An array of emment coun^;eI waa 
aswsmbled on either side, and Wisconsin and Illinois 
bee-keepers, representing from 18,000 to a),0lO ooloniM 
of bees, were present in court to watch the pnwressqt 
the suit. This case was summarily dismissed by his 
Honor, on the grounds of lack of precedent for the pr<^ 
oeedings.and damages of so remote anature they couW 
not be entertained.— CAtcoflro Lei;ai Neirs. 

Thkrr is something of the shrewd humor of the 
Oriental cadi in the decision of a Rusflan stipendiary 
magistrate, a report of which has just reached us from 
Odessa. It appears that a new cemetery is about to be 
opened near that city, and that two Greek merohante, 
each anxious to secure the most comfortable or most 
diatinguinhed rcsting-p^ace, were allowed bv some 
official blunder, to buy the same allotment. When the 
mistake was discovered, neither would yield his claim, 
and the matter was referred to the district judge. 
Greek had mot (^reek, and the tug of war threatened to 
bo severe, when the magistrate, with an astuteneffl 
worthy of Solomon, arranged the matter m the simple^ 
way possible by applying the rule * First come, «—♦ 



flr?t 



served." and suggesting that whichever died flrat 
should have the right to the coveted resting-place. The 
parties went away reconciled and happy. It is not 
stated whether they had to find sureties to guarantee 
that neither would t«ke an unfair advantage of tHe 
other by committing suicide. — Wa*h. Law jB<j>. 

At the opening of the Court of Review on the Slrt 
March , the Hon.Mr. Justice Johnson, the senior justice 
present,made the following observations with reference 
to the lamented death of the Hon. Mr. Justice Mous- 
seau :— " Before proceeding to business we feel it right 
to express, as far as we can, our sorrow at the TCiy 
recent, and somewhat sudden death of our colleague 
Mr. Justice Mousscau, We desire, in common, no 
doubt, with the whole profession, to show every ^bx^ 
of respect to his menior>' that is in our power; and for 
that purpose we will adjourn all the courts during the 
forenoon of Friday, the day of the funeral. As to the 
prc'^ent occasion, it is a day set apart bv long praonce 
to render judgments, which could only be postponed at 
the greatest inconvenience, and possible loss of partif» 
in the cases. But Death, always awful as a change, ana 
sad ai? a parting, speaks to the living in no way more 
plainly than as a call to duty while they are yet here : 
and we think we best do our duty to the public and 
show our respect for the valued colleague who has gone 
before us, by proceeding with the immediate busmoas 
of the day.'' 
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The Law Journal (London) refers as follows 
to the Crown Case Beserved, a report of which 
appears in the present issue : — *^ In Regina y . 
Latimer, the Crown Court decide that if a man 
strike at another and wound a woman he is 
guilty of unlawful and malicious wounding 
within the statute 24 & 25 Vict c 100, s. 20. 
The Lord Chief Justice was of opinion that 
Bex V. Hunt, 1 M. C. C. 93, a decision of all 
the judges hriefly reported, virtually decided 
the question, hut a close examination of that 
case shows that it was little in point The in- 
dictment was not for maliciously wounding, 
but for feloniously cutting. No one doubts 
that if a man meaning murder kills the 
wrong man he is guilty of murder, and so of 
a felonious assault, but the law of murder de- 
pends on the conmion law. The question was 
nrhether the word * maliciously ' in a statute 
is satisfied by a malice which had a different 
object for the blow. In Regina v. PemUiton, 
43 Law J. Rep. M. C. 91, it was held that to 
aim at a man and to smash a window is not 
malicious; now it is held that to aim at a 
man and wound a woman is malicious. The 
distinction is fine, but it is probably sound, 
and ingenuity might suggest many similar 
complications of motive and act which 
chimce-medley might bring about For 
example, is it malicious to aim at a horse 
and wound the rider ? We suppose it is, on 
the authority of the present decision, although 
the poor horse, hit in mistake for the rider, 
^wonld probably be no better off than the plate- 
glaas. The distinction is perhaps unsound 
in strict logic, but the fact is that the law very 
properly takes care of human life and limb, 
and when they are in danger ignores meta- 
physics. In the reign of William Rufus, we 
believe, the doctrine was carried further, and 
it was contended that when the man was a 
king it was treason to kill him in shooting at 
a stag, bat, as Coke gravely points out, Tyrrell 



was no poacher, but shot at a stag in the 
royal forest at the king's command, and the 
king's death was legally an accident Per- 
soLally Tj'rrell was not, we believe, confident 
of the soundness of his legal position, and was 
called away to the Crusades." 



One George Hill was prosecuted for man- 
slaughter on the 3rd inst under unusual cir- 
cumstances. It appears that last month he 
was in charge at night of a fire escape in 
Soho. A fire broke out in a house off Regent 
street, and in a short time a man appeared 
at the upper windows shrieking for help. 
The fire escape was telegraphed for and the 
firemen started to hasten it, but no telegraphic 
response came, and when they arrived at the 
Soho station the trained custodian of the fire 
escape was found to be absent The firemen, 
not knowing how to manage it, so misplaced 
it that the man in leaping was killed. Hill 
was tried for manslaughter. Mr. Poland, for 
the Crown, contended vigorously that the 
culprit's negligent absence contributed to the 
result and he was therefore guilty ; but Mr. 
Justice Hawkins ruled that all such contri- 
bution to culpably negligent manslaughter 
must be direct, and that if Hill had been at 
his post and attended to his duty the result 
of death might have been the same. During 
the argument Mr. Justice Hawkins said : — 
"The deceased jumped from a window in 
danger of being burned, and not because of 
any wrongful act on the part of the defend- 
ant" Mr. Poland answered :— " Yes, the man 
jumped to escape burning, and it was the 
duty of the defendant to be there to save his 
life." 



The N. Y. Herald collates some facts to 
illustrate the celerity of criminal administra- 
tion in Belgium, France and England. Leon 
Vandersmissen killed liis wife April 7. He 
was tried at Brussels for murder, and on 
June 2, the third day of his trial, he was con- 
victed and sentenced to fifteen years' impri- 
sonment. In less than two months after its 
commission he was paying the penalty of his 
crime. Mme. Clovis-Hugues shot and killed 
M. Morin at the Palais de Justice, in Paris, 
November 27, 1884. She was brought to trial 
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January 8, 1885, and acquitted the same day. 
Six weeks after the tragedy a verdict of just- 
ifiable homicide was rendered by the jury 
in the Court of Assizes. The two men charged 
with cannibalism in the famous Mignonette 
case were indicted November 3, 1884, soon 
after they landed in England. Three days 
later they were tried. The question whether 
their offence was murder went to the Court 
of Appeal. That tribunal gave its decision 
December 4, and the prisoners were sentenced 
to death on the 9th. This sentence was com- 
muted to one of imprisonment a few days 
afterward. In less than six weeks after their 
indictment they were paying the penalty of 
the law. In contrast with these cases several 
United States cases are mentioned in which 
the delay is usually from one to two years, 
confirming the observation of Gov. Hill 
in a recent message to the legislature:— 
" The long delay which in almost every in- 
stance elapses between the original sentence 
of death and the execution of the criminal 
has for many years been a scandal upon our 
system of criminal law." 



SUPERIOR COURT. 



SwBKTOBURG (D. Bedford), Nov. 5, 1885. 
Before Buchanan, J. 
Nick v. Arpin. 
Act inflicting Penalty^AS Vic. (Q.) c/u 22, «. 9 

— Afaiter of Procedure. 
Held:— 27i«< ifie Act 48 Vic. (Q.) ch, 22, «. 9, 
inflictijig a penalty for not producing state- 
ment, <&C; i« not mere matter of procedure^ 
and has not a retroactive effect. Hence it 
does not apply to a debtor whose baU bond 
and the judgment declaring the capias ivUid 
were in force previous to the passing of tJie 
Act in question, 
Buchanan, J. : — 

The defendant was arrested under capias 
and gave bail, and by the final judgment 
rendered on 2nd May 1885, such arrest was 
declared valid. 

The plaintiff now petitions that inasmuch 
as the defendant has not filed a statement of 
his property within 30 days from the date of 
the judgment as required by art. 766 of the 
C. C. p., that he be imprisoned in the Common 



Gaol of this District for a period not exceed* 
ing one year. 

Under the articles of that Code two forms 
of Bail Bond were allowed— the condition of 
that under Art 824 being that the Bond 
should be exigible in case the defendant left 
the Province without paying the judgment 
This is what was generally known as special 
bail, and was made under the provisions of 
25 Geo. in and to be found on page 135 of 
the Revised Statutes. 

Under Art 825 the condition of the Bond 
was that he should surrender himself to the 
sheriff when required by an order of the 
Court or judge within one month from the 
service of such order, and that is the form of 
so called special Bail adopted here and given 
by the defendant. 

This question as to the nature of Bail has 
been discussed in two cases which I have 
found reported in connexion with applica- 
tions of the nature of the present one. 

The case of Poulet v. Launi^e, 6 Q. L. R., 
p. 314, decided by Ch. J. Meredith, was one 
where the Bail was given under Art 824, and 
in that case he says : '* But if the sections of 
12 and 18 of ch. 87 of the G & L. C, which our 
Art 766 purports to reproduce, be looked at, 
it will be found that they refer to the case of 
a debtor who has given security to surrender in 
default of an abandonment of his property, 
and not to the case of a defendant who has 
given special Bail" 

In the case of Cossit ei oL & Lemieux, 2 Q.B. 
R. 19, C. J. Dorion says : ** S'il donnait le cau- 
tionnement de se remettre entre les mains du 
Sharif lorsque requis, il pouvait 6tre empri- 
sonn^ si dans les trente jours apr^ significa- 
tion de I'ordre de la Cour ou d'un juge, k oet 
effet, il ne fournissait pas un 6tat sous ser- 
ment de ses biens. Mais s'il fournissait, dans 
les huit jours apr^ le retour du href de capias, 
le cautionnenient qu'il ne laieserait pas la 
Province, dans ce cas, ni lui, ni ses cautions 
ne pouvaient 6tre inquiet^s ^ moins qu'il ne 
laissdt la Province. II est certain que la pre- 
miere partie de I'art 766 ne s'applique qu'au 
defendeur qui a fourni des cautions qu'il se 
rendrait au sh^rif sur I'oi^re de la Cour, et 
non d, celui qui a fourni un cautionnement 
special qu'il ne laiaserait la Province." 

It would then appear settled from these 
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decuions, the last being ''rendered by the 
Queen's Bench in November 1881, that as 
r^ards defendants putting in Bail under Art 
825, such as the present case> that they came 
under the effect of Art 766, that is that they 
would be bound to file the statement, and 
that those putting in Bail under Art. 824, not 
to leave the Province, did not come under its 
etBdCt in that respect and were not in default 
by not making such statement 

By the judgment in the case of Carter v. 
Molson, 27 L. C. J. 157, the majority of the 
Queen's Bench decided that a defendant 
bailed under Art 825, although bound by Art 
766 to file the statement, was not liable to 
imprisonment for failure to do so. The 
Privy Council with some hesitation (6 Leg. 
News, 189) adopted that view upon the 
principle that the penalty of imprisonment 
was not imposed by the Code of C P., and 
consequently could not be prescribed. I have 
very carefully examined the grounds on 
ivhich this judgment appears to be based and 
they do not appear to be quite satisfactory, 
but the law being pronounced to be such by 
the highest Court in the Empire, I must 
accept it Besides the Legislature in making 
the enactment hereafter alluded to adopted 
the view taken by the Courts. I notice that in 
the case of Cosgit <k Lemieux to which I have 
referred, the Chief Justice, when speaking of 
the case as if it had been one, which it was 
not^ in which the defendant was bound to 
famish a.statement, and that n6 penalty was 
provided for not so doing, says : '* Cest U 
nne lacune caus^ sans doute par inadver- 
tence, mais comme les dispositions relatives 
^ 1a contrainte par corps ne s'itendent pas d*un 
COS d un autre, il est pour le moins douteuXf 
que, lors mtoe que le d^fendeur aurait ^t^ 
tenu de foumir un bilan, il aurait pu dtre 
condanm^ & un emprisonnement pour ne 
pas Favoirfait." 

This judgment was previous to that of 
CoarUr & Mdwn, and by that time the doubt- 
fdl element appears to have disappeared. 

The jurisprudence so far appeared settled 
in favor up to a certain point of the fraud- 
ulent debtor until the enactment of the 48 
"Vic. ch. 22, s. 9, which came into force sixty 
days after the 9th May 1885, subsequent to 
the rendering of the final judgment in this 



cause, but previous to plaintiff's petition 
which was filed on 2nd September last. By 
Art. 776 it is enacted : " If the contesting 
party establishes any one of the offences men- 
tioned in Art. 773, or if the defendant refuses 
to attend or to answer as required under the 
preceding article, the Court or judge may 
condemn him to be imprisoned for a term 
not exceeding one year, &c." Then comes in 
the amendment If the debtor discharged 
upon bail does not produce his statement and 
declaration within the 30 days mentioned in 
Art 766, such debtor and his sureties are sub- 
ject to the same penalties and recourse, &c." 

Here, then, the lacuna alluded to by the 
Chief Justice is supplied, but as the defendant 
very pertinently suggests, can it apply to him 
whose Bail bond and the judgment declaring 
the capms valid were in effect and force before 
the passing of this amendment? 

There is no question but that the defend- 
ant was at all times bound to furnish this 
statement^that was a liability incurred 
under the bond — but not having done so, can 
he be brought under the effect of an ex post, 
facto law ? The terms of the clause are in the 
present tense — if he does not do so and so. 
How could he be in default to do it when 
during these thirty days or one month there 
was no text of law requiring it to be done ? 
If the Legislature had not entertained the 
opinion that the judgment of the Privy 
Council was correct, it might have made the 
correction in the form of one to remove doubts, 
or as remedial, but it is nothing but a bald 
declaration of a penalty to be incurred by 
the person who does not file the statement 

But in order to bring him under its opera- 
tion, the plaintiff contends that this is matter 
of procedure, and that being such, the law will 
have retroactive effect But is it matter of 
procedure ? The judgment in Carter & Mdson 
does not as distinctly hold as it held that 
Carter had not the remedy sought for, that 
this was matter of procedure. It does not 
say that the imposition of a penalty for not 
doing a thing ordered by the law is matter 
of procedure. That may be inferred, but I 
cannot be governed in matters not supported 
by common sense by what may be inferred 
from the judgment of a superior tribunal. 
The affixing a penalty is not procedure in 
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any sense ; the manner in which it should be 
enforced is procedure, but the thing itself is 
not Various illustrations of this rule will 
suggest themselves at once and need not be 
dwelt upon. 

If the enactment in question had contained 
merely matter of procedure, it would, under 
the authorities, have had the effect contended 
for— the authorities are all clear upon that 
point ; but this clause is penal and punitive 
in its terms. Maxwell, Interpretation of 
Statutes, at page 199 : — " Although to make 
a law for punishing that which at the time 
when it was done was not punishable is con- 
trary to sound principles^ a law which merely 
alters the procedure may with perfect prop- 
riety be made applicable to past as well as 
future transactions." 

Nowhere it is sought to punish a man for 
omitting to do sometliing for which he was 
not liable to this specific punishment, and 
this being contrary to sound principles, and 
not merely matter of procedure, I cannot do. 

Demolombe at great length lays down the 
principles by which Courts are to be governed 
in the construction of laws sought to be made 
retroactive, but this case does not come 
within any of those rules. 

At par. 59, VoL I, he says : " Mais il est 
essentiel de ne pas confondre le fond (that 
being the punishment here) avec la forme, le 
droit lui-m^me avec Vexercice du droit, ce 
qui est enfin decisorium avec ce qui n'est 
qu^ordinatoriumJ^ 

It is said in some of the authorities cited 
by plaintiff's counsel, that where, by a sub- 
sequent law, process of contrairUe par corps is 
granted, it would apply to a matter or claim 
incurred before that law was passed. But is 
a conirainte par carp« identical with a penalty? 
for it is a penalty here, the amendment say- 
ing sa A contrainte par corps as being a pro- 
cess to enforce payment of a debt, may be 
considered matter of procedure, but a con- 
traivtepar corps in the sense treated of by 
these writers (Laurent and Aubry & Rau) is 
not a penalty. In that case it cannot be 
purged by payment of the debt. In a co7i- 
trainte par corps by a capias it could—it is in 
the power of the debtor to obtain his Uber- 
ation by doing or paying some thing. But 
here, any thing the defendant might do would 



not liberate him ; this is a punishment which 
he must undergo. It is penal and nothing 
else, and to say that this must be governed 
by the laws relating to contrainte par corps 
would make these writen contradict them- 
selves, for at page 61, VoL I, Aubry & Baa 
say : " En vertu du principe fondamental de 
droit p^al, nulla jxma sine lege, lea lois qui 
prononcent des peines pour des iiaits jusqu'a- 
lors non incrimin^s ou qui aggravent les 
peines pr6c^emment 6tablieB, ne peuvent 
lecevoir aucune application & des faits anti' 
rieurs & leur promulgation." 

There is the contrairUe par corps for personal 
damages ; that is a mode of enforcing pay- 
ment which the debtor can free Mmself fitHn, 
and may be called a species of procedure. 
Here it is not a procedure to enforce any pay- 
ment or to compel the execution of an obliga- 
tion, but a punishment for something in the 
nature of a misdemeanour, and this process 
of contrainte par corj)s is specially treated of 
in the CivU Code (Art. 2271) a title being de- 
voted to it, showing that the Codifiers did 
not consider it mere matter of procedure. 

Under the circumstances I am compelled 
to dismiss this petition. Could I, on sound 
principles, have done otherwise, I should 
most willingly have done so, but to me the 
law is clear, and the man who has broken 
the law must, under the present proceeding^ be 
allowed to escape punishment 

E, Racicot, Q.C., for plaintiflEl 

O. B. Baker, Q,a, for defendant, 



SUPERIOR COURT. 

Quebec April 21, 1885. 
Bejore Casault, J. 
Thubbbr et vir v. Leicat. 
lUegal agreemenL 
Held , — On demurrer, by the d^endatU, that an 
agreement, between a registrar aand another 
person, to the ^ect, that, on the regisirar 
resigning his office, so as to aXLow that other 
person to be appointed registrar in his place, 
tlie new registrar shoiuLd pay, to kia pre" 
decessor, one haJf yearly of the new registrar's 
fees of office, is null and void; and an 
actiony based on such an agreement must be 
dismissed. 
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In this case, the hearing on the demurrer 
had heen postponed until the final hearing of 
the case on its merits. 

The following is the text of the judgment :— 

" La Cour ayant examine la procedure et 
la pieuye de record et entendu les parties par 
lenrs ayocats sur le m^rite de la difense en 
droit fil^e'en cette cause par le d^fendeur ; 

" Consid^rant que laprom^^MeaU^gueedans 
Taction, et par laqnellele d^endeur,en consi- 
d^ation de la demission en sa faveur par 
Joseph Filteau de la charge de r^gistrateur 
pour le comt^ de Lotbini^re, que ledit Joseph 
Filteau occupait alors, e'est oblige de payer 
au dit Joseph Filteau moiti^ des revenus du 
bureau d'enregistrement du dit comt^, itait 
iUigale et nulle ; 

" Consid^rant que la dite promesse, n'etant 
pas rev^tue des formality requises, ne pent 
pas non plus valoir comme donation ; 

'* Maintient la dite defense en droit et ren- 
voie Taction de la demanderesse avec de- 
pens." 

Demurrer maintained, and 
action dismissed. 

K P. Vame, for plaintiff. 

F. X. Lemieux, for defendant 
(j.o'f.) 



COUBT OF KEVIEW. 

QuEBBC, March 31, 1884. 
Coram Mbrbdith, Ch. J., Stuabt, Cabault, JJ. 
Nadbau v. Ted Cobporation of St. SiftyisiN. 

Judgment — Correction of Clerical Error. 
In this case, the Court below ditmissedf without 
costs, the plaintiff^ 8 action. In Review, on 
the Zlst December, 1883, thcU judgment was 
piardy and simply confirmed, mth the costs 
of the Court of Review against the plaintiff. 
Through some sort of error, the judgment in 
Review was entered in the register, as having 
dismissed the action with costs. 
Held : — Thai such an error tvas a merely der^ 
ical one, and that the judgment could be 
corrected, by the substitution of the word 
" without'' for the vxyrd **vith." 
The following is the judgment of the 
Court:— 
" La Cour, si^geant en Envision, vu la re- 



quite de la part du demandeur enla pr^sente 
cause, aux fins de faire corrigtr une erreur di- 
ricaU commise en la redaction du jugement 
rendu par cette Cour, le trente-uni^me jour 
de d^cembre dernier dans la dite cause ; 

" Consid^rant que, dans T6nonciation du 
jugement qu'elle confirmait, cette Cour, si6- 
geant en Revision, a fait une erreur, en men- 
tionnant le dit jugement comme renvoyant 
Taction du demandeur avec dipens, tandis 
qu'il la renvoyait sans dtpens, le jugement 
prononc^ en cette Cour, le trente-uni^me jour 
de d^cembre dernier, est corrigi, en substi- 
tuant le mot " sans " au mot " avec " dans le 
dispositif du dit jugement, qui se lira comme 
suit: "Le jugement en premiere instance, 
** savoir, celui prononc^ le quinzi^me jour de 
" juin 1883, par la Cour Sup^rieure, si^geant 
" dans et pour le district de Beauce, est, en 
" autant quHl renvoie Taction du dit deman- 
" deur sans dSj)ens, confirm^ avec d^pens de 
" revision centre le demandeur." " 

jL. Taschereau, for the plaintiff 

K VSzina, for the defendant 

(j. 0»F.) 



[Crown Case Rbbervbd.] 

HIGH COURT OF JUSTICE. 

London, May 15, 1886. 

Rbgina v. Latimer. 

Unlawful Wounding — Malicious Intent— 24 & 
25 Fictc 100, a. 2a 

This was a case reserved by the learned 
Recorder of Devonport 

The prisoner was indicted for unlawfully 
and maliciously wounding Ellen Rolston. 
The evidence showed that, in the course 
of a quarrel in a public-house, the prisoner 
aimed a blow with his belt at a man named 
Chappie. The belt, however, struck Chappie 
but slightly, and, bounding off, inflicted a 
serious wound on the face of the prosecu- 
trix, who was standing near. 

Three questions were left to the jury : (1) 
Was the blow struck at Chappie in self- 
defence to get through the room, or unlaw- 
fully and maliciously ? (2) Did the blow so 
struck in fact wound Ellen Rolston ? (3) Was 
the striking of Ellen purely accidental, or was 
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it such a consequence as the prisoner should 
have expected to follow from the blow aimed 
at Chappie? 

The'jury found: (1) That the blow was un- 
lawful and malicious. (2) That the blow did, 
in fact, wound Ellen Rolston. (3) That the 
striking Ellen Rolston was purely accidental, 
and not such a consequence of the blow as 
the prisoner ought to have expected. 

Upon these findings a verdict of guilty was 
directed. 

The question for the CJourt w^ whether, 
upon the facts and findings of the jury, the 
prisoner was rightly convicted. 

Croft, for the prisoner, cited Eegina v. 
Pembliton, 43 Law J. Rep. M. C 91 ; L. R. 2 C. 
C. 119. 

Hdprmn, for the prosecution, was not called 
upon. 

The Court (Lord Colbridgb, CJ., Lord 
EsHHR, M.R, BowBN, L. J., Field, J., and 
Manisty, J.) held that the conviction must be 
sustained. The case of Regina v. Pembliton 
was distinguishable, having been decided 
upon an Act which was directed against 
certain special injuries to property, and not 
against the person. 



COUR DE CASSATION (Ch. dhs rbquAtkb). 
Paris, 16 man 1886. 
Fr6sidence de M. BiDARRiDBS. 

MORBAU BT ClEL V. FlBITRY. 

Vente tut ichanMUon—QualiU loycUe et mar- 
chande—Non conformiti avec VichantiUon 
— RigUiation — Expertise — Bajyp<yrt — Avis 
des experts — Pouvoir des juges d*apj)€L 

la Dans vne vente sur ichaniUlon, U refus de 
Vacheteur de lyrendre livraison deRmarchan- 
disesj expidUes par le vendeur, est suffisamr 
ment jmtiiU, lorsquOl est constant que les 
dites marchandises, tout en itant d'une qua- 
liiiloyale et tnarchande en rapport avec le 
prix convenu, sont nianmoins, dans une 
mesure appridable, d^une quaiiU infSrieure 
d ceUe de VichantiUon. La rUiliaiion, si 
eUe est demandle, est done, A bon droit, en 
ce cos, prononcie aux torts du vendeur, 

2o. Lesjuges, statuant au vu (Tun rappwt d^ar^ 
bitre,peuvent, en se fondant sur ks constata- 
Oons de faits con&vgnies au dit rapport, en 



Hrer cependant d^autres consiquences que 
Varbitre, et adopter, sans tioler auctme loiy 
une solution difftraite de cede qu^il pro- 
posaiL 

" La Cour, 

** Sur le premier moyen (sans int^ret); 

" Sur le deuxii^me moyen, pris de la viola- 
tion des art, 1134, 1135, 1682 et suiv. C Ov. 
et de la fausse application des art 1184, 1610, 
1611 m6me Code; 

'' Attendu qu'il appartenait aux juges da 
fond de reconnaitre si le vin exp^i6 ^Tache- 
teur ^tait ou non oonforme A r^chantiUon 
remis par les vendeurs et formanc la base dn 
march^, et si, par suite, il y avait lieu de 
prononcer, aux torts des vendeurs, la i^silia- 
tion du contrat demand^ par les deux 
parties; 

" Attendu que si Tarr^t attaqu^ d^are 
que le vin livr6 6tait d'une quality loyale et 
marchande, en rapport avec le prix convenn, 
il constate en m^me temps que sa quality 
^tait n^anmoins inf^rieure k oelle de I'^han* 
tillon dans une mesure qui justifiait sufl- 
samment le refus de Tacheteur ; 

" Attendu qu'en d^ddant, en cons^ueuce, 
que c'^tait par le fait des vendeurs que le 
contrat n'avait pu recevoir son extoitiou et 
qu'en en pronongant la rdsiliation & leor 
charge, Tarr^t a appr^ci^ souverainement les 
faits de la cause et n'a viol^ aucune loi ; 

** Sur le moyen additionnel tirg d'un exote 
de pouvoir et de la violation de Tart 1316 C 
Civ. et des principes g^draux en matidre de 
preuve et des droits de la d^ense : 

" Attendu que'le demandeur n'^tablit pas 
que les juges aient proo4d^ per8onnellement» 
en dehors de Taudienoe et en Tabsenoe des 
parties, & Texamen des marchandises liti- 
gieuses, et qu'ils aient ainsi fond^ leur deci- 
sion sur un mode d'instruction irr^sfulier ;- 
qu'ils se sont appuy^ an oontraire sur le 
rapport de Tarbitre qu'ils ont expresstoent 
vise ; 

'* Attendu, d'autre part, qu'aux termes de 
I'art 323 C. Pr. Civ., les juges ne sont pas 
astreints & suivre Tavis des experts, si lear 
conscience s'y ^pose ; qu'ils ont done pa, 
dans Tespece, en se fondant sur les concla- 
sions de I'arbitre rapporteur, en tirer cepen- 
dant d'autres consequences que Farbitre et 
adopter une solution difi&rente de oelle qull 
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proposait; qu'aiiud rarrdt attaqu6 n'a pas 
commis d'exc^ de pouvoir et n'a yiol^ ni 
Tartiele de loi, ni lea principes invoqu^ par 
le pourvoi ; 

" Rejette." 

[Nora— Sur le premier point: Loraqu'une 
contestation s'^l^ve sur Tex^utiond'on mar- 
ch6 concln sur ^chantillon, pour defaut pr^ 
tendu de quality de la marchandise livr^e, le 
juge saisi du litige ne pent, pour le trancher> 
8*6carter de la solution de cette question: 
" La mardiandise est-^U confurme d VSchan' 
tUknf" Ctette conformity pourra, d'ailleurs, 
il est Traiy dtre appr^ci^ d'une fagon plus ou 
moins rigoureuse> suivant que les parties 
auront entendu se lier, en contractant) plus 
ou moins strictement Si elles n'ont en- 
tendu se lier que sous la condition ezpresse 
d'une conformity absolue de la marchandise 
A livrer avec I'dchantillon adopts, une diffe- 
rence m^me trds l^^re devra ^tre consider^ 
comme one cause de r^iliation : Rouen 14 
mais 1884 (Gaz. Pal. 84, 2, supp. 207) et la 
nota 61, au contraire, elles n'ont entendu 
stipnler qu'une conformity approximative, une 
confonftite moraley le juge aura plus de lati- 
tude dans son appr^iation, et pourra, malgr^ 
certaines differences entre la marchandise 
livree et rechantiUon, decider que le march^ 
a legu valable execution. II y aura 1& d'ail- 
lenrs pure question de fait, dont la Cour de 
cassation ne saurait avoir k connattre : Cass. 
9 fgvrier 1885 (Gaz. PaL 85, 1, 422). Mais il 
n'est pas permis au juge de perdre de vue, 
dans sa decision, que c'est simplement d'apr^ 
la oonformite ou non de la marchandise 
livrfie avec rechantillon, qu'il doit prononcer. 
La simple declaration que la marchandise j 
livrde etait loyaket marchande ne saurait pas I 
plus justifier une decision favorable au main- 
tlen du marche, que la simple constatation \ 
de vices caehis ne justifierait une decision en i 
prononyant la resiliation. V. Paris 3 Janvier 
1885 (Gaz. Pal 85, 1, 675) et la note. 

Sur le deuxi^me point: V. Cass. 28 de- 
cembre 1885 (Gaz. PaL 86, 1, 470.)] 



contre les accidents qui frappe de decheance 
Touvrier qui aurait prealablement intente 
contre son patron une action en responsa> 
bilite, ou qui ne lui acoorde d'indomnite qu'il 
la condition de ne pas actionner son patron, 
est nuUe d'ordre public. 

2o. Lorsqu'un patron assure ses ouvriers 
et retient sur leurs salaires le montant de la 
prime, il se substitue vis-&-vis d'eux k la 
compagnie d'assurances, et il pent etre, en cas 
d'accident, actionne par eux en paiement de 
rindemnite stipuiee par la police, sauf le re- 
cours du patron contre la compagnie. 

3o. Toutefois, le patron pouvant etre consi- 
dere en ce cas comme le negoHorum gestor de 
ses ouvriers, ceux-d ont, en cas d'accident 
une action directe contre la compagnie : ils 
peuvent, k leur choix, actionner directement 
soit la compagnie, soit leur patron. 

4a Dans ces conditions, Tallocation de 
rindemnite & Pouvrier ne le prive pas du droit 
de reclamer, en outre, des dommages-inte- 
rets au patron, si celui-ci a commis une faute 
engageant sa responsabilite personnelle, et si 
rindemnite d'assu ranee ne suffit pas pour 
couvrir integralement Touvrier du prejudice 
qui lui a ete cause. 

{Totdouee, Trib, Civ. lerjuU. 1885— G^aa. Pal. 
18-19 ocL 1885). 



JURISPRUDENCE FRANgAISE. 
PaJtron — Owrrier — Accident — Aswrance-^Cu- 
mul d'indemnitis — Ordre public. 
la La clause d'une police d'assurance 



TRADE MARK— NAME OF FORMER 
EMPLOYER 

In Van Wyck v. Horoimtz, 39 Hun, 237, the 
defendant, who had been hired as a watch- 
maker and clerk by the plaintiff, a jeweler, 
having left his employment opened a store a 
few doors from that of the plaintiff*, and put 
up a sign " A. Horowitz, late with J. P. Van 
Wyck " (the plaintiff). Hdd, that the plain- 
tiff could not restrain him from using his 
name on the sign. Reversing the decision of 
Westbrook, J., 16 Abb. N. C. 121, the Court- 
said: ''The defendant in no way uses the 
name of the plaintiff. He simply states what 
is true, that he was once with the plaintiff*. 
Ue does not state or pretend that he was a 
partner, and there is nothing to justify the 
inference that he intended to give the public 
such an idea. It is not pretended (as has 
sometimes been done in such cases) that he 
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conoealB the words ' late with/ bo as to make 
it appear that the store which he conducts is 
that of the plaintiff. It is not necessary in 
this case to consider how far, and in what 
cases a family name may be practically a 
trade-mark. For the difficulty with the 
plaintiffs case is that the defendant is not 
assuming any name of the plaintifil To state 
that he was * late with J. P. Van Wyck ' is, 
on the contrary, to publish to the world that 
he is not now with Van Wyck, and that his 
store is not at Van Wyck's store. Thus there 
is not the least fraud on the public, and not 
the least injury to the plaintiff, and no one 
would be justified in inferring that the de- 
fendant was representing himself to have 
formerly been a partner of the plaintiff. In 
fact the language used is generally under- 
stood to mean that the person is not a part- 
ner, but is in the employ of the person * with ' 
whom he is said to have been. The commer- 
cial agent commonly describes himself as 
' with ' his employer." 



THE PROPOSED CHANGES IN THE 
CONSTITUTION OF THE COURTS 
AND CODE OF PROCEDURE. 

The bill now before the Quebec Legisla- 
ture proposes to make the following among 
other changes : — 

CouK SupAribure. 

Pour les fins de Tadministration de la jus- 
tice dans la cour sup^rieure, le lieutenant 
gouvemeur pourra, par proclamation k cet 
effet, constituer la province en deux divi- 
sions judiciaires. 

Sur les 27 juges dont la cour sup^rieure de 
cette province est aujourd'hui compost, il y 
aura, & dater de cette proclamation, deux 
juges en chef et 25 juges puisnes. 

Le juge en chef qui sera nomin6 jwur la 
division judiciaire de Montreal, posstkiera 
les m^mes pouvoirs, et remplira les mSmes 
devoirs, dans sa propre division, que ceux 
accord6s par le present acte, au juge en chef 
de la division de Quebec. 

couB d'appbl. 
La section premiere de Tacte 33 Vict, ch. 
9, est remplac^e par ce qui suit : — 
'* Dans la cit^ de Montreal, la cour si6ge 



comme cour d'appel et d'erreur an moins 
trois fois par semaine jusqu'i oe que le r6l6 
des causes soit epuise, excepts cependant 
j entre le 30 de juin et le premier de septem- 
i bre, entre Noel et le dix de Janvier, et pen- 
dant le temps qu'elle si^ dans la cite de 
Quebec," <fec. 

COUR DE dRcarr. 
Dans la cit6 de Montreal, la cour doit 
sieger chaque jour juridique. 

CODE DB PROCEDURE aVILB. 

L'article 1121 du dit code est lemplao^ par 
le suivant : — 

"1121. Le pourvoi pour erreur et Tai^iel 
sent institu^s au moyen d'une inscription, 
et le centre appel par un simple avis A la 
partie adversa Sur Tinscription il est pay^ 
un honoraire de $4 pour la preparation et la 
transmission du dossier." 

Dans les quinze jours qui suivent le d61ai 
pour comparattre, chacune des parties doit 
produire au greffe un memoire ou factum 
imprim^ au soutien de sa catise. 



INSOLVENT NOTIGB^. ETC. 
Quebee Official OoMette, June 5. 
GurtOon Appointed, 
Re Joseph A. Giroux.— Henri BoiviD, Granby, dis- 
trict of Bedford, curator, April 27. 

i20GoIdbeiVifeIieyitt.--W. A. CaldweU, Moiftreal, 
curator, June 1. 

/?« Hyaointhe Guillette, Bedford.— F. W. Badfivd, 
Montreal, curator, May 28. 

Dividench* 
Re AmableGodin.— First and final div. payable Juno 
22. L. Monsse, Sorel, curator. 

Re Lucien Godin.— First and final dir. passable June 
22. L. Morasso, Sorel, curator. 

Re D. H. Rochon, Bedford.— Final dir. payable 
June 25. Kent & Turootte, Montreal, ourator. 

Re S^n^cal A Scott.— Final div'. payable Jane 26. 
Kent & Turcotte, Montreal, ourator. 
CredUora* Meeting* 
/^eAmable Jodoin, Jr.— At office of 0. Beaasoletl^ 
trustee, Montreal, 4 p. m. June 21. 
Oadattre Deponted, 
Parish of St.^ Modesto, part of resittration dirision 
of Tdmiscouata. June 25. 



GENERAL NOTES. 

Mr. Joseph Doust, law and oommoroial stationer, 

Toronto, has issued a legal chart for this ProTinee, 

compiled by H. R. Hardy, barrister at-law. 'Ote 

chart contains a large amount of useful infonnation. 
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Mr. Justice Stephen tried a case at Wor- 
cester, May 25, which raised an interesting 
question of criminal law. The prisoner, Mary 
Taylor, performed several operations upon 
one Alice Lightbund, a domestic servant who 
was enceinte and anxious '' to get herself out 
of her trouble." The consequence was that 
a child was prematurely born, and died six- 
teen hours after birth. The prisoner was 
indicted for murder, and the jury, under the 
direction of the judge, found a verdict of 
manslaughter. The medical evidence proved 
.clearly that death was due to feebleness in 
consequence of the premature delivery in- 
duced by the operations of the prisoner. The 
prosecution relied upon a case of Regina v, 
Wat, 2 Car. & K. 784, in which Mr. Justice 
Manle, under very similar circumstances, 
ruled that the crime amounted to murder. 
In the present case, the prisoner's counsel, 
Mr. Amphlett, asked Mr. Justice Stephen to 
reserve a case, on the ground that there was 
no evidence upon which the prisoner could 
be convicted of manslaughter. Mr. Amph- 
lett said that neither he nor his learned 
friends 'knew of any authority which would 
support the ruling of the learned judge, that 
a person causing death in the act of com- 
mitting, or intending to commit, a felony, 
was guilty of manslaughter and not murder. 
He submitted that the offence was either 
murder or nothing. The learned judge 
reserved his decision as to whether he should 
grant a case or not 



The Supreme Court of Kansas has given an 
opinion on the question as to when a legis- 
lative act signed by the Governor passes 
beyond his control and becomes a law. The 
Le^slatnre of that State had passed a pro- 
hibition act. It was duly sent to the 
Governor, who signed it and deposited it 
with the Secretary of State. Some time after 
doing this the Governor sent a message to 



the Legislature saying that he had signed 
the bill, but made objections to several of its 
provisions. This circumstance gave rise to 
the question whether the bill had become a 
law. The Supreme Court decides in the 
aflarmative. The Court says :— 

*' It ifl not olaimed that the Goreraor signed the bill 
through mistake, inadvertence or fraad. On the 
other hand, the facts clearly show that he approved 
and signed the bill volantarily and that he deposited 
it with the Secretary of State as a law of the State. 
After the bill, therefore, had been approved and 
signed by him and he had deposited the same with 
the Secretary it passed beyond his control. Its 
status then had become fixed and unalterable so far 
as he is concerned. His subsequent message was no 
part of his approval or signature, and whether his 
objections to the bill and his construction thereof after 
he had approved and deposited the same with the 
Secretary of State were good or bad is wholly im- 
material. The act was regularly passed by the Legis- 
lature, was approved and signed by the Governor, 
was deposited with the Secretary of State, and there- 
fore has received all the constitutional sanctions 
required to give it effect." 



The Supreme Court of Pennsylvania the 
other day, was asked to decide as to the dis- 
position of a reward of $500 offered by the 
city of Philadelphia for information leading 
to the recovery of a ibtolen child of one J. L. 
Claxlon. It appeared from the evidence that 
the information of two persons combined led 
to the recovery of the child. One of them 
knew where the child was, but did not inform 
the police. The other told the police that 
the former knew something, and the police 
then obtained the information from her. 
The Court held that it was a case for an equit- 
able distribution between the two claimants. 



Mr. James Stirling, who has been appointed 
a judge of the High Court of Justice in the 
place of the late Sir John Pearson, was born 
in 1836, and educated at Trinity College, Cam- 
bridge, where he took his degree of M. A in 
1863. From 1865 to 1876 he was a reporter 
at the Rolls. Mr. Justice Stirling was Senior 
Wrangler at Cambridge. The previous 
instances of Senior Wranglers on the Bench 
are given by the Law Journal as follows : — 
Sir John Wilson, a judge of the Common 
Pleas (1786-1 793),who was Senior Wrangler in 
1761 ; Sir Joseph littledale, a judge of the 
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Queen's Bench (1824-1841), Senior Wrangler 
in 1787 ; Lord Chief Baron Pollock (1844- 
1866), Senior Wrangler 1806 ; Mr. Bickersteth, 
afterwards Lord Langdale, Master of the 
Rolls (1835-1851), Senior Wrangler, 1808; 
Baron Alderson (1830-1857), Senior Wrangler, 
1809 ; Mr. Justice Maule (1839-1855), Senior 
Wrangler, 1810. 



THE LAW OF EVIDENCR 
The following is the text of Chapter 50, 
'*An Act further to amend the law of evi- 
dence in certain cases," assented to June 2, 
1886:— 

*' Wheroas it is expedient to amend the law 
of evidence so as to render easier the proof of 
Provincial Statutes in certain cases : There- 
fore Her Majesty, by and with the advice 
and consent of the Senate and House of 
Commons of Canada, enacts as follows :— 

'*1. In any criminal proceeding or any 
civil proceeding in respect of which the Par^ 
liament of Canada has jurisdiction in this 
behalf, whero it becomes necessary or expe- 
dient to prove or give in evidence any star 
tute of any province of the Dominion of Ca- 
nada or of the late Province of Canada, passed 
either beforo or after the passing of "The 
British North America Act, 1867," the court or 
judge before whom such proceeding is pend- 
ing, or being heard or tried, shall take judi- 
cial notice of any such provincial statute, in 
like manner and way, as if such statute was 
a statute of the Province where such pro- 
ceeding is being heard or tried; and any 
copy of any such statute purporting to be 
printed and published by the printer autho- 
rized to print and publish the same, shall be 
receivable and received in evidence to prove 
the contents thereof in every court having 
cognizance of any such proceeding.." 



OFFENCES AGAINST THE PERSON. 

Chapter 51, *'An Act to amend 'An Act 
respectmg Offences against the Person,'" is 
as follows : — 

" Her Majesty, by and with the advice 
and consent of the Senate and House of (Com- 
mons of Canada, enacts as follows .* — 

*' !• Section 25 of the Act paased in the Ses- 



sion held in the 32nd and 33rd years of Her 
Majesty's reign, intituled *' An Ad retspecling 
Offences against the Person** is hereby amended 
by adding thereto the words following : " and 
in any prosecution of any person under this 
section, for refusing or neglecting to provide 
necessary food, clothing or lodging for his 
wife or child, his wife shall be competent to 
give evidence as a witness, either for or 
against her husband. 

" (2) The person charged shall be a com- 
petent witness in his own behalt" 



THE SEDUCTION ACT. 

Chapter 52, " An Act to Punish Seduction, 
and like Offences, and to make further pro- 
vision for the Protection of Women and 
Girls," reads as follows : — 

" Whereas it is expedient to make further 
provision for the punishment of offences 
against chastity : Therefore Her Majesty, by 
and with the advice and consent of the 
Senate and House of Commons of Canada, 
enacts as follows : — 

** 1. Any person who — 

''(1) Seduces and has illicit connection 
with any girl of previously chaste character, 
or who attempts to have illicit connection 
with any girl of previously chaste character, 
being in either case of or above the age of 
twelve years and under the age of sixteen 
years, or — 

" (2) Unlawfully and carnally knows, or at- 
tempts to have unlawful carnal knowledge of 
any female idiot or imbecile woman or girl, 
under circumstances which do not amount 
to rape, but which prove that the offender 
knew at the time of the offence that the 
woman or girl was an idiot or imbecile, shall 
be guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished as hereinafter 
provided. 

" B. Any person above the age of twenty- 
one years who, under promise of marriage, 
seduces and has illicit connection with any 
unmarried female of previously chaste char- 
acter and under eighteen years of age, shall 
be guilty of a misdemeanor, and upon oonvio- 
tion thereof shall be punished as hereinafter 
provided. 

" 3. Any person who procures a feigned or 
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pretended marriage between himself and any 
woman, or. any person who knowingly aids 
and assists in procuring such feigned or pre- 
tended marriage, shall be guilty of a misde- 
meanor, and upon conviction thereof shall be 
punished as hereinafter provided. 

** 4. Any person who, being the owner and 
occupier of any premises, or having, or act. 
ing, or assisting in the management or con- 
trol thereof, induces, or knowingly suffers, 
any girl of such age as in ihia section men- 
tioned, to resort to or be in or upon such pre- 
mises for the purpose of being unlawfully and 
carnally known by any man, whether such 
carnal knowledge is intended to be with any 
particular man orgenerally,— 

(1) Shall, if such girl is under the age of 
twelve years, be guilty of felony, and being 
convicted thereof shall be liable, at the dis- 
cretion of the court, to be imprisoned in any 
penitentiary for a term not exceeding ten 
years, or for a period of less than two years 
in any other place of confinement : 

(2) If such girl is of or above the age of 
twelve and under the age of sixteen years, 
shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished as here- 
inafter provided : 

Provided, that it shall be a sufficient de- 
fence to any charge under this section if it 
shall be made to appear to the court or jury 
before whom the charge shall be brought, 
that the person so charged had reasonable 
cause to believe that the girl was of or above 
the age of sixteen years. 

" 5* No person shall be convicted of any 
offence under this Act upon the evidence of 
one witness, unless such witness be corrobo- 
rated in some material particular, by evidence 
implicating the accused. 

** 6. In every case arising under this Act 
the defendant shall be a competent witness 
in hiB own behalf upon any chaige or com- 
plaint against him. 

"T. No prosecution under this Act shall 
be commenced after the expiration of one 
year from the time of committing the offence. 

**S* Any person convicted of any offence 
declared to be a misdemeanor under this 
Act, shall be liable to imprisonment for two 
years in a penitentiary, or for a less term in 



any other place of confinement, in the dis- 
cretion of the court having jurisdiction.** 



COURT OF REVIEW. 

Quebec, April 29,1886. 
Coram Casault, J., Caron, J., Angers, J. 
NooNAN V, Neill. 
Action to compel defendant to fence — Allegations 

— Evidence. 
In a suit J brought to compel a defendant to fence 
a road, his private property, leading to his 
mill, in another municipalityf 
Held, 1. Thai it is necessary to allege (hat the 
defendant is proprietor of the miU, of which 
the road is an accessory, and, as such, is 
hound to make his portion of the fence of 
tJiat road and has not done so, but also to 
conclude that the defendant should be de- 
clared to be the oimer of that mUl and of 
the road, its accessory, and to maJte the 
other and further necessary condusu/ns in 
such a case. 

2. There being no proof, as required by article 

1218 of tlie Civil Code, of the destruction, 
by fire or other accident, or otherwise, of the 
loss of the original of a notarial deed, duly 
enregistered, proof of tlie contents of such 
original notarial deed cannot be made by a 
copy of such original, certified to be true by 
the Registrar of tJie Registration division 
wherein it may have been enregistered. 

3. That, in order to compel the defendant to sqfh 

arate, by a fence or otherwise, the road in 
question from the plaintiff^s land, it was 
necessary that the plaintiff should hate had 
recourse to the remedy provided for that pur- 
pose by Art, 425 and following of the Jtfu- 
nidpal Code. 
The following is the text of the judgment : 
** Consid^rant que le demandeur n*a pas 
l^galement 6tabli que le ddfendeur ^tait pro- 
pri6taire du moulin, dont le terrain qu*il al- 
Idgue dans sa declaration §tre en la posses- 
sion du dit d6fendeur, & titre de propri^taire, 
etait un chemin accessoire, et comibe tel une 
d^pendance ; 

"Consid^rant de plus qu'au lieu de de- 
mander que le d^fendeur f&t d^clar^ propria 
taire de ce chemin connue sa propriety priv^e 
et 6b\ig€ dele cl6turer,ou autrement s6parer, 
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de la propri4t6 da dit dexxumdeur, celui-ci n'a 
conclu qu'a la construction m6me de la cl6- 
ture, construction, qui devait ^tre requise et 
poursuivie conform^ment aux articles 426 et 
suivantB du Code Municipal, le jugement pro- 
nono6 en premie instance, le 31^me jour de 
d^cembre 1885, est confirm^ avec d^pens ; 
mais sauf recours au demandeur pour faire 
declarer le dit d^fendeur propri^taire du dit 
cbemin et oblig6 ft le cl6turer, ou autrement 
s^parer, du terrain du dit demandeur." 

Judgment confirmed. 

FUzpairick <t- Dorian for plaintiff. 

Carcm, Pentland & Stuart for defendant 
(J. o>.) 



SUPERIOR COURT. 

QuEBBC, April 22, 1886. 
Brfore Casault, J. 

GiRARD r. GlONAa 

Negligence — DamageB^^Coercive imprisonmerU. 
On the 22nd November, 1883, in broad daylight, 
the plaintiff, a dotheg-waaherwoman, earning 
her living by 9o washing in private houses, 
was passing, from one side of Ihbrique 
street to the other side of thai street, over one 
of the flagstone crossings, when the defends 
ant, driving with very unusual speed down 
the rireei, Ms horse harnessed to a odHchet 
knocked the plaintiff doum, ran over her, the 
consequence being that her arm and hand 
were very severely bruised and one of her 
fingers toas dislocated. 
The •medical testimony disclosed the fact (hat, 
owing to an ulcerous sore that formed 6e- 
tween the thumb and forefinger of the injured 
hand, she loas unable, for over two months, 
to do any work. It also appeared in evi- 
dence that, instead of stopping to see whether 
or not he had injured the plaintiff, Hie de- 
fendopiU continued his course uith unabated 
speed, '' 
HKLD:'-niataperson,so inflicting bodily in- 
jury^ can be constrained, by coercive impris- 
onment, to the payment of whatever compen- 
sation, in the shape of damages, may be 
awarded against him by the Court, 
Tbe following is tbe text of the judgment : 
" La Cour, ayant examin6 la procedure et 
la preuve de record et ontendu les parties par 



leurs avocats, la pr^nte cause ayant 616 in- 
scrite aux enqudtes et m^rite en meme 
temps; 

" Consid^rant que le d^fendeur, par sa &atB 
et negligence ayec sa voiture, a ienven6 la 
demanderesse sur la voie publique, lui a in- 
flig6 une blessure, qui Ta fait soufEtir et I'a 
empecb6e de se livrer ft ses occupations habi- 
tuelles pendant un temps assez considerable; 

" Consid^rant n^anmoins que le d^fendeur 
est charretier, dont, en Tabsence de preuve 
au contraire, les moyens doivent 6tre trte- 
limites, condamne le d^fendeur, mime par 
corps, ft payer, ft la demanderesse, 160, avec 
int6ret de ce jour et les depens.** 

Tessier & Pouliot for the plaintiff. 

F, X, Lemieux for the defendant. 
(J. o'p.) 



aRCUIT COURT. 
Waterloo, Co. Sheffoitl, April 13, 1886. 
Before Buchanan, J. 
Cross et al v. Snow. 
Prtscription — Note made and payable in foreign 
country — Maker changing Domicile to Pro- 
vince of Quebec — Remedy upon Note — Mut- 
ter of Procedure—aa Arts. 6, 2190. 

1. No action can be maintained in the Province 

of Quebec upon a promissory note made and 
payable in a foreign country, after the expi- 
ration of five years from the time when the 
defendant established his domiciie openly 
and without any concealment in the province 
of Quebec,— whatever may be the time re- 
quired to prescribe such note in the country 
where it was made. C, C. 2190. 

2. The rule that the law of the place of the con- 

tract governs the contract, does not apply to 
the remedy or action upon a promissory note, 
* ITiur, being matter of procedure, is governed 
by the law of the place where the remedy is 
sought to be enforced (CC. 6), and therefore 
no action can be maintained in the province 
of Quebec, upon a note which, though not 
prescribed by the law of the country where it 
was made, is prescribed by the law of the 
province of Quebec, where the action is 
brought 

Buchanan, J. :— 

The plaintiffs, as payees of a promissory 
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note for $59.90, sue the defendant as the 
maker of the same. The note is dated at 
St Johnsbury, in Vermont, on the 25th Feb., 
1878, payable there in seven months after its 
date, and consequently became exigible on 
the 28th Sept., 1878. The action was instituted 
on the 24th June, 1885, more than five years 
after such note was so due. 

The plaintiff alleges that when this note 
was made, the defendant was domiciled in 
Vermont, and that the controversy must be 
governed by the laws of that State ; that the 
defendant soon after came to this province 
where he has ever since been domiciled ; that 
by the laws of Vermont, the defendant hav- 
ing left the State, prescription does not run 
against the note, and that the payment of the 
same may be enforced here. This state of 
the laws of Vermont is proved by a profes- 
sional witness examined in the cause. 

The defendant meets the suit by the pre- 
scription of five years under our code, and 
denies the ^egal propositions submitted by 
the plaintiff^ to the effect that payment of 
a note in such a case could be enforced 
here. 

The case cited, and relied upon by both 
parties, is that of Wihon & Demers, 14 L. 
C. J. 317; but there is a very material 
difference between that case and the pre- 
sent one. There the motif of the action 
was that the defendant had absconded to 
Canada and kept himself in concealment 
so that the plaintiff was not in a position 
to adopt his remedy, and upon the cor- 
rect principle contrdL non vcdentem agere nvUa 
currit pretcriptio; the Court condemned the 
defendant Again, the prescription there 
invoked was under ch. 64 of the C. S. L. <>., 
section 31, which was restricted to notes pay- 
able in Lower Canada, and it was a matter of 
doubt with one of the judges whether that 
prescription could apply to a no^ made 
and payable in a foreign country. In this 
case there is no pretence of evasion or con- 
cealment by the defendant, and it is admitted 
that the defendant left Vermont in 1879, and 
has since resided in this province, so that 
during all that time the Courts here were 
open to the plaintiff. Then the prescription 
under our Code makes no distinction as to the 
place of payment, and is absolute in its terms, 



and after five years (2267) denies any action 
or remedy thereon. 

I am quite at one with the counsel for the 
plaintiff, in his contention that the law of the 
place of the contract governs the contract it- 
self; but there is no issue here as to the con- 
tract as contained in the promissory note or 
any part of it It is not contested that the 
contract is a good one, but what is denied is 
the remedy on that contract Is that to be 
governed by the laws of this province, where 
the remedy is sought, or by the laws of Ver^ 
mont? 

It appeared to me at the hearing that the 
question being one as to the right of action 
here, it was one of procedure and regulated 
by our law. The plaintiff's right of action in 
Vermont still exists by reason of the law re- 
gulating prescription there. The defendant 
contends that by the law regulating prescrip- 
tion here the action has been barred. 

I find that I am supported in my impres- 
sion by that learned judge Mr. Justice Badgley 
who, in rendering judgment in the case of 
Wilson & DemerSf says, " all such limitations 
are necessarily matters of procedure, that is, 
in the use of local Courts for the enforcement 
and defence of contentious Utigation, and it 
is plain that if the law of a country will not 
allow its Courts to be used for a particular 
purpose, after the expiration of a limited 
period of time, this is a law of procedure which 
does not reach the merits of the contract^ 
The foreign suitor coming into our Courts 
does not bring his foreign procedure with his 
contract He, having resorted to our Courts 
and our procedure, ie therefore subject to the 
restrictions and limitations of our local law 
{lex fori) which, in that respect, sets aside the 
limitation and incidents of the lex loci con- 
tractus,** 

Story, in his confiict of laws, expresses the 
same opinion, J576 : ** In regard to statutes of 
limitation or prescription of suits and lapse of 
time, there is no doubt that they are strictly 
questions affecting the remedy, and not ques- 
tions upon the merits. They go ad litis ordi- 
nalimem. 2 577. It has, accordinriy, become a 
formulary in international jurisprudence, 
that all suits must be brought within the 
period prescribed by the lex fori, otherwise 
the suit will be barred. 
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Pothier very properly treats prescription as 
9k fin de non recevoir^ and not so much as an 
extinguishment of the debt or claim as an 
extinguishment of the right of action. We 
find in Daniel I. J884 : The time within which 
suit may be brought, is purely a question of 
the forum. The statute of limitations of the 
forum prevails, and no suit can be maintained 
if it be barred there, although by the law of 
the contract there was no limitation or a less 
restricted Umitation. This doctrine rests upon 
the ground that the time of suit is purely a 
matter for local municipal regulation. 

Itis without doubt from these authorities 
that the question here mooted is one of pro- 
cedure, as involving merely a remedy sought 
before our Courts, and by art 6, C.G, it is de- 
clared that the law of Lower Canada is ap- 
plied whenever the question involved relates 
to procedure. The question here does relate 
to procedure, and by our law the plaintiff's 
right of action is barred. 

Again, by art 2190, UC, it is enacted that 
as regards promissory notes there may be 
Invoked any prescription acquired from the 
time when the debtor becomes domiciled in 
Lower Canada. The defendant has been do- 
miciled here more than five years since the 
note became due, and the prescription he in- 
vokes is specifically given to him by our Code> 
and no foreign law can over-ride that, and 
the action must be dismissed with costs. 

Action dismissed. 
* D, Darby for plaintifils. 

a A, Nutting for defendant 



COUR DE CASSATION (Ch. des REQuferEB.) 

19 avril 1886. 
Pr^sidence de M. B^dabeides. 
DuRoizANT V. Bonnet. 
ServUude—Eaux—icovlement naturd—Fonds 
guptrieur—Mode d'exploUation— Change- 
ment^Etang—De^s^dieTnent—Pri'— FtyiuLs 
infHeur—Absence de prejudice-— Digue— 
Travaux modificatifs, 
II n^y a point aggravation de la servitude du 
fonds inftrieur, par cela seul que le proprii- 
taire du fonds wuptrieur, en changeant le 
mode de son exploitation, a exicuti des tra- 
vaux qui wit eu pour rSsvltat d'accroUre le 



' volume d^eaUj coulant par la pente natwreUe 
des lieux vers le fonds inftrieur^ si du resU H 
n^en risulte pour ce dernier fonds aucwi 
dommage sirieux. 
II en est ainsi spidalement au cos, oH un ancien 
itang supSrieur ayant Hi converti en pri,Us 
eauXf provenant de cet ancien Itang^ ant iU 
amenies, suivant la pente naiurelle, wsr wm 
parceUe de terrain infirieure, sans causer d 
cdle-ci aucunprijudice. 
Le propriitaire de la dite parcdie infhieure est 
dcmc, en ce cos, justement condamni d faire 
exScuter, d ses frais, d ime digue qu*U a 
StaUie swr son fonds, et qui arrite Us diUs 
eaux dans leurs cours, les modificatums 
nicessaires pour permettre lew libre icouU- 
ruenL 
"LaCour, 

" Sur le moyen unique du pourvoi tir6 de la 
violation des art 544 et 640 C. civ. : 

"Attendu que Tart 640,* sagement inter. 
pr6t6, n'interdit pas au propriitaire du fonds 
sup^rieur tout changement et toute transfor- 
mation dans son heritage; qu'il ne I'emp^che 
pas de changer le mode de son exploitation^ 
alors mfime que les travaux de transforma- 
tion auraient pour r^sultat d'accroltre le vol- 
ume d*eau coulant, par la pente naturelle des 
lieux vers le fonds inf(§rieur si, du reste, il 
n'en r6sulte pas un prejudice s^rieux pour ce 
dernier ; 

" Attendu, d'autre part, qn'aux termes du J 
2 du m^me art 640. il estinterdit au propria 
taire du fonds inf(6rieur d*61ever une digue 
faisant obstacle & T^coulement naturel des 
eaux ; 

** Attendu, en fait, qu*il risulte des consta. 
tationsde Tarr^t attaqu6 que Bonnet, ayant 
converti en pr6 un ancien 6tang sup^rieur & 
la paroelle 361 appartenant ft Duroizant^ les 
eaux provenant de cet ancien 6tang ont ^, 
suivant la pente naturelle, amen^es sur la 
parcelle 361. sans qu*il y ett pour oelle-ci on 
prejudice que Duroizant dans ses conclusioiiB 
n*a jamais invoqu^ ; 

"Attendu que oes eaux ont 6t6 arr^t^es 

dans leurs cours, par une p^herie formant 

digue, 61ev6e depuis moins de 30 ans, sur la 

parcelle 361 ; 

"Attendu que la Cour de Limoges (29 avril 

•Civil Code of Lower Canada, Art 501. 
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1885)| en prescrivant certaines modifications 
i la pdcherie pour permettre le libre 4coule- 
ment des eaax, et en mettant & la charge de 
Duroizant les frais occasionn^ par ces modi- 
ficationsy n'a fait qu'lmposer justement k 
celai-ci les frais d'une reparation qui rendait 
ntossaire la construction 61ev^ par lui ou 
868 anteurs en contravention de Fart 640, i 
2, C. civ. ; que, par suite, TarrSt attaqu6 n'a 
pas viole les articles vis^s au pourvoi, mais 
fait une juste application de Tart 640 pr^cite ; 

*" Rejette." 

Note.— V. con£ Case. 31 mai 1848 (S. 48.1. 
716— J. du Pal. 48.2.294— D. 48.1.154); 22 Jan- 
vier 1866 (S. 66.1.68— J. du P. 66.159— D. 66.- 
1.272). Adde: Pardessus, Servitudes, no. 82 
etsuiv.; Daviel, Regime des eaux, no. 737; 
Buranton, t V, no. 156 ; Demolombe, Servi- 
tudes, 1 1, no. 39 ; Aubry et Eau, t. Ill, ? 240» 
texte et note 21, p. 11 ; Laurent, Pr. de dr. civ., 
t VII, no. SJO.—QazeUe du Palais. 



LITTLETON ALIAIS WESTCOTE, 

So Camden calls the famous lawyer ; where- 
fore, is thus explained by Sir Edward Coke : 

"Thomas de Littleton" (or Lyttleton, or 
Luttleton, — the orthography of those days 
was vague), "Lord of Frankley, had issue 
Elizabeth, his only child, and did bear the 
arms of his ancestors, viz., argent a chevron 
between three escalop-shells sable. 

"With this Elizabeth married Thomas 
Westcote, Esquire, the King's servant in 
court, a gentleman anciently descended, who 
bare argent a bend between two cotis^es 
sable, a bordure engrayled gules, bezanty- 
[This sounds like the classical poem of the 
Jabberwock.] 

" But she being of a fair and of a noble 
spirit, and having large possessions from her 
anoestors, De Littleton resolved to continue 
the honor of her name, and therefore pru. 
dently, whilst it was in her own power, pro- 
vided, by Westoote's assent before marriage, 
that her issue inheritable should be called by 
the name of De Littleton. 

"Thomas, the eldest of that issuer was our 
author, who bgre his father's Christian name, 
Thomas, and his mother's surname, De Lit- 
tleton, and the arms De Littleton also." 



His three brothers, however, preferred the 
name of Westcote. Upon their mother's 
expostulating with them, and asking them 
whether they thought better of themselves 
than their elder brother, they answered that 
'' he had a fair estate to alter his name, and 
" if they might share with him they would 
" do the like." 

Coke thus goes on to record Littleton's 
career : " He was of the Inner Temple, and 
read learnedly upon the statute of W. IL, IX 
donis conditionalibus. He was afterwards called 
ad statum et gradum sermentis ad legem, and was 
steward of the Court of Marshalsea of the 
King's household, and for his worthiness was 
made by King Henry VII. his sergeant and 
rode justice of assize the Northern Circuit ; 
which places he held under King Edward IV., 
until he, in the sixth year of his reign, consti- 
tuted him one of the judges of the Court of 
Common Pleas [and granted him 110 marks 
yearly, uLira conmetem feodum, ut sUUum mmm 
decentiw teneret, et expensas mstinere voUret, and 
moreover the sum of 106«. lO^d for a robe and 
furs, and 669. 6(2. for a summer robe, called 
linura'], and he then rode the Northampton- 
shire Circuit He married with Johan, 
[widow of Sir Philip Chetwynd,] one of the 
daughters and co-heirs of William Burley, a 
gentleman of ancient descent, and bare the 
arms of his family, argent a fess checkie or 
and azure, upon a lion rampant sable, armed 
gules." 

He wrote his celebrated ** Tenures " at 
some time prior to 1480. There is doubt as 
to when they were first printed. Sir Edward 
Coke reasoned that they must have appeared 
in print for the first time in 1532 ; but later 
investigation has disclosed several editions 
before that time, the first being that printed 
by Lettou and Machlivia, without date, but 
probably about 1481. Since then there 
have been numerous editions of Littleton's 
Tenures (apart from Coke's Commentaries)i 
the latest and best being that by Tomlins, 
published in 1841. 

Coke considered the Tenures to be " the 
ornament of the common law, and the most 
perfect and absolute work that ever was 
written in any human science, and that it is 
a work of so absolute perfection in its kind, 
and as free from error, as any book that I 
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have known to be written of any human 
learning." But Hottoman (who was Hotto- 
man ?) criticises it thus : — " Libellum ita in- 
condite, absurd^, et inconcinnd scriptum, ut 
facile appareat verissimum esse, quod Foly- 
dorus Vergilius testatus est, stultitiam in eo 
libro, cum malitift et calumniandi studio, cer- 
tare." Even to one not familiar with Latin, 
Hottoman and Polydorus Vergilius would 
appear to differ somewhat from Coke in his 
estimate of the Tenures. 

" The body of our author is honorably in- 
terred in the cathedral church of Worcester, 
under a fair tomb of marble, with his statue 
or portraiture upon it ; . . . . and out of the 
mouth of his statue proceedeth his prayer 
FUi Dei miserere meij which he himself caused 
to be made and finished in his lifetime."— 
SouU^B Legal Bibliography* 



THE LEARNED AND LABORIOUS 
COKE. 

Sir Edward Coke (Cook the name was pro- 
bably pronounced, for so his second wife and 
others of his acquaintance used to spell it» 
after the phonetic fashion of those days) was 
bom somewhere about 1550, and lived until 
1634 — a good old age. How he lived and what 
he did — from the diverting circumstances of 
his birth to his dramatic colloquies with King 
James — may be found set forth at length in 
Campbell's Lives of Chief Justices, and else- 
where. The salient historical points of his 
life are well known ; but it may point a moral 
to recall some of the trivial circumstances 
which illustrate his character. 

In the first place, iie set the bad example 
of rising too early and studying too hard. 
Every morning he rose at three. He read 
Bracton, Littleton, the Year Books, and the 
folio Abridgments of the Law, till the courts 
met at eight He then went to Westminster 
and hoard cases argued till twelve. After a 
short repast he attended readings or lectures, 
then resumed his private studies till supper 
time. Then he attended the moots, and after- 
wards shut himself up in his chamber and 
worked at his commonplace book until nine, 
when he went to bed. Evidently, he was not 
an eight-hour man. 

He had a keen eye for the almighty dollar. 



He married twice, and each time *^ married 
money." He speculated laigejy and shrewdly 
in real estate. Besides his private practice, 
his fees, etc., as Attorney-General amoimted 
to over $35,000 a year. His twelve children 
were therefore "well fixed'' in this world's 
goods. 

He ventured slowly and cautiously into 
legal authorship. He began taking notes in 
1580, but did not bring out the first volume 
of his Reports until twenty years later. 
Eleven parts of the Reports appeared between 
1600 and 1615 ; the twelfth and thirteenth 
were found in manuscript among his papers, 
and were published long after his death, as 
were also the Second, Third and Fourth 
Institutes. The First Institute (Coke on 
Littleton) was published in 1628. 

He was an enthusiast in his profession — as 
witness the Preface to his Reports. Either 
he draws the long bow, or the Bar of his 
generation was more select than it is now ; 
for he says, ** I never saw any man of a loose 
and lawless life attain to any sound and per- 
fect knowledge of the laws ; and, on the other 
side, I never saw any man of excellent judg- 
ment in the laws but was honest, faithful, 
and virtuous." 

His personal appearance was preposaess- 
ing. '' His features were regular, tod their 
expression engaging. His A'ame was vigor- 
ous and well proportioned ; his air and man- 
ner, grave and ftill of dignity. In his habits 
of life he was temperate, laborious, and ex- 
act ; neat in his dress, and studious of the 
cleanliness of his person." 

An agreeable tinge of gossip may be ^ven 
to this brief notice, by concluding with an 
extract from Sir Francis Bacon's " Expostu- 
lation," addressed to Coke on his removal 
from the chief-justiceship, in 1616 : — 

^ First, therefore, behold your errora. In 
discourse you delight to speak too much, not 
to hear other men. . . . Secondly, you 
cloy your auditory when you should be ob- 
served; speech should be either sweet or 
short. . . . Thirdly, you converse with 
books, not men; and have no excellent 
choice with men, who are the best books. . . 
You are wont to praise or disgrace upon 
slight grounds, and that sometimes untruly. 
You will jest at any man in public, without 
respect of the person's dignity or your own. 
You make the law to lean too much to your 
opinion, whereby you show yourself to be a 
legal tyrant . . . Your too much love of 
the world is too much seen, when, having the 
living of a thousand, you »lieve few or 
none : the hand that has taken so much, can 
it give 80 little T—Ibid. 
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A singalar controversy with a judge is 
pending in Georgia. About a year ago, judge 
McCay, of the U. S. district court, was for a 
time in a state of nervous prostration, and 
was treated in a sanitarium in Philadelphia. 
The learned Judge, on leaving the institution, 
returned to Georgia and resumed his judicial 
duties. Now, a Mr. Fry, a member of the 
bar of Judge McCay's district, has instituted 
proceedings to test the judge's sanity. It 
appears that Mr. Fry !b counsel in a number 
of suits for damages against a railroad com- 
pany. The road is in the hands of a receiver, 
and is about to be sold. When the cases came 
up. Judge McCay postponed the hearing. 
Mr. Fry urged that the road was to be sold 
before the time fixed by the Court for a hear- 
ing, and that his clients would lose their 
rights ; but the determination of the judge 
remained unshaken. Mr. Fry now, by a writ 
(le lunalieo inquirendOf demands the appoint- 
ment of a commission to inquire into the 
judge's sanity. The matter created a good 
deal of excitement ; a meeting of the bar 
was called, but, like many similar meetings 
not so far away, amounted to nothing. A 
contemporary, referring to this case, and to 
the necessity of providing some mode of re- 
lieving the bench of certain classed of its 
members, says : " When a judge reaches that 
period of life at which he cannot with pa- 
tience hsten to a fool, he is unfit to be a 
judge." We are afraid that this is rather a 
severe test 



A law school has been established in 
the capital of Japan, and a fair start will now 
be afforded to the profession in the land of 
the Mikada At the annual banquet Mr. 
Masujima was enthusiastic in his praise of 
the English law. " Our aim," he said, " is a 
nobler one ; we desire to reach the pure prac- 
• tice and principles of English law, or, more 
correctly, Anglo-American law. We wish to 
make our fellow subjects law-abiding and 



self-governing ; to afford some of our country- 
men a position and a profession so that they 
may understand the advantage of each one 
attending to his own business ! " More than 
six hundred " bright young men " are already 
enrolled upon the books of the college, and 
we may expect at no distant date to see how 
the principles enunciated by Ck>ke and Black- 
stone are applied to the institutions of this 
ancient realm. 



The criminal law, though of extreme sim- 
plicity in the great majority of cases, still 
presents some anomalous features. For ex- 
ample, the Law Journal (London), in refer- 
ence to a recent case, observes : " The law in 
regard to crimes by British subjects abroad 
is wofully defective. Except where altered 
by statute, there is no jurisdiction to try in 
England for a crime which is not committed 
within the body of an English ooimty or on 
board a British ship. In regard to murder 
and manslaughter, a British subject may be 
tried in England if the crime was committed 
on ' land out of the United Kingdom.* As the 
Treasury counsel points out, this does not in- 
clude murders at sea, as to which and other 
offences by a British subject on board a 
foreign ship there can only be a conviction if 
the accused is not one of the crew. Persons 
contemplating crime abroad followed by 
flight to England must not rely too fuUy on 
Mr. Wright's instance in which a fugitive was 
prevented from being given up to the foreign 
tribunal by reason of the treaty not allowing 
the surrender of British subjects. Only a 
small minority of the treaties are so restricted, 
and the case of De Tourville, a British sub- 
ject surrendered to Austria and tried for a 
murder in the Tyrol, will be remembered. 
The treaties so restricted are— but it is as 
well, perhaps, not to say, seeing that crime is 
now a fine art, including the knowledge of 
the law." 



The case of Wadsworth & McCntd^ M.L.B., 
2 Q.B., 113, has been reversed by the Supreme 
Court The Chief Justice and Mr. Justice 
Cross dissented in appeal, and we understand 
that the Supreme Court was also divided, 
Justices Foumier and Taschereau dissenting. 
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COUItT OF QUEEN'S BENCH, 
MONTREAL,* 

ServUude'-Drain'-Renewal of regiitrationr^C. 
C. 2172— interference vdth servihide^C, C. 
bb7— Changing eondUion of premites — 
Bam effected over drains-Demolition. 

Hhld:— I. (Approving La Banque du Pen- 
pie & Laporte, 19 L. C. J. 66), that the renewal, 
of registration of any real right, required by 
C. C. 2172, has no reference to a right in the 
property itself, such as a servitude of drain 
through a property, established by deed in 
favor of a neighbouring property. 

2. The proprietor of the servient land can 
do nothing which tends to render the exer- 
cise of the servitude less convenient than it 
was at the date of its creation ; and so, where 
the owner of the servient land constructed a 
barn over the drain running through his land, 
and, in the opinion of the majority of the 
Court, it was proved that repairs to the drain 
were necessary, it was held that the person 
to whom the servitude was due was entitled 
to ask that the bam be demolished to a suf- 
ficient extent to permit repairs to the drain 
to be made whenever neoeesary. 

3. The action to enforoesuch servitude does 
not lie against a person who has ceased to 
be owner of the servient land before the ac- 
tion is instituted ; but he may be condemned 
personally in damages if he participated in 
the act of obstruction.— TVi^eefer et al. v. 5toci 
rt a/., Nov. 27, 1885. 

Appeal to Svpreme Courtr-^FtUure rifirto— ^er- 
vUxtdeSecvrUy. 

Held :— -1. That a question of servitude id 
a question involving foture rights within the 
meaning of section 8 of the Supreme Court 
amendment Act of 1879. 

2. That on an appeal to the Supreme Court 
of Canada, personal security is suflacient— 
Wheeler et al v. Black et oL, Jan. 7, 1886. 

Damages— Animdl-'notel-heeper^a C. 1055. 

Hbld :— That a hotel-keeper, from whom a 
guest hires a horse and vehicle for the pur- 

• To appear in Montreal Law Report! , 2 a B. 



pose of takii^ a drive, is not responsible for 
the negligence of his guest while driving— 
B&iveau dt Martineau, Dec. 20, 1872. 



Mtmieipal debenture*— Owuittioiw—if.C 982. 

A debenture is a negotiable instrument, 
and cannot bear a condition on its £»», im- 
posing an obligation in the future. And so, 
where a municipal corporation voted a bonus 
to a railway company payable in debentures, 
and the by-law imposed certain future obli- 
gations upon the company as to the mode of 
operating the road, it was hdd that deben- 
tures in which these obligations were set 
forth as conditions, were not a valid tender. 
^Mcu^arlane v. Corp. of Parish ofSL Ctwxre, 
March 27, 1886. 



Fietxtioxu control — Stock tmnaociion*— Srtfle- 
ment by payment of differenees—C C 1927 
^Broker— Principal and ogenL 

1. Time bargains are not necessarily ille- 
gal, nor does the law refuse to enforce them 
if they are made for serious transactions in- 
tended to be fulfilled, although it may hap- 
pen, contrary to the expectation of the pap- 
ties, that they are not really carried out as 
contemplated, but from unforeseen causes 
come to be settled by differences. But if, in 
contemplation of the parties, they are at 
their inception intended to be speculative 
transactions, to be settled by adjustment of 
prices according to the rise or fall of the 
market, and not by delivery of the subjecta 
bought or sold, they become gambling trans- 
actions, and, under G C. 1927, there is no 
right of action for the recovery of money 
claimed thereunder. 

2. Where a broker, knowing the nature of 
the transactions, acts for a person contract- 
ing as above to deliver grain at a future 
date, (but without intention to make actual 
delivery), and the broker discloses no pur- 
chaser or principal, he will be considered tho 
principal as regards the party contracting to 
deliver, and no action will lie by the broker 
for the recovery of a deficiency upon the 
transaction. — irocdougFaK et al. <fe Demen, 
March 22, 1886. 
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SUPERIOR COURT-^MONTREAL.* 

DommageB^Demande incidente — EaiUposU' 
neun—RSpofiBe en droit. 

JuGi :— Qa'ane demande iDcidente r^cla- 
mant des dommages additionnels ne peat 
dtre bas^e sar des faits poBt^ieura & TactioD 
principale; quepaieille demande incidente 
aera renvoyfe aur r^ponse en droit, — Jordan 
V. Ooffnon, Caron, J., 6 f^vrier 1886. 

OapioB ad retpandendum—Adion en Cour d$ 
CireuU^Conehuion9-~Prewe, 

Juot : — Que lorsqa'un demandeur dana 
une cause pendante devant la Cour de Cir- 
cuit, ffdt ^maner, en Cour Sap6rieure, un bref 
deoajncM, dans la mdme cause, il ne lui suffit 
pas d'all^er et de prouver qu'il a intents une 
action contre 1e ddfendeur en Cour de Circuit 
etqu'eUe y est pendante, mais il faut qu'il 
demande une condamnation contre ce meme 
d^ltodeur en Cour Sup^rieure, et qu'il y 
prouve contre lui une cr6ance suffisante pour 
justifier remission d'un bief de capias ad rei* 
pcndendunL^Chetxilier t. King, Taschereaui 
J., 14 novembre 1885. 

Vente d Tesaat— fVeuM tetUmormle. 

Jvq6: — Qu'un d^endeur, poursuivi pour 
S158.40, prix d'une machine ft lui vendue, et 
qui plaide qu'il n'a regu oette machine qu'i 
Fesaai, et que n'en ayant pas 4t^ satisfait, il a 
inform^ le vendeur d'avoir ft la reprendre tel 
que convenu, pent prouver son plaidoyer pat 
t6m<nns.— C^ptn et al. v. WhUfidd, Tasche^ 
reao, J., 27 f6vrier 1886. 

UmfruU-'OosuHonnemeni-^Pro lidure^ Motion, 

Juot >-Quelonque le demandeur dans son 
action demande, entr'autres choses, ft oe que 
le d6fendeur soit condamn^ ft donner un caa- 
tionnement qu'il jonira de son usufruit en 
bon pdre de famille, et que le d^fendeur d^ 
daie dans ses plaidoieries qu4l est prdt ft se 
sonmettTB ft oette demande, oe cautionnement 
n^anmoins ne pourra 6tre ezig^ par le de- 
mandeur pendant Taction, au moyen d'une 
motion, mais devra dtre adjug6 par le juge- 

* I»a«p«ar in Hoatxtal Iaw iUporU, 2 S. C. 



ment final— Zaj^tm^fw v. David, Tascheieau, 
J., 16 avril 1886. 

Aete de FaiUite de 1875— -iww aux crianciert— 
Dicharge, 

JjjQt :— Qu'un faiUi sous la loi de faillite 
de 1875 n'^tait tenu de donner avis de sa de- 
mande de d^haige qu'ft ses cr6anciers au 
moment de sa cession de biens, et non aux 
oessionnaires subs^uents de ses cr^anciers. 
^Oirouard v. Dufort, Taschereau, J., 10 avril 
1886. 

Railway^ Gates at farm crossings-rAQVicL {D,) 
cL 24, «. 9. 

Hhld:— That the Grand^ Trunk Railway 
Company are bound, under the provisions of 
46 Vict (D.) ch. 24, s. 9, to make and main- 
tain at farm crossings, gates with proper 
fastenings, and that the construction of slide 
gates (des harritres d condisBe) which are mere- 
ly supported and held in position by their 
own weight, is not a compliance with the 
Statute.— Femon v. Qrand Trunk Railway Co*, 
Brooks, J., confirmed in review, Doherty, 
Gill, Taschereau, JJ., March 31, 1886. 



COUR DE CIRCUIT. 

MomtbAal, 4 mai 1886. 

Coram Lobanger, J. 

Savage v. Thb Simghb MAKUFAcruRn^G 

Company. 

Saitie^Tiers—Enlhfement d^objets saisis^De- 

mandewr saisissant— Droit (Taction. 
JvQti — Que lorsqu^un tiers eidboe une chose qui 
est sous Sfxine, de maniire d en empicher la 
vente judiciaire, le demandeur saisissant a 
droit d'action contre lui pour le /aire conr 
damner d remettre Vobjet au gardien ou d 
en payer la vakur. 

Le demandeur fit saisir chez son locataire 
pour loyens dus entr'autres meubles sigets ft 
son privilege de locateur, une machine ft 
coudre de la manufacture de la d^fenderesse, 
que cette demidre avait vendue au locataire 
et sur laquelle il restait due une balance. 

La veiUe du jour fix6 pour la vente judi- 
ciaire des articles saisis, la d^enderesse fit 
enlever par ses employes la dite machine 
qu'elle transporta ches elle et que plus tard 
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elle zemit ft un tiers flar I'ordxe du locataire 
et sur paiement de la balance due. 

Le demandeur prit alors une action centre 
lad^endere88e,all^guantles faits etconcluant 
ft ce que la d^fenderesse fdt condamn^ ft 
remettie la dite machine au gardien nomrn^ 
dans la cause ou ft en payer la valeur an de- 
mandeur, savoir, la somme de $50. 

La d^enderesse conteata Taction en niant 
les faits et en all^guant que, dans tons les 
cas, elle n'^tait pas responsable et que le de- 
mandeur n'avait un recours que contre le 
gardien. 

La Cour a rejet6 ce plaidoyer par le juge- 
ment suiyant : 

^ La d^enderesse est condamn^ ft remet- 
tre au gardien nomm^ en cette cause la ma- 
chine ft coudre mentionn^e au proc^verbal 
de saisie, sous quatre jours de la significa- 
tion du present jugement, sinon et sur son 
refus de le falre est purement et simplement 
oondamn^ ft en payer la valeur au deman- 
deur, savoir, la somme de^SOavec d^pens." 

/. /. Beauchampf avocat du demandeur. 

Church, ChapUau, Hail & JSicolhy avocats 
de la d^enderesse. 

(j. J. ») 

(X)UB DU RECORDER. 

Montreal, 20 avril 1886. 

Coram R A. T. DbMontigny, Recorder. 

• Roy v. MABTIKBArU. 

Actum pincde^Election mumcipdU— Affidavit 

— Corruption, 
Juq4:— lo. Qu'Un'estpas nicessaire d'aJUguer 
et de prouver qu^on est ilecteur municipal 
pour intenter une pourmite pinole sous la 
charte de la citi de MontrSal ; 
20j, QuHl n^est pas non plus nicessaire de faire 
prScider ces actions d^un affidavit comme 
darn les actions qui tam. 
3o. Que lors mime quelaloi difinii les actes qui 
constituent la corruption dans une Election, 
Ufaut qu*U soit itaUi que VaccusS ait fait 
Vacte di/endu dans le but de faire de la 
corruption pour qu^U soit passible de la pi' 
nam, 
Peb Curiam. L'action est dirig^e contre le 
d^fendeur, qui ^tait candidat ft une Election 
municipale de la cit^ de Montreal, le ler mars 
dernier, par Alfred Roy, gentilhomme, de la 
dite cit^, pour avoir, le dit Martineau, le jour 



de la votation, iU^galement lou6 Louis Du- 
plessis, charretier licenci^, dans le but de 
conduire les votants aux polls et nomm^ 
ment J.-Bte Malouin, Tun des votants ft la 
dite Election. 

Le d^fendeur, outre nn plaidoyer de *^ non 
coupable," plaide *' que le demandeur n'a pas 
droit et ne fait pas voir qu'il ait droit de 
prendre les conclusions qu'il a adopts ; que 
le demandeur n'est pas en position legale de 
poursuivre son action quin'apas^t^ pr^6- 
d^ des formality voulnes par la loi." 

Et d'abord il s'agit de savoir si le deman- 
deur ^tait qualifi^ pour poursuivre, attendu 
qu'il n*a ni allegu^ ni pronv^ qu'il 6tait ilec- 
teur municipal. Le defendeur, s'appuyant 
sur la § 4 de la section 160 de 37 Vic, c. 50, 
dit qu'il aurait dH prendre cette quality. 

Le dit S en effet dit que " la corporation ou 
tout electeur municipal peut intenter toute 
poursuite aux fins de la dite section 160 an 
nom de ' la cit^ de Montreal"^ 

Mais, dit le demandeur, cette prescription 
est facultative et la section 43 donne«ce droit 
ft toute personne. 

En presence du conflit qui existe entre oes 
deuin textes, il serait difiScile ft la Cour de 
prendre sur elle de renvoyer une cause aussi 
importante sur un d^ut de formality. Et 
ce qui semble donner raison an demandeur 
c'est que la section 43 n'a pas seulement fait 
exception ft la regie g^^rale pos^ par la 
sect. 160 seulement quant ft la personne qui 
doit poursuivre, mais encore quant au mode 
de distribution des amendes pr61ev6es, en 
les accordant ft une personne qui en poursuivra 
lerecouvrem£nt,tejidiB que la section 162 dit 
que toutes amendes pr^lev^es en vertu de la 
section 160 appartiennent ft la cit4 

La loi a tellement en horreur les corrup- 
tions ^lectorales qu*eUe semble autoriser toute 
personne ft poursuivre etft prelever Tamende 
encourue par telle offense. 

Cest d'ailleurs, ainsi que Ta envisage la 
Cour Sup^rieure dans les difierentes causes 
mues en vertu de la section 96, du ch. 9 de 
37 Vict Federal qui contient les memes dis- 
positions que notre section 42. 

Le demandeur devait-il accompagner son 
action d'un affidavit, comme le veut le cku 
43 de 27-28 Vict? Si Ton procedait dvile- 
ment pour recouvrement d'amende impost 
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en vertu de Tart 16 du Code Civil, oil le re- 
ooavrement dee p^nalitds se fait conjointe- 
mezit avec 8a Majesty, ou bien encore en 
veitn d'une loi dont le mode de recouvre- 
znent n'eat pas indique, il n'y aurait pas de 
difficulty ^ conclare dans raffirmative. 

Mais id c'est une offense cr6^e par la charte 
de la cite de Montreal, qui fait connattre le 
mode de procedure : " Dans toutes les pour- 
suites intentees devant la Cour du Recorder, 
dit la section 38 de 42-43 Vict, ch. 53, les 
dispositions de TActe du parletoent du Ca- 
nada 32-33 Vict, ch. 31 s'appliquent an 

dit Becorder et ft la dite Cour du Recorder 
quant ft la procedure et aux modes de proce- 
dure dans telles poursuites . . . . '^ 

Or la base de Taction en vertu de ce oh. 31 
est une d^nonciation ou une plainte [S. 1]. 

Dans le cas pr^nt c'est une d^nonciation. 
Cette d^nonciation doit-elle ^tre asserment^ ? 
Les sections 24 et 25 du ch. 31 de 32-33 Vict. 
neTexigent pas; au contraire, on dispense 
le demandeur quand au lieu d'un mandat 
c'est une sommation qili est eman^e com me 
dans I'espto. Mais ici la d^nonciation est 
mdme sous serment- 

La declaration du demandeur accompa- 
gnant la sommation a tout ce qui est exige 
pour une denonciation ; elle fait connattre le 
d^fendeur, selon les exigences de la sect 8, 
elle alldgue que Toffense a 6t^ commise dans 
lajuridictionde la Cour du Recorder; elle 
sp6cifie la date d'une offense connue en loi et 
d^crite en la sect 42 du ch. 51 de la 37 Vict 

Quant ft la forme de la denonciation, elle 
n'est nullement exig^e. Carle statut la purge 
de toutes les informalites. Done la dernidre 
partie du plaidoyer doit etre mis ft n^ant 

Vient maintenant la question au merite. 
La sect 42 du ch. 51 de 37 Vict, dit : Est cou- 
pable de corruption. . . . 

" Un candidat ou autre personne qui en- 
gage ou loue un charretier licenci6 dans le but 
de conduire les votants aux polls — " 

La question n'est pas seulement desavoir 
si le d^fendeur a lou^ un oocher lioencie, 
mais si il I'a lou6 dans lebutde conduire les 
votants aux bureaux de votation et par 1ft 
d'user de menees corruptrioes. 

Dans lea actions p^nales, comme dans les 
actionB criminelles, la loi qui cr^e une of- 
fense, poor y soumettre les citoyens, doit 



etre claire, et quoique je sois d'opinion (con- 
formement au 39e paragraphe de la sect 7 
du ch. 1 de 31 Vic.,) qu'il suffit que Tinten- 
tion du legislateur soit connue, encore faut-il 
que cette intention soit evidente. 

Et comme le disait le juge Willes en don- 
nant son opinion dans la cause de Cooper v. 
SlcuU : " In considering what is corrupt treat- 
ing and what is not we must look broadly 
to the common sense of the thing. There is 
an old legal maxim, '' Inter apices jwris mmma 
injuria.^' To go by the strict letter of the law 
often would produce very grave wrong. If 
we were to say that an election was void 
upon a simple case of that sort, we should go 
to the apices jwris^ and the result would be 
swnmainjvria (O'Malley et Hardcastle. Elec- 
tion Pet Rapp. 20.) 

En mati^re d*e lection on semble tenir par- 
ticulierement que la volonte du l^gislateur 
ne soit aucunement douteuse. La raison en 
est donnee dans la cause de Robert Armstrong 
V. Adam Crooks, Toronto, 27 novembre 1871, 
juge en chef Richards, o^ Ton a pose en prin- 
cipe : ^ That although many of the acts done 
during the election created a good deal of 
doubt and hesitation in the mind of the 
judge, yet, as the return of a member is a 
serious matter, and ought not to be lightly 
set aside, the judge ought to be satisfied 
beyond all reasonable doubt that the acts so 
done were done with the intention of influ- 
encing voters, and so done corruptly ; " Hod- 
gins, Elections Reports, p. 37. 

L'opinion que Paccus^ doit tomber sous le 
coup de la loi clairement definie semble aussi 
etre consacree dans les causes suivantes: 
Flint V. Fitz^mmfms, Brockville, (1 Hodgins, 
p. 139 ;) McCme v. Smith, Lindsay, (1 Hodgins, 
p. 252 ;) Young v. Smith, 3 L. N. 335. Supreme 
Ctl880. 

II n'y a pas de doute que le but de la dis- 
position qui nous occupe a 6te de prevenir 
la corruption. D'ailleurs le legislateur s'en 
exprime au commencement de la sect 42 
en disant : {1. Est considere coupable de cor^ 
ruption, etc. 

Dans Tespece le defendeur, candidat aux 
elections municipales du ler mars, a loue un 
cocher licencie . II Ta garde toute la joumee, 
visitant des polls, allant un peu partout 

II est en preuve que le matin avantde com- 
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menoer sea ootirsefl le d^fendeor est all^ cheiv 
cher un nomrn^ Malouin, qui a 6t6 aa poll 
voter pour le defendeur. Celui-ci Pa fait re- 
conduire & son domicile par le m^e cocber. 

Si oomme Texige la jurisprudence il fiaut 
en oe faisant avoir eu Tintention de corrom- 
pre cet 61ecteur par c^t acte, a-tril eu cette 
intention? Duplessis, le cocher lou^, dit : 
'' En entrant chez Malouin, 9a semblait dtre 
compris qu'il devait venir ; mais il y en avait 
un autre qui semblait travailler pour M. Roy 
et qu*il Pa emmen6 voir un terrain. Nous 
Tavons attendu et il est venu au polL" 

Malouin lui-mSme dit : " J'avais promis de 
voter pour le d^endeur. II m'avait dit de 
Tattendre, qu'il viendrait me cbercber, et je 
Pal attendu." 

Tout fait voir que ce n'est pas pour Pen^a- 
ger k Voter pour le d^endeur que celui-ci a 
6t6 chercber Malouin puisque d'avance il 
s'^tait assur^ de son vote. 

Mais le defendeur avait-il lou6 le cocber 
Duplessis dans le but de conduire les votanta 
aux polls ? II parait Evident que non. Son 
but etait de Pemployer & visiter les ^Us, & 
activer la lutte : mais non de conduire les 
votants ; et ce n'est que par accident qu'il en 
a men^ un. Tout le fait voir : et les termes 
de Pengagement du cocher et sa maniSre d'a- 
gir le jour de la votation. 

Le moins aue Pon puisse dire c'est qu'il est 
douteux qu'il ait a^i ainsi dans un but d^ 
fendu par la loi mamtenant sous considera- 
tion. Et dans oes matidres le doute doit aller 
au benefice de Paccus^ qui est en consequence 
lib^i^. 

La cause sera d^bout^e en par le deman- 
deur payant ses propres frais. 

C. A, ComeUier, avocat du demandeur. 

/. A^ Davidf avocat du defendeur. 
(j. J. B.) 



SUPERIOR COURT. 

QujBBBc, December 19, 1882. 
Coram Casault, J. 
Tbe Canada Qold Co., plaintiff, and petitioner 
for contrainte par corps v. Doran. 
Judgment — Change before registration. 
Hbld : — That the Covrtf so long as the judg- 
ment shall not have been enregisteredj tan 
change, in an essential pointy the judgment 
originally rendered. 
On the Ist December, 1882, on a petition of 
the plaintiff, for a contrainte par corps, against 
Doran> for having disobeyed, " in the district 



of Beauce" an order made '' in the district of 
Quebec," the Court ordered Doran " to be im- 
prisoned in the district of Beauee,^* in viola- 
tion of art 789 of the C of G P., which pre- 
scribes that the imprisonment shall be in the 
common gaol of the district, wherein the 
writ shall have issued. 

On the next day, Doran sued out a writ of 
appeal, from that judgment, returnable on 
the 20th December, 1882. Security for costs 
had been put in; the transcript had been 
completed,' and the record was aboattobe 
sent to the clerk of the Court of appeals, 
when, upon an exparte suggestion of the plain- 
tiff, the judge who had rendered the judg- 
ment appealed from appeared in Court in 
this case, and delivered the following judg- 
ment: — 

" Avenant le 19dme jour ded^mbrelS82, 
jour fix4 pour rendre des jugements ft la Coor 
Sup^eure, la demanderesH ayanl tigndU au 
tribunal une erreur dans Pindication de la pri- 
son, oil doivent dtre emprisonn^s les dits 
Daniel Doran et Hugh McGiUis ; 

'' Consid^raat que lejugement n'ettpas entri 
dans le rigistre, que le dit jugement etlt 616 
complet, sans la mention qui 7 est faite da 
district, dans la prison duquel lee dits Daniel 
Doran et Hugh McOillis doivent etre empn- 
sonn^, et que celle de Beauce est one er- 
reur; 

** Consid^nt que oette partie du jugement 
n'a rapport qu'ft son execution, et que le tri- 
bunal a droit de connaitre de Pex^ution de 
son jugement ;—il est ordonn^ quele projet 
de jugement et la minute d'ioelui soient cor^ 
rig^s, et ils sent par les pr§eentes corrigite, 
en substituant le mot ** Quihee'^ aa mot 
"Beauce," de manidre ft indiquer la prison 
du district de Quebec, comme oeUe oik lea 
dits Daniel Doran et Hugh McGillis seront 
emprisonn^, et il est enjoint au protonotaire 
d'entrer le dit jugement au r^gistro avec la 
dite correction, savoir : avec Pindication de 
la prison du district de Qu4bec, comme oeIle» 
ot. les dits Daniel Doran et Hugh McQillia 
seront emprisonn^s.'* (^) 

W. dc A. K Cooh for the Canada Gold Cb. 

Hon, Qevrge JrwK, Q. G, counseL 

John C^Farrdl, for Daniel Doran. 
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AnthoritiQS cited in appeal, on behalf of 
Donn: 

Arts. 17, 730 and 789 of the G of C. P. ; 
Dalloz, B^p. de jar., vba jugement, No. 157 : 
Ibidem, Conclusions, Nos. 17 and 18 ; Ord. 
1667. title 35, art 1 ; 1 Pigeau, Proc. du Ch. de 
Paris, 424 and 425 : Serpillon, Code Civil, 
title 11, art 15, page 135 ; Jousse, Justice 
Civile, p. 545 ; Guyot, R^p. de jur , vo. juge- 
ment, p. 634 ; Pothier, Proc. Civil, p. 90 ; 2 L. 
C. J., 209, a G (1858) (C. Mondelet, J.) ; 9 
I-. C. R, 226, a C. (1859) (C. Mondelet. J.); 
21 L. G J. 210, & G (1877) (W. Dorion, J.). 

(JO'F.) 

CX)UE DE CASSATION (Ch. dbs rbquAtkb). 

19 mai 1886. 
Presidence de M. B^abrides. 
Valubb v. ScHMnr et Piollbt. 
Ixjuage d^owrrage et (Tindustrie — Matih'es d fa- 
former — Incendie-'Omrier — Responaabiliti 
— FhvU—PrewK. 
Z/cucrieTf encasde perte des marchandises, qu'il 
a revues dLfoQcnnerf n'est Hbiri de PohUga- 
Hon de resHtuer ce qi£U a re<^, qu*d la 
^large de prouwr que la j)erte ne provierU 
pets deson fait 
SpiekdemerU lOT8qm Us marchandises ont ptri 
dans un incenditi qui iexi didari dans Us 
hdHments oecupis par Vouvrier, &e8t d ce 
dernier d^itabiir que U sinistre aiUU rSsul- 
UU Wun casfortuU ou deforce majeure, in- 
dipendant de toutefaule d lui imputabU. 
Ainsi jng^ par le rejet dn jx)urvoi en cassa- 
tion forme par le sieur Vallier, centre un 
jugement da Trib. de comm. de la Seine en 
date du 11 juillet 1885, rapports Gaz. Pal. 86. 
1.603. 
" La Conr, 

" Sur le moyen tir6 de la violation de Tart. 
1789 G Civ.: 

'^Attendu qu'en Octant que Vouvrier 
n'est tenu que de sa faute, en cas de perte 
dee mati^res qu'il a regues ft fagonner. Tart 
1789 C. Civ. (>) ne touche point la question de 
preuve, laquelle doit Stre r^solue d'apr^ les 
prlndpes g^n^raux du droit; qu'aux termes 
des art 1302 et 1315, (') I'ouvrier n'est lib^r^ 
de Fobligation de restituer ce qu'il a regu 

DOril Gode of Lower Guiada, ArU 1885. 
(^ Ibid. Arts, law, 1208. 



qu'ft la chaige de prouver que la perte de la 
chose ne provient pas de son fait; que 
s'agissant, dans Vesp^ce, d'un incendie qui 
s'est d6clar4 dans les bitiments occup^s par 
Wallier, c*6tait k ce dernier d*6tablir que le 
sinistre ^tait le r^ultat d'un cas fortuit ou de 
force rnajeure, ind^pendant de toute taute 
qui lui ft!lt imputable ; 

" Attendu que le jugement attaqu6 cons- 
tat© que cette preuve-U n'a pas ^t6 produite ; 
que, par consequent, le Tribunal de commerce 
n'a point viole la loi en condamnant Wallier 
& indemniser Schmitt et PioUet de la perte 
des bois qu'ils lui avaient confi^s pour les 
fa^omier ; 

" Rejette." 

Note.— Question controvers6e. V. les notes 
et autorit^ cities dans le jugement main- 
tenu (Gaz. Pal. 86, 1, 603). Faisons observer 
seulement, que Tarr^t ci-dessus constate un 
revirement dans la jurisprudence de la Ch. 
des requetes, qui dans son dernier arr^t sur 
la question, en date du 22 avril 1872 (S. 72. 
1. 185--D. 73. 1. 119), avait d^cid^ que c'est 
an mattre de la chose qui a p^ri, i rapporter, 
conform6ment au droit commun, la preuve 
de la faute de Touvrier, qu'il entend rendre 
responsable de cette perte. — Gaz, du Palais, 

INSOLVENT NOTICES. ETC. 

Qwhec OMeial Gazette, June 12. 

Judicial Abandonment*. 

Chas. H. Dougall and Wm. F. DougaU, (C H. 

Ooagall A Brother), Montreal, May 26. 

Owraton Appointed. 

Be John P. Atkinson.— H. A. Odell, Sherbrooke, 
Curator, Jane 1. 

Be Ferdinand Aubry.— C. Desmarteau, Montreal, 
Cnrator, June 9. 

Re Archibald Gousineau.— G. Desmarteau, Montreal, 
Curator, June 8. 

/?« G. H. Dougall & Brother.— Seath & Daveluy, 
Montreal, Curator, June 4. 

Be Felix Fortin.— H. A. Bedard, Quebec, Curator, 
Juno 9. 

Re Joseph S. Gauvreau.—H. A. Bedard* Quebec, 
Curator, June 10. 

Be Joseph 6. Guimond.— Seath & Daveluy, 
Montreal, Curator, June 4. 

Be George Long.— W. A. Caldwell, Montreal, Curator, 
June 8. 

Dividend Sheets. 

Be Sylvester Dunn.— First and final div. payable 
June 29, J. O'Cain, St. John's, Curator. 

Be Isaac L. Hill.— First and final div. payable June 
26, J. J. Griffith, Sherbrooke, Curator. 
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Re J. B. lAbrcoque.— First and finfcl div. payable 
June 26, H. A. Bedard, Quebec, Curator. 

Jie John Mooney & Co.-Fiwt and final div. payable 
June 29, J. J. Griffith, Sherbrooke, Curator. 

Be Philippe Pouliot.— Eirst and final diT. payable 
June 21, C. F. Bouchard, Fraservillc, Curator. 
Cadautre Dein^ited, 

Parts of township of Horton and township of Bul- 
Btrode, June 25. 

Separation om to Property. 

Marie Viotoire Dusseau v. Thomaa Duf resne, trader, 
Ste. i^nne d'Yamachiche, June 2. 



Quebec QfficuU Gazette, June 19. 
Judicial Abandonment». 
Francois Allard, trader, Sorel, June 11. 
Edouard Hudon, trader, St. Octave de Metis, 
June 12. 

Williams Bums, general store and hotel-keeper. 
Bawdon, June 10. 
Charles David, p^rr, merchant, Montreal, June 17. 
N. Mailhot & Co., Three Rivers, June 16. 
H. Alphonse Turgeon, Quebec, June 16. 

Curatort Appointed. 
Be Joseph Pineau, Bic—Kent & Turootte, Montreal, 

curator, June 17. ^ . . , . „, 

Dwcxdend Sheets. 

Be J. A. Beauvaij*.— Payable July 7, Kent & Turootte, 
Montreal, curator. 

/^e Joseph Bilodeau. -Payable July 7, Kent & Tur- 
ootte, Montreal, curator. 

Re Aaguste Bronner.—Pinal div. payable July 5, 
Dumont Laviolette, Montreal, curator. 

Be V. Girouard.— Payable July 7, Kent & Turootte, 
Montreal, curator. 

Be H. Mooney & Co.— Payable July 1, John Fulton, 
Montreal, curator. 

Be Joshua Scafe .—First and final div payable July 
6, J. O'Cain, St. Johns, curator. 

Be Arthur Talbot— First and final div. payable July 
8, C. Millier, Sherbrooke, curator. 
Sale in Inaolvency. 

Be Petry & Beaubien.— Saw mill and sundry lots of 
land, 11 am. Aug. 20, and Aug. 21, at registry offices, 
South Ham and Cookshire. 

Separation aa to property. 

Dame Henriette Watts Campbell Wurtele vs. Boch 
Fortier, heretofore trader, of St. Michel d'Yamaska, 
June 12. 



GENEBAL NOTES. 

Limited Supply of Silk— In a certain special jury 
cause for the ensuing Nottingham Assises, two Queen's 
Counsel and two junior counsel have been retained for 
the defendant, leaving the plaintiff' * Hobson's choice ' 
in the selection of the only other leader on the cir- 
cuit. — Lono Journal. 

The following bill is reported as having been intro- 
duced in the Ohio Legislature : " Whereas, a habit has 



grown up among the employees of the various railroads 
in the State of announcing the stations along their lines 
in a sing-song and inarticulate manner, wholly unin- 
telligible to the travelling public and to the great 
inconvenience and annoyance of all persons who are 
compelled to use the said railway lines ; therefore be 
it enacted by the General Assembly of the State of 
Ohio that all railway lines in this state shall reUin in 
their service only such employees as are able axtd are 
in the habit of speaking clearly and distinctly the 
English language." 

Lhn of Attobnbys— Maggie Cahilisued herconsin, 
John Ctthill, in the City Court, for damages for asninlt 
and battery . AVhen the case came for trial yesterday 
she wished to withdraw it ; but her lawyer. Samuel H 
Randall, insisted that he had a lien upon the cause of 
action, and that unless he was paid it must be prose* 
cuted. Chief Justice McAdam, to whom Maggie 
appealed, held that a cause of action for personal 
injuries not being assignable, a lien could not attach 
to it until it was made certain by a verdict. '* The 
parties to a merely personal difficulty," he said. 
" should be allowed to settle their differences even 
without the concurrence of their attorneys The lan- 
guage of the Holy Writ. * Blessed are the peace- 
makers,' etc., accords with the maxim, 'Interest 
reipublicas ut sit finis litium ; ' and every principle of 
law, order, and propriety agree that the peace of the 
family now prevailing should not be broken up by the 
dark visage of intestine war, waged not for principle, 
but * for costs. * The plaintiff will , therefore, be allow- 
ed to discontinue her action, without costs."— iV'- K 
Daily Begitter. 

Treasure Tbovk— Cases of treasure trove occur not 
unseldom nowadays. When a company wishes to 
dredge a bay in Jamaica to recover the treasure which 
sank with Port Royal, or to raise ships which tradition 
says have foundered at the Falkland Islands), an appli- 
cation may perhaps be made lor the sanction of the 
Treasury, which is accorded on a promise of some 
royalty, usuallv 10 per cent, on the amount recovered, 
being faithfully paid. And when, as sometimes hap- 
pens, gold or silver coins are found and given up to the 
Treasury by their honest finder, he receives the full 
bullion value of his find and any part of the treasure 
which remains undisposed of after being offered the 
British Museum and other national collections. So 
great an offence was it in the olden days to oonoeal 
treasure trove that the penalty was death. It is now 
only a fine and imprisonment . It was once considered 
essential that the coroner should hold an inquest, and 
find a verdict that there was no owner of the treasure 
trove, before the King's title arose . But since 1867, at 
any rate, this formality has not always been required. 
In that year Peter Toole and Joseph Ryan were dig- 
ging a sewer near Booterstown, co. Dublin. While 
working at a depth of two feet six inches below the 
surface, Toole's pick struck an earthenware crock, and 
split it, whereupon some twenty-six silver coins, of 
the reigns of Elisabeth and Charles, and of the Com- 
monwealth, fell out, which Toole carried off. after- 
wards sharing the booty with Ryan. The latter turned 
" Queen's evidence," and Toole was convicted of steal- 
ing treasure irovt. ^London Law Time*. 
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The Satfannak (Georgia) News publishes 
the following^ which deserves a place 
among the curiosities of the law:— **A 
strange case hat just been disposed of 
in the United States District Court at Green- 
ville. A white boy had been sent by his 
aunt, who was sick, to buy a small quantity 
of whiskey for her. He got the liquor, and 
on his way home stopped at the house of an 
UD.<;^e^ and told his errand. Th& uncle asked 
for a drink of the liquor, but was refused, 
but at last offered to pay ten cents for the 
dram, arguing the boy's aunt would have 
enough left for her needs. The ofler was ao- 
oepted, and some time later the uncle lodged 
information against his nephew, charging 
him with being a retail liquor-dealer without 
having paid the United States a special tax. 
The nephew was arrested and bound over, 
and the uncle and his two sons were sum- 
moned as witnesses. The prisoner under- 
stood that the case was a scheme to give his 
relatives an opportunity to spend several 
weeks in the city as witnesses at $1.50 a day, 
and declared that he would ' rot in jail ' 
before he would let them profit by the trans- 
action. He therefore advanced to the bar on 
the second day of the term, and pleaded 
guilty, although he knew he had a perfect 
defence, and was so assured. The witnesses 
were therefore dismissed with small witness 
tickets- The judge was informed of the cir- 
camstances, and made the sentence light 
The prosecutors probably netted only about 
$3 a piece, whereas their gains would have 
been from $30 to $40 each if the case had 
gone to trial." 



The Supreme Court, Iowa, in Carpenter v. 
Centennial Life AsBocialion, 27 N. W. Rep. 466, 
holds that where a party whose life is insured 
has been notified as to the time when his 
dnes are payable, but before such date is 



attacked with fever, and is unable to attend 
to business, or make such payment by reason 
of his delirious condition up to the time of 
his death, and his widow, a few days after 
the date on which the dues are payable, and 
as soon as she learns that they have not been 
paid, tenders the amount due, this will not 
prevent the policy from being forfeited. 



The Court of Chancery in New Jersey has 
given an opinion, holding that a witness in 
that State who swears on the Bible is not 
boimd to kiss the book. A female witness 
when sworn had laid her hand on the Bibte, 
but refused to kiss it, saying that she had 
" never kissed the book." She was allowed 
by the Master to testify, but a motion was 
subsequently made to strike out her testi- 
mony. The law was thus laid down by Vice 
Chancellor Bird: — "Almighty God, or the 
Ever Living God, or the like, is called upon 
by the witness to witness that he will speak 
the truth. The rest is form. The solemn 
invocation, affirmation or declaration is the 
substance. All else is shadow. The witness 
in this case was sworn with her hand upon 
the book. There can be no doubt but that if 
she made a false statement wilfully she is 
liable to an indictment for perjury. But it is 
said that this may be true and yet the con- 
science of the witness not be bound, which is 
the object of the oath. There is great force 
in this. How did the witness herself regard 
it ? She is presumably a witness, for nothing 
to the contrary appears. £he accepted the 
lorm of the oath as usually administered, 
without objections, except kissing the Bible. 
By this act on her part the Court is justified 
in presuming, without further inquiry, that 
the witness intended that her conscience 
should be bound. Speaking from the forum 
of her conscience, she declared that it was 
not essential to kiss the book in order to 
impose upon herself all the obligations of an 
oath. " 



The United States Circuit Court in Massa- 
chusetts has sustained the copyright in the 
piano arrangement of " The Mikado," which 
secures the exclusive right of publishing it 
in print. The facts appear to be tliese :— Sir 
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Arthur Sullivan, being a foreigner, is not 
entitled to copyright in a piano arrangement 
of " The Mikado " prepared by himself. An 
agreement was made with George Lowell 
Tracy, a Boston musician, by which he was 
io arrange the opera for the piano. He made 
the arrangement in London, and was paid 
for his services. It was copyrighted in the 
the United States in the name of Alexander 
P. Browne, the attorney of D*Oyly Carte, who 
represented Gilbert and Sullivan, and by 
Browne the copyright was assigned to Carte. 
The N. Y. Herald observes :— " It is clear that 
American copyright will not vest in a foreign 
composer. It is equally clear that copyright 
will vest in a piano arrangement of a foreign 
opera made by an American citisen and that 
this copyright may be assigned to an alien. 
It is foreign authorship, not foreign owner- 
ship, that our copyright statute is against 
Every step in the proceedings by which 
Carte, Gilbert and Sullivan decuied the copy- 
right in the piano arrangement was, strictly 
speaking, according to law. At the same 
time, the plan has the appearance of a mere 
device to evade the law. And this point n-as 
urged against the vahdity of the cop} right, 
but Judge Nelson overruled the objection. 
A different decision might have been or may 
yet be rendered by another judge in another 
circuit But if the law be as it has been in- 
terpreted by Judge Nelson, a way is opened 
to foreign authors and composers of securing 
some rights hitherto generally supposed to 
be denied them.". 



SUPERIOR COURT— MONTREAL.* 

ProMureB n(m'ixmUntieuse9--I>ici8um8 du pro- 

tonotaire—Rhnncm par le jugt—Amgnor 

Hon — Intiressis — Deacriplion — Dilair- 

Condunons, 

Juo6 : — ^1. Que les decisions du protonotaire 

dans les matidres renfermees dans la trois- 

i^me partie du C. P. C, peuvent dtre rSvis^es 

sur simple requete, k un juge ou A la Cour 

Superieure, sans bref d'assignation, et ce A la 

demande de tout interesse quelconque. 

2. Qu'il n'est pas n^cessaire de mentionner 
dans cette requete les noms, qualit^s, occu- 

* To appear in Montreal Law Reports, 2 S. 0. 



pations et residences des dMendenrs ; il suf- 
fit d'un avis auz parties int^ress^es. 

3. Que le d61ai d'assignation sur la requite 
n*est que'd'un jour interm^diaire. 

4. Qu'il n'est pas n6cessaire que la date du 
jugement dont on demande la revision se 
trouve dans les conclusions de la xequdte. — 
DvbreuU v. Duroeher et at, Mathieu, J., 30 
avril 1886. 



Campagnies d^ctsswranee itrangtres—JimdieHon 
—38 Ftct, eh, 20. 

Jug*:— Que les compagnies d'assurance 
^trangSres, fisisant des affaires en la cite de 
Montreal, ne peuvent dtre poursuivies devant 
les tribunaux de la Puissance du Canada, 
que pour lest obligations ou responsabilit^s 
par elles assnm^es en Canada.— Xa Cie, de 
Navigation du Richelieu et d'Ontaric v. Phoenix 
Ins. Co. qf Brooklyn, Tascherean, J., 7 mai 
1886. 



SMuciion^DommageB—J^Ue minewre— Tuievar 
ad hoc^Enregietrement 

Juot :— Qu'une action en dommages pour 
seduction d'une fille mineure et in^xeoution 
d'une promesse de mariage, ne pent Stre in- 
tent^e par un tuteur adho% mais doit I'^tre 
par le p^re, la mdre ou le tuteur de la fille 
mineure. 

2. Qu'avant d'intenter aucune action, le tu- 
teur doit faire enregistrer son acte de tatelle- 
ValUe hs-^pAol. v. Leroux, Tascherean, J., 20 
avril 1886. 



Ctauee riaolutoire — Titre authentique et riguUer 
— ReddiHon de compie — Fhdts et revenut. 

JugA: — ^1. Que lorsqu'une donation entre 
vifs est faite & oertaine condition, qui, par 
son avtoement) annule I'acte, le donataire 
qui redevient propri6taire adroit d'obtenir 
des donataires un titre regulier et authen- 
tique. 

2. Que dans ce'cas les donataires sont to- 
nus conjointement etsolidairementderendre 
compte au donateur de leur jouissanoe de la 
propriety depuis Pav^nement de la condition. 
— Thxvierge v. Thivierge, Taschereau, J., 8 mai 
1886. 
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COUB DE CIRCUIT. 

MoNTB^AL, 23 man 1886. 
Coram Gill, J. 

Labin v. Garbau, et Pominvillb, T. S., et 
I'hon. L. O. Taillon pour notie Boavex^ 
aine Dame la Beine, opposant^ et le 
Demahdecb, contestant 
Saitie msr miine-^OpposiHon-'AnnonceS'- 
Vente, 
JvQt:-^lo. Que dam k but de mpplanter un 
criatider premier 9ains9ant, il n*e9t pas per- 
mia mr une teconde same des mimes effeU, 
d^annoncer pour huit hewres du matin la 
rente swr cette aeconde saisie quand cdU sur 
lapremXtre avait Sti fixie povr dix heures, 
2o. Qi/^en ce cos, le premier saiaissant qui a fait 
dUigence dans aes procidiSf est bienfondi d 
attaquerfpar opposition afin d'annuler,la 
seconds saisie, comme JoMe en fraude de ses 
droits, etden demander rannuUttUm^ 
L'honorable Louis Olivier Taillon, procu- 
iQur-g^n^ral, pour et au nom de notre soave- 
raine Dame la Beine, fit pratiquer, le cinq 
Janvier dernier, sur les biens meubles eteffets 
da tierB-saisi, une saisie ex^ution, et la vente 
des dits efff'ts ftit annonote pour le 14 du dit 
mois de Janvier, k dix heures du matin. 

Le mtoe Jour, cinq Janvier, mais A une 
lieure post^rieure, le demandeur fit saisir les 
m^me effete, et ay ant eu connaissance de I'avis 
de vente donn4 sur la premidr^ saisie, fit an- 
noncer la vente sur sa propre saisie aussi 
poor le 14, mais k huit heures du matin. 

De U opposition du procureur-g^n^ral, par 
laqaelle il alldgue, entre autres choses : 

Qu'ayant saisi apr^ Topposant, qui avait 
fait diligence, le demandeur n'avait pas le 
droit de fixer sa vente avant celle de Toppo- 
•ant 

Que d'ailleurs lesannonces du dit deman- 
deur ^taient io^uffisantes et irr^gulidres et 
de nature A tromper le public et les cr^An- 
ciers du dit tieis-saisi. 

Le demandeur . a contests cette opposition 
par une r6ponse en fait et invoqu^ en outre 
A I'enoontre d'icellO) les moyens de droit sui« 
vants: 

, Qn'en supposant m^me que tons les all^- 
gu^ de la dite opposition fussent vrais, ce 
qu'il n'admet pas, lis seraient insoffisants en 



droit, paroe que les raisons all^^ dans la 
dite opposition seraient tout au plus suflSsan- 
tes pour demander la nullity des avis de 
vente et non la nullity dela saisie elle-mSme ; 

Que du reste rien n'empdche un cr^ancier 
plus diligent de faire vendre les effets saisis 
avant un saisissant ant^rieur. £t & Tappui 
de cette allegation, le demandeur a cite Tart 
578, C. P. C. 

A I'enquSte, I'opposant a justifie pleine- 
ment toutes ses allegations. 

Void le jugement tel qu'inscrit sur le dos- 
sier par Thon. juge : 

" Opposition maintenue avec depens centre 
le demandeur, attendu que Topposant a {vou- 
v6 qu'il etait premier saisissant des m^mes 
meubles saisis par le demandeur actuel, qu'il 
procedait en diligence sur sa saisie, que le 
demandeur actuel connaissait la dite saisie, 
et que c'est pr^cis^ment pour la primer qu'il 
a fix6 sa ventb pour huit heures du matin le 
mdme jour que la vente du dit opposant de- 
vait se faire & dix heures de Tavant-midL" 
Opposition maintenue. 

Loranger d: Beaudin, pour TopposaDt 

P. U. Benaud, pour le contestant 

(J. Q. D.) 



COUR DE CIRCUIT. 

Montreal, 14 juin 1886. 

Coram Gill, J. 

McCabtht v. Jackson et Percy M. Waj», 

Gardien, Opposant, et La Dbhandebbssr, 

Contestante. 

Oardien — Opposition frauduleuse — Mipris de 

Cour — Contrainte par corps, 
Juot : — Que le gardien d une saisie qui, par une 
opposition afin d*annuler, fondSe sur des 
moyens illigaux etfra^iduleux, s* oppose d la 
vente des effets conjUs d sa garde et defait 
en empiche la ventCt commet un mipris de 
cour et est sujet d la contrainte par corps. 
La demanderesse a fait saisir k la place 
d'afiaires de la defenderesse, certains meubles 
et eflfes dej& saisis dans une autre cause 
emanee de cette cour sous le No. 364, dans 
laquelle A. Brunet et al. etaient demandeurs 
et la defenderesse en cette cause et son ^poux, 
etaient defendeurs. 

Comme Percy M. Ward avait ^ nomm6 
gardien A la saisie de A. Brunet et aL, et 
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qu'il etait en possession des effets ainsi saisis, 
11 fut de nouvean ^tabli gardien A la saisie en 
cette cause au d^sir de TArt 577 du C. P. C. 

La veille du jour fixe pour la vente des dits 
effets en lapr^sente cause, le dit gardien, 
dans le but frauduleux d*emp6cher la vente 
des dits effets, fit signifier & Thuissier exploi- 
tant, une opposition fondee sur les moyens 
saivants : — 

*' That all the said seized effects were at 
the best of this opposant's knowledge and 
belief, included in certain goods and effects 
seized on the 16th day of January instant, 
in the premises No. 126} St. Lawrence street, 
Montreal, where the present seizure was 
made on the 19th day of January instant, 
which certain goods and effects were (at the 
time of the present seizure) in the gvardian' 
ship of this opposant under the said first 
mentioned seizure, which was a seizure (by 
way of saisicgagerie) in a cerlain suit still 
existing in this honorable court and num- 
bered 364, in which A. Brunet and others are 
plaintiffs and the present defendant and her 
husband are defendants ; 

" That at the time of the making of the 
seizure in the present cause, this opposant 
warned and forbade the baUiffnot to seize the 
said effects and told him of the said seizure by 
vny of saisie-gagerie having already been made, 
and said opposant reused to sign papers on pre- 
unt seizure" 

Que Topposant jura que cette opposition 
n'^tait pas faite pour retarder la vente des 
effets saisis en la presente cause, mais qu'elle 
6tait faite de bonne foi et dans le seul et 
unique but d'obtenir justice. 

La demanderesse a cependan! conteste 
cette opposition comme illegale, frivole, vexa- 
toire, de mauvaise foi, frauduleuse etfatte en 
mepris de cette honorable cour, et elle en a 
demande le renvoi non seulement avec de- 
pens, mais elle a en outre conclu k ce que le 
dit opposant f\!^t declare en mepris de cette 
cour et condamne au paiement des dits de- 
pens sous les peines de la central nte par 
corps. 

Voici le texte du jugement :— 

**La cour, parties ouies et t^moins, sur 
Topposition faite et produite en cette cause, 
par le dit opposant, declare icelle opposition 
frivole, vexatoire, de mauvaise foi et fraudu- 



leuse et faite en mepris de cette cour et la 
renvoie avec d^pens distraits k M. IKAmonr, 
avocat de la demanderesse. 

" £t la cour declare le dit opposant, pour 
avoir fait la dite opposition, coupable d*un 
mepris de cour, passible de contrainte par 
corps et en consequence, 

" Condamne le dit opposant ft 6tre incarc^re 
dans la prison commune de ce district, joa- 
qu'au paiement des frais de la dite opposition, 
distraits comme susdit." 

Opposition rejet^e et contrainte 
par corps accordee. 

/. Crankshaw, pour Topposant 

/. G. ly Amour ^ pour la demanderesse. 
(j. G. D.) 

[A Tappui de ce jugement, voir les autorites 
suivantes:— 

Jacobs* Law Dictionary, vo. Contempt: 
"It is a contempt to institute a suit ficti- 
" tiously, eithQT to hurt any person^ or to get 
" the opinion of the Court" Cox v. PkiUips, 
Rep. Temp. 237-239. 

3 Petersdorff's Abridgment, va Contempt, 
note au has de p. 23 : " Prosecuting an action 
" not to determine a right or controversy, but 
" to deceive the Court and raise a prejudice 
" against a third person, is a contempt" 

3 R. L. 328, Champagne v. BSlangeret al. 

5 L. C. J. 76, Thomas v. Pepin et Pepin, fiis, 
opposant. Note du rapporteur.] 



COUR DU RECORDER. 

Montreal, 25 mai 1886. 
Coram B. A, T. de Montiony, Recorder. 

COLLBRBT V. MaBTIN. 

Fille mineure — Engagement-- MaitreM et servi- 

teurs — Absence du service— Disertion du 

service, 

Jug6 : — lo. Qu^une fille mineure a le droit de 
s'engager seule comme servante, et peut itre 
punie en vertu du Rlglemerit de la CiU de 
Montrial concemant les maitresetservitewrt, 
si elle tfabsenie ou diserte son service, 

2o. Wune accusation contre une servanU de 

s'itre absentie du service de son maitre sms 

permission ne peut itre soutenue par une 

preuve de desertion du service, 

Peb curiam. Le demandeur se plaint que 

sa servante s'est absents de son service sans 

permission. 
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La d^enderesse pretend que n'ayant que 
seize ans elle n'avait pas le droit de s'engager 
seale. 

n est proav^ que la defenderesse, Agto de 
16 ans, se serait engag6e seale, aa mois, 
qa'ayant obtenu la permission de s'absenter 
poor nne jonrn^e, elle n'est plus revenue et a 
refuse de reprendre son service. 

La Cour est d'opinion que d'aprte les arti- 
cles 304, 086, 1002, 1004, du Code Civil, le mi- 
neur pent contracter un engagement et que 
ce contrat n'est pas nul, mais annulable, par 
cause de l^ion, qui doit Stre all4gu6e et 
prouv^ ; — Mitfisse et at, v. BravUf 4 L. C J. 
60. et 10 L. C. R 157 ; Oagnon v. Sylva, 3 L. N. 
832; Bdiveau & Duchemeau, 22 L. C. J. 168. 

La question soulev^e par la defense, que la 
preuve denote qu'elle a d^ert6, tandis que 
Faccusaition est de s'dtre absents sans per- 
mission est s^rieuse. Eneffet, lerdglement 
de la cit^ concemantles mattres et serviteurs, 
dajis sa section Idre, fait une offense de de- 
serter du service et une autre de s'absenter 
du service. Alors si la Cour trouvait la d^ 
fenderesse ooupable de s'Stre absentee du 
service sur preuve de d^ertion, une autre 
plainte ix>urrait 6tre port^e pour desertion 
sans que la d^enderesse puisse plaider chose 
jug^ L'action, pour oette raison, doit dtre 
d6boat6e, sauf recours. 
(J. J. B.) 

COUB DU BEOORDEE. 

Montreal, 25 mai 1886. 
Coram De Montigny, Recorder. 
Daklisy v. Normon. 
Maitres et semUur^^RtgUmenl de la OUi de 

Montrial— Engagement — Renvoi de service, 
JvQii: — ^lo. Que lorsgu^aucrm terme d^engage- 
mentn'eetJixientreunmaUreet eon eervi- 
teuT, jnais que ce dernier est payi tant par 
eemaiine, Vengagemmt doit itre contidiri 
fait d la eemaine. 
2a Que dans cecaele Btglement de la Citi de 
Montrial concemant les mattres et serviteurs 
ne if applique pas. 
3o. Que la conduUe grossitre d^un serviteur vis- 
drms du gtrant des mattres est cause suffi- 
santepouT le renvoyer du service sans avis 
priaMie. 
Jjt demandeor r^ame quinxe jours de 



gages auxquels il aurait droit ayant 6te ren- 
voye du service sans avis pr^alable. 

II est en preuve qu'il n'y avait aucun terme 
d'engagement sp6cifi6, mais qu'il etait pay^ 
tant par semaine. 

La Cour decide que les principes qui r6- 
gissent le louage de maison s'applique an 
louage d'ouvrage en tout ce qui n'est pas sp^ 
cialement ordonn^ pour ce dernier genre de 
contrat et qui n'en est pas incompatible. 

Que dans I'espdce I'engagement est cens^ 
#tre & la semaine, conform6ment k I'article 
1642. 

Que par consequent la sect 2 du r^lement 
concemant les mattres et serviteurs, qui ne 
s'applique que quand I'engagement a lieu an 
mois ou pour un temps plus long, ne peut 
s'appliquer au cas actueL 

Que partout d'apr^ I'Art 1657 du Code 
Civil, le mattre n'y pouvait mettre fin sans 
cause qu'aprds une semaine d'avis. 

Que la conduite grossi^re d'un serviteur 
vis-IUvis du gtrant des mattres est cause 
suffisantepour le renvoyer du service sans 
avis pr^alabla 

Que le fait de la part du mattre, d'avoir 
offert au serviteur ainsi renvoy^ pour cause, 
son salaire jusqu'au moment du renvoi, est 
sufQsant pour le lib^rer du paiement d'une 
semaine de plus. 

L'action est done renvoy^e. 
(j. J. B.) 

COUB DE C/LSSATION (Ch. dm BaQutras). 

24 mai 1886. 
Pr^sidence de M. Bbdarsidbb. 
M. G. . • V. Gabros. 
Notaire^BesponsabilitS^Erreur de droit— 

Hypoihtque— Procuration sous seing'-privi. 
En dehors des nvUitis de forme, dmt Us sont ex- 
pressSment didaris responsahUs par Part 
68 de la hi du 25 ventdse an XI, lesnotaires 
peuvent encore ttre didaris responsables 
d^une erreur sur un point de droit, si ce point 
de droit ayant cessi d^itre douteuxet contro- 
versS, cette erreur constitue unefaute. 
En ntat actuel de la jurisprudence, la Cour de 
Cassation ayant plusieurs/ois dicidi que le 
dibiteur, qui conjhre des garanties hypothi' 
oaires, ne peut ttre reprisenti que par un 
mandataire muni d^une procuration authen' 
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tique, k nototr^, qui a regu VacUpar lequd 
le mandcUaire d'une femme mariie a con- 
senti d vn tiers crkmder tme wbrogation 
dant rhypothiqfue ligalede celled contre son 
mart, est responsaUe de la nvUiti de la diU 
tubrogoHon pow dffaut d'authenticiU de la 
procvraHon en vertu de laqudle n agi le 
mandaiaire. 
" La Cour, 

" Sur le znoyen unique du pourvoi, prie de 
la violation de Tart 68 de la loi du 25 ventAse 
an XI, des art 1382, 1383 C. av., et 9 de la 
loi du 23 mars 1885 : 

'* Attendu que le 2 juin 1876, par un acte 
public, reyu Me. M.. ., substituant Me. G.. .» 
notaire, qui a pris son fait et cause et accept^ 
Pacte avec toutes ses consequences, Broque- 
ville, mandataire de la dame Broqueville> sa 
mdre, en vertu d'une procuration sous signa- 
ture priv6e seulement a, jusqu'^ concurrence 
de 8,100 fr., ced6 & Garros les reprises et 
Thypoth^ue legale de la dite dame contre la 
succession de son mari ; qu'il Pa subrog^ & 
toute la force et toute TutilitS de ^inscription 
de Thypoth^ue legale faite au bureau de 
Lectoure le 12 septembre 1874 ; que cette ces- 
sion de rbypoth^ue l^ale qui, d'apr^ les 
declarations de TarrSt attaque,etait le butde 
Tacte et la principale garantie da prSteur, eu 
4gardA rinsolvabilite de Broqueville fils, a 
et4 declar^e nulle par le motif que la cedante* 
ne figurant pas personnellement dans Tacte, 
y a ete representee par son file en vertu d'une 
procuration qui n'etait pas authentique; 

'' Attendu que Particle 68 de la loi du 25 
ventdse an XI, n'est pas limitatif ; qu'en de- 
bors des nullites qu'il vise, les notaires peu- 
vent etre declares responsables de Terreur 
sur un point de droit, si cette erreur, en por- 
tant sur un point, qui a cesse d'etre douteux 
et controverse serieusement, constitue ime 
£aute; 

'' Attendu qu'aux termes de Tart 2127 C. 
Civ., Tbypotheque conventionnelle ne pent 
etre consentie que par acte authentique ; que 
suivant Tart 9 de la loi du 23 mars 1855, dans 
le cas oil les femmes peuvent ceder leur hypo- 
tbdque legale ou y renoncer, cette cession ou 
renonciation doit egalement etre faite par 
acte authentique ; 

'' Attendu, 11 est vrai, qu'il une epoque d^'A 
recuiee, une controverse avait ete soulevee 



sur la question de savoir si le debiteur, oomS^ 
rant des garanties Lypotbecaires, pouvait 
etre represente par on mandataire nmni 
d'une procuration sous signature priv§e ; 
mais qu'en 1876, au moment de la redaction 
de Pacte, cause du litige actuel, plusietuns 
arrets de la Cour de Cassation, notamment 
les arrets de la cbambre civile des 7 fevrier 
1854 et 12 novembre 1855, et Parret de la 
Chambre des requetes du 19 Janvier 1864, 
avaient juge que le mandataire devait^ t 
peine de nullite de Pacte, agir en vertu d'une 
procuration authentique; que la controverse 
a perdu tout caractere serieux A la suite da 
cette jarisprudence« A laqnelle la pratique du 
notariat s'est conformee, ainsi que le declare 
Parret attaque ; 

'' Attendu que la Cour d'Agen (4 mai 1885), 
dans les circonstances ci-dessus rappeiees, en 
jugeant que le notaire G. . ., sur une question 
de pratique journaliere dans le notariat^ avait 
commis une erreur constitutive d'une laate 
dont il devait reparer les consequences, n's 
pas vioie les articles susvises ; 

" Bejette." 

Note.— La Cour de Cassation, qui, danp on 
arret du 22 decembre 1840 (S. 41. 1. 89) avait 
decide que la responsabilite des notaires, iL 
raison des nuUites, dont sont entachea lea 
actes de leur ministere, ne s'applique qu'aiiz 
nullites de forme, et non k celles, qui toucbent 
au fond du droit, avait d^A abandonne cette 
situation dans un arret plus reoeot du 17 
ao(ltl869(S.69. L396). 

Les cours d'appel Pavaient d'ailleurs pr€- 
cedee dans cette voie. V. Bordeaux 18 de- 
cembre 1866 et Lyon 8 fevrier 1867 (a 67. 2. 
143 et 145). JLddei dans le meme sens: 
Verge, Besponsabilite des notaires, Nos. 36 
et 37; Eloy, iUd,, t II, Na 675 et suiv.— • 
Cmtra: RoUand de Villargues, Bepertoire du 
not, va Respons. des not, Nos. 132 et suiv. 

D'aiUeurs la responsabilite du notaire, en 
cas de nullite, provenant d'une erreur de 
droit, cesse quand le point de droit en ques- 
tion est controverse, et n'a point encore re^u 
de la jurisprudence une solution poavant 
paraltre definitive. V. Cass. 12 fevrier 1883 
(Gaz. Pal. 84. 1. 410) ; 2 decembre 1885 (Gat 
Pal. 86. 1. 83) et les renvois. 

Dans Pespeoe la question de droit, .sor la- 
quelle avait porte Perreur du notaire, decUrt 
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xesponsable, n'est plus, oomme le relive 
FarrSt de la Ch. des reqaetes, depuis long- 
temps d6j& s^rieasement controversy. V. k 
cet i^ud Cass. 23 d^mbre 1885 (Qaz. Pal. 
86. 1. 188) lee conclusions de M. Pav. g^n. 
Destjardins, et la note sons cet arrdt — Oaz. 
duPalaU. 

TRIBUNAL CIVIL DE LA SEINE (Ire Ch.) 

26 mai 1886. 
Pr^idence de M. Aub^pin. 
Hujir V. Gabnibr. 
PropriiU artistique'-Tableau -- FawK ngna- 

iure — Original— Copie — Hhiiitr — Action 

enjtuHcc> 
LeJUicTun peirUre eH recevabie d agi^^ en justice 

pour Javre gupprimer tme fausee signature 

qui auraii iti apposSe mr une ceuvre de son 

ptre exposie et mise en venie. 
11 en est ainsi soit que cette fausse signature ait 

iti apposie sur VcBUvre originate soU qa'eUe 

Vait iti sur une copie. 
M. B^n^Panl Huet, fils du paysagiste Haet, 
ayant aper^u A la devanture du magasin de 
M. Gamier, marchand de tableaux, une toile 
portant le monogram me Tb. R ; abr^viation 
du nom de Tb^odoie Rousseau, et ayant re- 
ocmnne en elle une oeuvre de son p^re, intro- 
duisit contre le marchand une demande 
tendant A la suppression du faux mono- 
gramme, k 1 fr. de dommages-int^r^ts et A 
Vinisertion du jugement dans les joumaux. 
Une expertise reconnut que le tableau 6tait 
bien dt au pincean de Huet et dans ces con- 
ditions le tribunal a rendu le jugement qui 
suit: 
" Le Tribunal, 

'* Attendu quoi dans le courant de Janvier 
1884, Gamier, marchand de tableaux, a ex- 
pos^ dans sa vitrine une 6tude sign6e des 
initiales: Th. R, et accompagn^ d'une Eti- 
quette portant le nom de Th. Rousseau ; que 
Ren4-Paul Huet, pr^tendant que cette Etude 
Etait I'oeuvre de son p^re, a obtenu par ordon- 
nance de rE£ErE du 29 Janvier 1884 qu'elle 
serait placEe sous sEquestre et a demand^ 
qull fftt fait defense ft Gamier de I'expceer 
et de la mot^re en vente sous un autre nom ; 
** Attendu que, sur sa demande, un juge- 
ment en date du 29 Janvier 1885 a ordonnE 
avantOEure droit que le tableau serait exa- 



mine par trois experts k Teffet de dire si la 
signature Th. R. . . a EtE rapportEe et substi- 
tu6e ft oelle de Paul Huet et si le tableau est 
rgellement I'oeuvre de Paul Huet intitulEe 
*• Prhs Meaux en Brie" et catalogue sous le 
numEro 83, lors de la vente des tableaux de 
ce mattre faite en 1878 ; 

" Attendu qu'il rEsulte de I'examen auquel 
il a EtE procEdE par les experts que la signa- 
ture en rouge Th. R . . . a EtE rapportEe postE- 
rieurement ftTexEcution du tableau mais non 
substitute ft celle de Paul Huet, qui n'y a 
jamais figurE ; que les experts ont d6clarE en 
outre que le tableau est bien rEellement 
Toeuvre de Paul Huet et semble Etre TEtude ca- 
taloguEe sous le No. 83 de la vente de 1878 ; 

'* Attendu que les experts ont constats que 
la fausse signature Th. R... Etait accom- 
pagnEe du mot dCaprls, placE plus bas, en plus 
petits caractSres et cach6 dans la feuillure du 
cadre ; que c'est done ft tort et frauduleuse- 
ment que le tableau a EtE mis en vente sous 
le nom de Th. Rousseau, auquel il Etait attri- 
buE faussement ; 

" Attendu que, pour feire Echec ft la de- 
mande, Gamier soutient que RenE-Paul Huet 
ne justifie d'aucun intErEt, et qu'au surplus 
TEtude dont il s'agit n'est nuUement I'oeuvre 
de son pere ; 

'' Attendu que le demandeur -a un intEr§t 
moral d'un ordre supErieur ft dEfendre de 
toute atteinte et de toute usurpation la 
mEmoire et la reputation artistique de son 
pdre; qu'en outre, en quality de possesseur 
d'un certain nombre d'Etudes, il a intErfit ft 
faire rEtablir la veritable origine de I'oeuvre ; 

" Attendu qu'en presence des constatations 
des experts et des faits reconnus de la cause, 
on nesaurait contester que I'Etude dont il 
s'agit Etait I'oeuvie de Paul Huet ; qu'il est 
sans intErEt de rechercher si cette Etude est 
bien I'oeuvre originale comprise sous le No. 
83, lors de la vente en 1878, ou si elle en est 
seulement une copie ; que les rdgles qui pro- 
t^ent la propriEtE artistique contre toute 
usurpation semblable ft celle dont se plafticle 
demandeur, doivent s'appliquer egalement 
dans les deux cas ; 

** Attendu d^ lors que c'estftbon droit que 
RenE-Paul Huet reclame la rEparation du 
pr^udice qui est rEsulte pour lui de cette 
fausse attribution, sans que Gamier puisse 
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invoquer sa bonne fbi; qu'en effet, aprte 
avoir d6clar6 tout d'abord qu'il 6tait certain 
de Tauthenticit^ de la provenance du tableau 
et qu'il la tenait des luxni^res d'un critique 
d'art aujourd'hui d granger, il a pr6tendu 
en dernier lieu que c'^tait une copie par lui 
achet^e k vil prix ; 

'* Par ces motifs, 

" Sans s'arrfiter ni avoir ^ard aux conclu- 
sions subsidiaires de Oarnier A fin de supply 
ment d'expertise, lesquels sont sans int^ret ; 

" Dit que le tableau litigieux n'est pas de 
Theodore Rousseau, mais qu'il est, soit en 
original, soit en copie, Toeuvre de Paul Huet ; 

*'.Fait defense & Gamier de I'exposer et de 
le mettre en vente sous d'autre nom que oelui 
de Paul Huet ; 

" Et, pour le prejudice caus^, condamne 
Gamier & payer au demandeur la somme de 
1 franc, qu'il reclame k titre de dommages- 
int6r6ts ; 

"Ordonne, A titre -de supplement de dom- 
mages-int^rSts, Tinsertion du present juge- 
mentdans cinq journaux au choix du deman- 
deur et aux frais de Gamier, sans toutefois 
que le cotlt de chaque insertion puisse d^- 
passer 200 francs ; 

'* Condamne Gamier en tons les depens, 
qui comprennent les frais de r6fer6, de s^- 
questre et d 'expertise." 

Note. — Uartiste a le droit d'inscrire son 
nom sur son oeuvre : si ce nom est eflfac^ et 
remplac^ par un autre, ou si, n'ayant point 
sign^ son oeuvre, il la voit cependant exhib^e 
en public sous le nom d'un autre, il a le droit 
d'agir en justice contre le d^tenteur de I'oeuvre 
pour exiger de lui la suppression de la fausse 
signature avec ou sans le r^tablissement de 
la vraie. V. Paris, 14 Janvier 1885 (Gaz. PaL 
85.1.286) et la note. M. Pouillet va plus loin 
et admet que le fait par le d^tenteur d'un 
tableau de I'exposer en public sous une fausse 
signature pent le rendre passible de dom- 
mages-int^rets envers le veritable auteur 
(De la propr. litt et artistique, No. 362, p. 
293).' Rien ne s'oppose d^ lors k la receva- 
bilite d'une action en justice, ^man^e de 
rh^itier de Tauteur et tendant k la suppres- 
sion de la fausse signature. L'auteur avait 
incontestablement le droit d'agir en justice & 
oette fin, il pouvait m^me obtenir des dom- 
magesrinter^ts ; son h^ritier, <^ui succMe k 



BOB droits doit avoir la m^me fiacultg, et pent- 
dtre fiEiut-il admettre qu'ind^pendamment de 
rint^rdt moral qu'il aurait de d^ndie la 
m^moire et la reputation artistique de Tau- 
teur, il pourrait puiser dans Tapposition d'un 
faux nom sur Tosuvre de son auteur le prin- 
cipe d'une reparation peouniaire. — Gax. du 
PalaU. 



APPEAL REQISTER'-MONTREAL, 

June 30. 

BelUmare dc Dantereau. — Judgment reversed. 

Canadian Pacific RaUiaay Co, dt Goyette.— 
Judgment confizmed. 

Canadian Pacific Railway Co. & Tremblay. — 
Judgment confirmed. 

Canadian Pacific Railway Co, db Beauehamp, 
—Judgment confirmed. 

Canadian Pacific Railway Co, <fc Payette.-^ 
Judgment confirmed. 

Pinkerton & Co(^.— Judgment confirmed, 
but modified as to the amount of damases, 
each party paying his own costs in appeal. 

Xetm <fc 0«6om.— Judgment confirmed. 

Jtffer^ dc Wcftft.— Judgment confirmed, 
Cross J., dtM. 

WhiUhead <fc Kicffer et al, & IKWte.— Judg- 
ment confirmed. 

Kieffet^, H'/ivtoA«a<i.— Judgment modified, 
Ramsay, J., din. 

McGrecvey & Sen^oo/.— Judnnent confirmed 
Tessier and Cross, JJ.,c2tM. Motion for leave 
to appeal to the P. U granted. 

Heynemandc Harris. — Judgment confirmed. 

Lambert de Scoe(.— Judgment confirmed. 

Vincherg dc RanBom. — Judgment reversed. 

Waldron dc IKAite.—Judgment confirmed. 
Monk, J.,- din. 

Brown dc Saunders, — Judgment confirmed. 

Schwob dc Baiber.--Judgment confirmed, 
without costs. 

Paitison dc La Banque du Peuple dc FuUer. — 
Judgment confirmed. 

Fairbanks dc JJaWou;.— Judgment confirmed. 

Joyce dc McCaU, — Judgment confirmed. 

Canilie dc Coaticook Cotton Co. — Petition for 
leave to appeal from interlocutory judgment 
Petition granted. 

Messier dc Fbrtin. — Heard on petition for 
leave to appeal from inter locutorv judgment 
C. A. V. 

CriUy dc JBurtond— Petition fbr leave to 
appeal from interlocutory judgment Ordered 
that plc^ntiff do show c^use on 15tU ^ptem- 
ber, 
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The decision in DupvM v. Rieutord, M. L. 
R, 1 S. C. 356, holding notaries responsible for 
errors of law made in the deeds received by 
tliem, and which has since been unanimous- 
ly affirmed in Review, is supported l>y the 
recent decision in France noted in our last 
issue (p. 21^) In fact, the Cour de Cassation 
has gone further, and holds the notary re- 
sponsible not merely for an error committed 
against a positive law, but for not being 
aware of a modem jurisprudence which had 
changed the old doctrine. Notaries are 
therefore required not only to know the law 
as it was interpreted at the date of their 
admission to the profession, and the statutory 
amendments, but to keep themselves in- 
formed of contemporary judgments and of 
such alterations as may be effected by a 
cnnent of decisions. 



The Law Journal (London), referring to 
the suggestion that the young Prince Edward 
of Wales might be created Duke of Australia 
and Earl of Ontario, in celebration of the colo- 
nial reunion and of Her Majesty's jubilee, 
finds that such a title is not altogether un- 
supported by precedent " Originally it would 
seem to have been proper that the place from 
which a title is taken should be within * the 
realm;' but there are many instances to 
show that it need only be within the allegi- 
ance of the king in right of one of his crowns. 
Thus the earldom of Tankerville (in Nor- 
mandy), the marquisate of Dublin, and the 
earldom of Kilkenny (in Ireland), were in 
the peerage of England; while the Earl of 
Llandaff, the Earl of Ely, and Viscount 
Hawardpn were peers in the 'kingdom of 
Ireland;' and (what is more to the present 
purpose) there was formerly a Viscount of 
Canada in the Scottish peerage. It is well 
known that the Marquis Wellesley aspired 
to be Duke of Hindostan. Lord CJoke (in 
Calvin^s Ccufe) expressly says that the CJhan- 



nel Islands are * no part of the realm of Eng- 
land ;' but yet, as they are within the * domi- 
nions ' of the CJrown, we have an Earl of 
Jersey and a Lord Guernsey in the peerage 
of England." 



LITIGATION IN ENGLAND. 

The London Times gives the following 
statistics of litigation for 1870 and 1884:— 

The total number of writs of summons 
issued in 1870 in the Queen's Bench, Common 
Pleas, and Exchequer was 72,660; in the 
year ending October 31, 1884^ the correspond- 
ing number was 48,747. Including the writs 
issued in the district registries, the total 
number was 75,857. That the actual increase 
should be only about 4 per cent is a signifi- 
cant fact Judgments have increased about 
21 per cent But there is no such increase 
in writs of execution of all kinds, which were 
17,725 in 1870 and 20,117 in 1884. It is signi- 
ficant that only 45 special cases were heard 
in 1884, against 73 in 1870. In the circuit 
work there has been much fluctuation. On 
the whole South-Eastem Circuit were entered 
in 1884 only 110 cAses, as against 313 entered 
on the old Home Grcuit While on the old 
Northern Circuit only 33 causes were entered 
in 1870, the numbers for the present Northern 
and North-Eastem Circuits were 354 and 217 
respectively. The annual amount recovered 
by the agency of the Courts for 1870 was 369,- 
5031. ; in 1884 it was 227,660?. The amounts 
recovered on circuit in these years were 
188,509?. and 95,822?. respectively. The sum- 
monses at chambers, which were 52,764 in 
1870, were only 39,800 in 1884. Of Chancery 
business, while the fees paid in the taxing- 
master's office and the costs taxed were 
respectively 31,519/. and 1,004,660?. in 1870, 
they were in 1883—434,799?. and 1,247,016?. 
While the total amounts of cash paid into 
and out of Court respectively in 1870 were 
9,775,517?. and 10,296,363?.. the figures for 1884 
were 12,373,149?. and 12,495,421?. The purely 
contentious business, and, in particular, that 
part of it which devolves on the Queen's 
Bench Division, seems on the decline, or, at 
least, has not expanded in proportion to the 
growth of wealth and population. The re- 
turns as to the Admiralty Court are also 
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indicative of decline. During the period 
which we have selected the work of County 
Courts has expanded. The plaints entered 
rose from 912,298 in 1870 to 953,414 in 1884, 
and the total amount for which they were 
entered was 2,644,7627. in the former year, as 
against 2,936,8207. in the latter. But we are 
inclined to think that, compared with the 
advance by 'leaps and bounds* in wealth 
and population, statistics of legal business 
indicate an arrest in development and a 
partial atrophy of our Courts. 



COURT OF QUEEN'S BENCH. 

Quebec, Feb. 4, 1886. 

Before Dobion, C. J., Monk, Ramsat, Cross, 
Baby, JJ. 

La Compagnib du Chkmin db Feb du Nord 

(deft, below), Appellant, and Pion et al. 

(plfb. below), Respondents ; [and a cross 

appeal.] 

The Same, appellant, and Picard (deft. 

below), Respondent; [and a cross appeal]. 

Beach of NavigMe River — Riparian Proprie- 
tor — Deprivation of Access — Right of In^ 
demnity, 

Hbld : — The use which riparian proprietors may 
have of the beach of a navigable river ad^ 
joining their lands, is not a right of prop- 
erty nor even a right of servitude, but a 
mere "droit de tolerance" which ceases, 
rdihout riglU to indemnity, as soon as the 
Crown concedes or otherwise disposes of 
mch part of the public domain. 

Hence, where (he legislature authorized a railway 
company to construct its line along the shore 
of a ritYT, and the company, umier the aur 
(hority so conferred by the legislature, con- 
structed its line along the beach between high 
and low water, and thereby deprived ripa- 
rian proprietors of access to the river, to the 
great injury of the business pretiou^y estab- 
lished and carried on by tJuyin, it uus held 
that an action of damages could not be 
maintained against the railway company by 
the persons wlio were so cut off from access to 
the river, the Oroivn having the right to aur 
thorize such construction^ and no redress 
being provided by the Statute. 
Ramsay, J. (diss.) This is an appeal from 

a judgment condemning the company appel- 



lant to pay $5,000 damages for cutting the re- 
spondents off from the communication of 
their land with the river St Charles, a navi- 
gable river. 

The company pleads several grounds of 
defence. It is said, first, that the railway is 
constructed on the beach, with the consent of 
the Harbour Commissioners who are owners 
of the beach, and that therefore respondents 
have no right to complain. Secondly, that if 
there be any damage, it is incurred under a 
statute authorising the company to construct 
the railroad, and therefore the company is 
not liable, being protected by a statute, which 
reserves no right to indemnity for injury such 
as that And, thirdly, that if there is any 
liability by the company it can only be es- 
tablished by arbitration. A fourth reason is 
that there is no appreciable measure of dam- 



The title conferred upon the Harbour Com- 
missioners is only in trust, for certain defined 
purposes and for none others. Sections 15 
and 16, 36 Vic., ch. 62, are express on the 
point Sea 15 is in these words:— 

*' All property acquired and held by the 
Quebec Harbour Commissioners under this 
act shall be held to have been and is hereby 
declared to be transferred to and vested in 
and to be the property of the said corporation, 
in trust, for all purposes for which the said cor- 
poration uus created, as fully to all intents and 
purposes as if so vested in them by their 
original act of incorporation." 

The construction of a railway from Quebec 
to Montreal was not among the purposes for 
which the Harbour Commission was cieated. 
It is therefore evident that the conveyance 
by the Harbour Commission of the beach to 
a railway company is totally unauthorized. 

The second ground of defence involves a 
question which has given rise to some dis- 
cussion in other cases. However, the ques- 
tion does not really come up in this case, as 
it appears before us- The statute referred to 
by appellant, 43 and 44 Vic., cli. 43, provides 
for indemnity to all owners of lands or inter- 
eMed in lands, which may suffer damage from 
the taking of materials, or the exerci^ of any 
of the powers granted to the railway. Sec 11. 
This seems wide enough to meet the issue 
raised by the second ground of defence. 
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When the code, in Art. 405, speaks of property, 
it uses the word in the sense of dominium, 
and to distinguish the proprietor from the 
nsuiructuarv, etc. In Art 407 property is 
used in a less technical and larger sense, and 
means that which belongs to one. Art. 407 
is therefore under " Ownership" or " Proprie- 
ty" in the code, wkile Art. 405 is under 
" Distinction of things " and the very article 
following 407 goes on to say: — "Ownership 
in a thing whether movable or immovable 
gives the right to all it produces, and to all 
that is joined to it as an accessory, whether 
naturally or artificially." Art 408 C. C. In 
a word, plena projmetaa includes the usufruct, 
nvda proprietor excludes it 

Allusion has been made to a case decided 
in this court with regard to the concession of 
a beach lot. It has no bearing on this case, 
for it did not interfere with the navigation, 
80 the question did not come up in this way. 
Besides there was a direct concession by the 
Crown, the validity of which no one ques- 
tions. Again in BeU <k The Corporation of 
Quebec (7 Q. L. R 103) the Privy Council held 
with the two courts here that the St Charles 
was not navigable at Bell's property. It was 
not held by the Privy Council that a proprie- 
tor whose land was cut off from navigable 
waters had no remedy. So far as the deci- 
sion goes it implies a directly contrary doc- 
trine. The reference in that case to what had 
been said in the previous case of Drummond 
<t The Mayor et al of Montreal (22 L. C. J. 1) 
was merely an intimation that what had then 
been said might not be the last word on the* 
subject And so it haslDeen considered by this 
court in dealing with two cases, Grenier & 
The Corporation of Montreal (3 Leg. News, 51) 
and Morrison d: The Corporation of Montreal 
(4 Leg. News, 25). 

I may also add that the opinion of Laurent 
quoted in the appellant's factum is not called 
in question. It has no application so far as I 
can see. No one doubts the right of the 
Crown to improve the navigation of coasts 
and rivers; and that the person who suffera 
incidentally by such operations has no 
remedy. 

Appellant is quite right in saying that the 
Privy Council held in the cases of Jones (4 R. 
L. 76) and Drwnmond (22 L. C. J. 1) that 



damages of that kind must be decided by 
arbitration. This court has found itself un- 
der the necessity of passing over the rulings 
in these two cases, in the cases of Grenier and 
of Morrison, To adopt the doctrine, that 
where arbitration is given as the mode of es- 
timating damages, without express words 
taking away the ordinary jurisdiction of the 
courts, the ordinary jurisdiction is abolished, 
would beto-reverse the whole jurisprudence 
of the courts. Besides, in a case like this, no 
remedy would be left to the iiyured person, 
for the railway tendered nothing and denies 
all liability. How were respondents to pro- 
voke an arbitration ? The statute gives no 
procedure for so doing. 

It is hardly contended that the damages 
are too great if there be liability. 

I am to confirm. 

DoRiON, C. J. Ces quatre appels proviennent 
de deux jugements rendus sur actions en 
dommages intents par A. Pion & Cie. et A. 
Picard centre la Compagnie du Chemin de 
Fer du Nord. 

La Compagnie se plaint qu'elle a ^t6 in- 
justement C9ndamn^ & payer k A. Pion & 
Cie. une somme de $5,500 de dommages et k 
A. Picard une somme de $1,500. 

Pion & Cie. et Picard par leurs contre- 
appels se plaignent que la Cour de premiere 
instance neleur a pas accord^ des dommages 
sufi^sants pour les indemniser des pertes 
qu'ils ont souffertes par la construction du 
chemin de fer. 

A. Pion & Cie. sent propri^taires d'un m^ 
gisserie ou ^tablissement sur les bords de la 
riviere St Charles oil Ton donne aux peaux, 
surtout aux peaux de moutons, la preparation 
n^cessaire pour en faire du cuir auquel on 
donne le nom de *' kid." Picard possMe au 
m^me endroit un moulin k scie. Les proprie- 
ty de A. Pion & Cie. etde Picard aboutissent 
& la riviere St Charles, c'est-^dire &lignedes 
hautes eaux de cette rividre, et Fendroit a ete 
choisi par eux comme ofirant de grands avan- 
tages pour Tesp^ce d'industrie que chacun 
d'eux y exeroe. 

En 1882 la Legislature de Quebec (44 et 45 
Vic. ch. 20) a autorise la Compagnie du Che- 
min de Fer du Nord & construire son chemin 
de fer le long de la rive sud de la rividie 
St Charles. L^ Compagnie s'est pr6valu de 
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cet Acte et a constrait sa voie ferr^ sur cette 
partie de la rive qui se tro»ve ontre la haute 
et la basse mar^, vis-^vis des ^tablissements 
de Pion & Cie. et de Picard, mais sans toucher 
ft leurs propri6t^s. 

Pion & Cie. et Picard, pr^tendant que la 
construction du chemin de fer lenr 6tait 
TaccOs ft la riviere dont ils jouissaient aupar- 
avant et qui 6tait n^cessaire pour Texercice 
de lours industries, ont port4 ^hacun une 
action centre la Compagnie du Chemin de 
Fer pour etre indemnis6 de la perte qu'ils 
^prouvaient par la construction du chemin ft 
Tendroit oH il a 6t^ plac^. 

La preuve fait voir que les propri^t^s de 
Pion & Cie. et de Picard sent d6t^rior6es par 
le chemin de fer ft un tel point qu*elles sent 
devenues impropres aux usages auxquels ils 
les employ aient auparavant. 

Nul doute quant aux dommages, mais la 
Compagnie est-elle responpable de ces dom- 
mages ? Telle est la question que nous avons 
ft juger et que la Cour de premiere instance 
a r^solue dans I'affirmative. 

Les deux causes ^tant identiques, nos ob- 
servations 8*appliquent dgalement aux deux. 

Les demandeurs ne se plaignent pas que 
Ton ait pris pour la construction du chemin 
de fer aucune partie de leurs propri6t6s ni 
des mat^riaux qui s'y trouvaieut, pour les- 
quels ils auraient le droit de demander une 
indemnity ft etre d^termin^ ft Tamiable ou 
par arbitres conformement aux dispositions 
de TActe des chemins de fer de 1880. 

lis exercent leur action d'apres les r^les 
ordinaires du droit civil, et on cela ils ad- 
mettent quails n^ont aucim recours en vertu 
des dispositions speciales de I'Acte des che- 
mins de fer. Com me nous I'avons d^jft 
dit, ils r^clament des dommages pour avoir 
^t^ priv4s de Tusage de la gr^ve et de Tacc^ 
qu'ils avaient ft la riviere. Mais cette gr^ve, 
comme toutes les terres non conc^d^es, fait 
partie du domaine public et appartient ft 
la Coiironne. L'usage que les demandeurs 
avaient de s*en servir pour aller ft la rividre 
n'est ni un droit de propri^t^, ni meme 
un droit de servitude ; c'est un simple droit 
de tolerance que les demandeurs pouvaient 
exercer comme tons les autres habitants 
du pays tant que la Couronne, propri^- 
aire de cette gr^ve, ne lui avait pas donn^ 



une autre destination, soit en la conc^ant^ 
ce qu'elle avait iodubitablement le droit de 
faiiB, comme elle Fa d^jft fait dans une grande 
partie du port de Quebec et ailleurs (cela a 
^t6 d^cid^ dans Motz d: Carrier et dans Nor^ 
mand <t La Compagnie de Navigation du SU 
LauraUf ou en la plagant en fid^i-commis 
sous le contr61e des Commissaires du Havre 
pour des fins d'utilit^ publique. Les Com- 
missaires du Havre pouvaient y ^riger des 
quais et des constructions, y permettre T^ta- 
blissement de routes et de chemins de for si 
cela 6tait dans Fint^rdt du fid^i-commis dont 
ils ^taient charge, comme tout autre propria 
taire de la grdve aurait pu le faire. En le 
fesant, ils ne faisaient qu'exeroer leur droit 
de propri^t^, et quelque dommage qu'il en 
soit T6sult6 pour les demandeurs ils n'en 
6taient pas tonus. De m^me la Compagnie 
du Chemin de Fer du Nord qui a construit la 
partie du chemin dont il est question, on 
vertu de Tautorit^ que lui a conf(gr6e la L^is^ 
latur© et qui, en vertu des Actes de chemins 
de fer tant de la Puissance que de la Pro- 
vince de Quebec, avait le droit de se servir 
des grtives, avait le droit d'y faire les travaux 
qu'elle y a faits. 

Les demandeurs ont all6gu6 que les Com- 
missaires du Havre avaient permis ft la 
Compagnie de faire le chemin en cet en- 
droit, mais s*ils. ne Tout pas permis ils Tont 
tol^r^, et eux seuls et non les demandeurs 
peuvent se plaindre de I'empi^tation que la 
Compagnie du chemin de fer a pu oommettre. 

Sourdat, Traits de la Besponsabilit^, t 1, 
p. 426, No. 425, cite un passage du Cours du 
droit administratif de£k)telle qui met en re- 
lief les vrais principes sur cette mati^, le 
voici : — 

" Ce qu'un voisin peut perdre par le parti 
que je tirerai de ma chose ne me conceme 
pas, si je ne denature pas mat^ellement son 
fonds, si je n'y exerce aucune action subver- 
sive par des ^boulements de terre, par Tissue 
donn^ aux eaux souterraines, etc. ; si I'effet 
nuisible qui en rdsultera est simplement pri- 
vatif de certains avantages qui n'^taient que 
des consequences accessoiies du voisinage et 
de la maniere dont j'userai de ma chose; 
dans ce cas, je ne puis Stre tenu de respecter 
les jouissances du voisin ft mon propre pr^u- 
dice, lorsque oe tiers n'a aucun droit oontre 
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moL Ce sont ]k lee consequences indirectes 
de Tosage d'on droit propre qui n'entratne 
pas de responsabilite pour celui qui se borne 
A jouir de sa chose." 

£t Sourdal ajoute : 

" Ainsi en ^levant un mur sur mon ter- 
rain, j'offusque la vue d'une maison qui avail 
devant elle un libre espace et un beau jour ; 
on bien, je projette une ombre nuisible sur le 
jardin de mon voisin, qui, par ce fait devient 
hamide et moins propre k la culture. Cest 
an pr^udice dont je ne suis pas oblige de le 
d^ommager.'* 

Le mSme auteur, p.,429. No. 427, dit encore : 

'^ Les progr^ de rin4n8trie, le d^veloppe- 
mentdes relations commerciales ou autres, 
entre les di verses fractions du territoire,obli- 
gentl'Etat aouvrir fr^uemment des voles 
de communications nouvelles plus directes 
ou plus rapides, cbemins de fer, routes, 
canauz, ponts . . . Ces travaux peuvent causer 
un prejudice trte grave aux compagnies con- 
cessionnaires des anciennes voles publiques, 
ou d des pariiculiera qui ont crii des itaUme- 
menis se ratiachant cL leut existence, Dans le 
cas oii une vole nouvelle est stabile, les par- 
ties I6s^s peuvent^Ues r^clamer des indem- 
nity ? Le Conseil d'Etat a d^cid^ n^gative- 
meniy * quand il n'existait aucune stipulation 
sp^iale dans les actes determinant les droits 
des compagnies.' " 

Na 428. De meme, quand une " route vient 
k etre supprim^e, les aubergistes et autres 
oommerQants et tons les propri^taires qui 
etaient venus s'y etablir et construire sur ses 
limites, ^prouvent un prejudice ; mais I'Etat 
ne lenr doit aucune indemnity, car 11 ne leur 
doit aucune garantie, quand il agit dans les 
limites de son droit" 

Get auteur, aprte avoir etabli que les dom- 
mages indirects ne donnent jamais droit k 
une indemnity, se fait cette question, au No. 
437 de son ouvrage : 

*' Main tenant, quand y aura-t-il dommage 
indirect insusceptible de servir de base & une 
demande en indemnity? Cestd'abord (dit-il) 
quand il n'y aura d'atteinte port^e qu'& de 
pures facult^s ouvertes & tons d'une manidre 
g^n^rale k la difference dos droits proprement 
dits que la loi etablit, reconnait et garantit 
Les premieres ne sont garanties positivement 
4 personne, tel est Tusage des voies publi- 



ques; tant qu'elles subsistent, chacun a le 
droit d'en jouir, d'en tirer tout Tavantage 
que cet usage, conforme aux lois et aux 
n^lements, pent procurer. Leur abandon, 
leur suppression ne pent donner lieu k des 
reclamations fondees. Cest ce que nous 
avons dej& dit Nos. 427 et 428. Les indus- 
tries de tout genre qui souffrent en pareil cas, 
celles des aubergistes, des voituriers, bate- 
liers, peuvent etre p^ralysees, detruites, sans 
qu'on leur doive une indemnite." 

Nous pourrions multiplier k Tinfini les 
citations pour etablir que ces r^les sont 
d'une application journaliere et que tout ce 
que PEtat ou un particulier ont le droit de 
faire, lis n'encourent aucune responsabilite 
en le faisant. 

Les demandeurs n'avaient que la faculte 
de passer sur la gr^ve pour communiquer k 
la riviere, comme tons les autres citoyens, et 
n'avaient aucun titre qui leur conferait un 
droit special de le faire. 

L*autorite legislative, en conferant k la 
Compagnie defenderesse le droit d'y cons- 
truire un chemin de fer a restreint cette 
faculte, est-ce 4 dire que les demandeurs, 
leurs voisins et tons ceux qui, par cette cons- 
truction, ont ete prives de quelqu'avantage, 
auront une reclamation pour dommages soit 
contre la Compagnie ou centre la Couronne 
qui a autorise les travaux? Cela est im- 
possible. 

Les causes de Jones <fc Stanstead, Shefford & 
Chambly Ry, Co. (16 L.C.J. 157), de Drummond 
& Le Mairtf etc. de Montrial (22 L. C. J. 1), de 
Bell & La Corp. de Quebec (7 Q. L. R. 103), et 
de Molfion & Stames (M. L. R., 1 Q. B. 425), 
qui ont ete citees k TAudience, ne se presen- 
taient pas sous les m^mes circonstances que 
celles-ci, et les decisions qu'elles ont provo- 
queesnesont gu^re applicables aux causes 
actuelles ; neanmoins il est remarquable, que 
dans toutes ces causes. Ton a refuse aux pro- 
prietaires riverains Tindemnite qu'ils reda- 
maient pour dommages causes par des tra- 
vaux faits en dehors de leur propriete, et que 
dans celle de Molson & Stames il a ete juge 
que I'appelant Molson, qui reclamaient des 
dommages speciaux pour avoir ete prive par 
la construction d'un chemin de fer, de Taccds 
qu'il avait au fleuve St, Laurent, n'avait pas, 
pour cela, droit k une indemnite differente 
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ou distincte de celle qui lui avait 6t6 accord^e 
pour la partie de sa propri^t^ dont il avait 
6t6 d6po88^^ 

Les intirads ont reconnu qu*il n*y avait 
rien dans les Actes qui autorisent 4 construire 
les chemins de fer du Nord, ni dans I'Acte 
des chemins de fer, qui les autorise & r^cla- 
mer une indemnity pour les dommages qu'ils 
pr^tendent avoir 6prouv6s, et ils ont port6 
une action ordinaire, en se fondant sur les 
dispositions des arts. 407, 1053 et 1054 du 
Code Civil. La majority de la Cour est d'opi- 
nion que ces articles ne sont pas applicables 
k Pesp^ce actuelle, et qu'il n'y a aucune loi 
qui soumette la Compagnie appelante & payer 
les dommages que la Cour de premiere ins- 
tance a accord^ aux intim6s. 

Quanta la pretention des intim^s que la 
gr^ve vis-^vis leurs propri^t^s ^tait destin^e 
4 favoriser la navigation et qu'elle ne pou- 
vait (itre appropri^e & d'autres objets, elle 
n^est pas fondle. Cette question s'est pr6- 
sent^e & la Louisiane relativement aux bat- 
tures et jet6es qui bordent le Mississippi & la 
Nouvelle-Orl^ans, et la Cour Supreme de cet 
Etat, apr^ quelques limitations, a jug6, sous 
des circonstances beaucoup plus favorables 
aux pretentions des intim^s qu'elles ne le 
sont dans les causes actuelles, que ces bat- 
tures et jet^es pouvaieat etre appropri6es par 
la legislature pour y construire la voie et les 
gares d'un chemin de fer (26 La. An. Rep. 
517). 

Le jugement de la Cour de premiere ins- 
tance est infirme et les actions des intim^s 
renvoydes avec d^pens. 

Judgment reversed, Ramsay, J., diss, 

Lanyvidocy for the appellant. 

MantambatUt, Larigelier cfc Langclier, for the 
respondents. 

CIRCUIT COURT. 

MoNTRBAL, June 30, 1886. 

Before Gill, J. 

Kenwood v. Rodden, and The City of 

Montreal, T.8. 

Execution — Exemption— Salary — Transfer — 

a a 558. 

Held :— 1. That a transfer by the defendant of 
his salary in advance Juisno effect as re- 
gards a creditor not consenting to such trans- 
fer and not profiting tfureby. 



2. That art 558, ? 5, C. C, P., exempting from 
seizure " vuges and salaries not yet due" 
refers to salary not earned at the time of 
seizure J and does not exempt such portion of 
the month^s or weel^s salary cw has been 
actually earned at the time the attachment 
is served, though not exigible by tJie defen- 
dant from the garnishee until the end of the 
month or week. 

The following is the judgment of tlie Court : 

'*Attendu que le pr^tendu acte de fidei- 
commis par lequel le defendeur, R. J. Rod- 
den, aurait cede son salaire ft Tavance au be- 
nefice de ses creanciers aux fidei-commissai- 
res de son choix y nemmes, ne saurait avoir 
aucun efiet ft I'encontre de creanciers legiti- 
mes qui n'y ont pas acquiesce ; que le dit 
acte ne paralt pas d'ailleurs avoir ete suivi 
de bonne foi, et si quelque creancier en a re- 
ellement profite, ce qui n'est pas demontre, 
le demandeur n*en a pas beneficie, declare le 
dit acte non avenu et sans effet quant au de- 
mandeur en autant que creancier du juge- 
ment actuellement poursuivi ; 

" Attendu que par les " gages et salaires 
non edius " portes comme insaisissables en 
I'art. 558 du C. P. C, il faut entendre les gages 
et salaires ft venir et non encore gagnes, et 
non pas ceux qui bien que payables settle- 
ment qu'ft la fin du mois ou de la semaine, 
sont pour des services rendus jusqu'ft oe jour 
et actuellement gagnes et dns au servitenr 
ou employe, quoique non encore exigibles ; 

** Attendu qu'au moment oil la saisie-arret 
lui a ete signifiee la cite de Montreal devait 
au defendeur, R. J. Rodden, un montant plus 
que suffisant pour couvrir le jugement en ca- 
pital, interet et frais, etant la proportion du 
salaire d'un mois du ler au 29 ft $70 par mois ; 

'' Condamne la dite tiers-saisie ft payer au 
demandeur ft Tacquit du defendeur, et ft son 
propre acquit vis-ft-vis le defendeur, la somme 
de $18.54 avec interSt sur $9.79 du 28 jiullet 
1885 et les depens, les dits depens devant 
etre supportes par le defendeur sur la saisie- 
arret jusqu'ft contestation de la declaration de 
la tiers-saisie et par la dite tiers-saisie depuis, 
ety compris la dite contestation, distraits 
aux procureurs du demandeur." 

Downie <fc Lanctot for the plaintifil 

Lebourreau for the defendant. 

Rover Boy, Q, C, for the tiera-saisie. 

Note. — ^The learned judge« in rendering 
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judgment intimated that he had conferred 
with several of his colleagues (ment oning 
Jett^, Bourgeois and Mathieu, J.T.), and that 
they agreed with this construction of art 558. 



SUPREME COURT OF PENNSYLVANIA. 

April 26, 1886. 

Bentlby v. Lamb. 

Contract — Contideration — Moral obligation — 
Express promise. 

A. gave to R, who had been employed by 
him for a number of years as sales-woman, 
a due>bill for $3,000, payable within one year 
after his death, and stating that it was for 
additional compensation for services render- 
ed. A. died, and his executors, on suit being 
brought on the due-bill, set up want of consi- 
deration. A previous writing, also signed by 
the decedent, is in evidence, in which he 
recites that the plaintiff had been in his em- 
ployment for twenty-three years as sales- 
lady; that she had been faithful in the 
discharge of her duty ; and that he wished 
to give her additional compensation for her 
services; and in consideration of these facts 
he agrees that he will give her a due-bill for 
$3,000 to be paid by his executors within one 
year after his death. The decedent lived 
upward of two months after this paper was 
executed, and the plaintiff continued to 
render him service to the time of his death. 

Per Cubiam. The due-bill was on a sufla- 
cient consideration. The writing not only 
lecognizes, but declares that the due-bill 
shall be given as compensation for services 
rendered, additional compensation, it is true, 
bat compensation nevertheless. To what it 
was additional we do not know. Whether 
it was additional to full or only partial com- 
pensation previously paid, is only a matter 
of conjecture. There is no inference of law 
that the previous compensation was in full, 
and the inference of fact would rather be that 
it was partial only, simply because the dece- 
dent himself so treats and declares it Such 
a declaration is certainly some evidence that 
that was an obligation which the decedent 
regarded as binding upon him ; and in consi- 
deration of his own sense of duty in the cir- 
cumstances, no matter how it arose, he con- 
tracted with the plaintiff that he would give 



her a due-bill for the amount stated. In 
execution of this contract he did give her the 
due-bill in question upon which this suit is 
founded. If it be granted that the agreement 
to give the due-bill imposed no legal obligar 
tion, how can it be denied that it created at 
least a moral obligation to do so ? The duty 
to perform a positive promise which is not 
contrary to law or to public policy, or obtained 
by fraud, imposition, undue influence, or 
mistake, is certainly an obligation in morals, 
and if so it is a sufficient consideration for 
an express promise. But in the due-bill the 
recital of the consideration of actual services 
rendered is repeated, and it is some proof 
that the services had been rendered, and had 
not been fully compensated. The decedent 
himself so admits and asserts, and it would 
be an unjust assumption in the law to infer 
the contrary in the face of such testimony. 
These features in the present case constitute 
a wide difference between it and the case 
cited for the plaintiff in error, in which it 
was either proved or properly assumed that 
the past consideration was entirely exe- 
cuted. Here there is, in the first place, a 
written agreement to give the due-bill, and 
the actual execution and delivery of the due- 
bill in performance of that agreement There 
is in addition the undisputed declaration of 
the pror^ise, or that both the agreement and 
due-bill were given as compensation for long 
and faithful services actually rendered by 
the plaintiff, and no distinct proof that those 
services had been fully paid for. In such 
circumstances we cannot say there was no 
evidence of any obligation, legal or moral, to 
give the due-bill in question ; and such being 
the case, there being nothing else to impeach 
the right of recovery, the court below was 
right in directing a verdict for the plaintiff 



INSOLVENT NOTICES, ETC. 

Quebec Official Gtvsette, June 2G. 
Judicial Abandonment*. 
Jacques Beaudoin, trader, St. Luo, June 18. 
Curatora App*>inted. 

/?« Francois Allard.— A. A. Taillon, Sorel, curator, 
June 21. 

fie William Bums, Rawdon. district of Jolictte — 
W. A Caldwell, Montreal, ouratori Jane 17. 
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Dividend Sheets. 
Re Napoldon Fagdre, Three Rivers— Final div. pay- 
able July 14, KentA Turootte, Montreal, curator. 

Re Gadoua & Fr^w-First and final div. payable 
July IS at office of C Desmarteau, Montreal. Patrick 
Grace, curator. 

Re Joseph Pariseau.— First div. payable July 14, 
Kent & Turcotte, Montreal, curator. 

Quebec Qffieial Gazette, Julv 3. 
Judicial Abctndonmentt. 
Hebert & Newton, Sweetsburg, district of Bedford, 
June 19. 

Curaton Appointed. 

Re Edouard Hudon, St. Octave de M^tis, H. A- 
Bedard, Quebec, curator, June 23. 
Diwiend Sheets. 

Re Alphonse Decellea.— First and final div. pay- 
able June 21, J. O'Cain, St- Johns, curator. 

Re M- C Mullarky & Co.— Div. notice by D. L- 
Macdougall and S- C. Fatt, Montreal, curators. 
Separation ae to Property. 

Dame Susanna Knight Munden vs. Stewart Munn, 
trader, Montreal, June 3'\ 

Mary PerreauU vs- Louis Isaie St. Cyr, trader, 
Nicolet, June 23< 



GENERAL NOTES, 



Women were first admitted to practice in Iowa, in 
1869. The number of women, and their order of ad- 
mission to the bar, in the States and Territories, are as 
follows: Iowa, 3; Missouri, 2; Michigan, 6; Utah, 1; 
District of Columbia, 3; Maine, 1; Ohio, 4; Illinois, 
7 ; Wisconsin, 5 ; Indiana , 2 ; Kansas, 3 ; Minnesota, 1 ; 
California, 3 ; Connecticut, 1 : Massachusetts, 1 ; Ne- 
braska, 1 ; Washington Territory, 1 ; Pennsylvania, 1 ; 
New York, as far as known, 1. 

The lawyers have played a very prominent part in 
the debate on the Home Rule Bill, the speeches of Sir 
Henry James and Mr. Finlay having made the most 
impression— the latter, indeed, being one of the most 
powerful delivered on either side. Mr. Finlay's deve- 
lopment as a parliamentary debater was somewhat of 
a surprise even to his friends, who now predict for 
him a prominent place in any government formed by 
Lord Hartington. 

The •* Solicitor's Journal," referring to the observa- 
tions of Mr. Qrayhill in an address before the Liver- 
pool Incorporated Law Society, says, " Is it or is it not 
the fact that the historian of the nineteenth century 
will have to record that there is an unwigged and un- 
robed judge, sitting somewhere in Mincing-lane, to 
whose arbitrament the keen mercantile men of the 
greatest city in the world commit, with the utmost 
confidence, their disputes, in despair at the slow pro- 
cess provided by the State ? " 

Mr. F. W. Bussell, writes to the Times from Magdalen 
college, Oxford :— " May I point out that the curious 
fortune of Alfonso XIII, the King of Spain, is not 
altogether without historic parallel ? In the year 309 
died Hormisdos II, King of Persia, Agathiojs tells the 



rest of the story very strangely, IV. 9K. The Ma«i, 
having by some means discovered the sex of the fatnre 
heir, the pregnant wife of the late king was solemnly 
crowned vicariously for her son. Fortunately for their 
lives, the surmise of the wise men turned out oorreet ; 
and after a short time the young porphyrogenite, Sapor, 
was bom. * Thus he enjoyed an equal term of empire 
and lif e . ' The story is also told by Gibbon." 

Miss Kate Stoneman appeared on May 20 among the 
counsel at the sitting of the Supreme Court for the 
State of New York at Albany. She succeeded, in the 
teeth of vehement opposition, in obtaining the pusing 
of an Act by the State Legislature rendering women 
capable of being admitted to practise in the Conrt? of 
Law in the State of New York, on passing the pre- 
scribed examinations. Miss Stoneman passed the 
examinations, but the judge refused to hear her, unless 
herdiploma was signed by Ithe State Governor. Thia 
she obtained with some difficulty, and then appeared 
before the same judge who had previously denied her 
audience . Miss Stoneman is thirty-five years old, aad 
is dcjioribed as not by any means bad looking, with 
keen , bright eyes . One of her brothe rs is Goveraor of 
the State of California. 

Thb Mabb[RD Women's Property Act. 
Every married woman now 

Can get hold and dispose of 
Every kind of property 

That anybody knows of. 
Can give by either deed or will. 
As tho' she were unmarried ; 
Hindered by no husband, nor 

By any trustee harried. 
Sh«i can contract and always bind 

With every facility, 
Herself and separate estate 

In equal liability. 
So she can sue and sued be. 

In contract and in tort, sir; 
You need not join her husband. 
As heretofore you ought, sir. 
And any damages or costs 
She haply may recover. 
Are all her own, and not her mate's, 

However much he love her. 
And any damages and costs 

Against her found whatever, 
Her separate estate shall pay, 
And her dear husband never. 
So every contract shall be deemed 
Her separate property binding. 
Unless the contrary be shown 

In judge or jury's finding. 
Not onb' that which at the time 

Of contract she possesses ; 
But also all that she may get 
Or gain as time progresses. 
And if she carry on a trade 

Apart from lord and master. 
She always maj' be bankrupt meade* 
Just like a man— (but faster I> . . 

-.Journal r^ Jurispntdenoe (Kdinb"^"'' 
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An interesting question is presented by 
the recent case of TaiOon v. Poulin, reported 
and commented upon in the communication 
of a Quebec correspondent in the present 
issue. It is difficult to imagine that the 
legislature contemplated that a provision, 
framed in a merciful spirit, to prevent the 
sale of an immoveable with heavy costs for 
a debt of forty dollars or under, might be con- 
verted into an occasion for making double 
costs. As to the polic v of the exception made 
by the law with reference to judgments under 
forty dollars, we are somewhat doubtful. It 
does not seem to be very important, and 
might be abolished, perhaps, without much 
hardship. Its existence may possibly in 
some cases give rise to actual injustice. Sup- 
pose a person with a small property has 
several creditors much poorer than himself, 
for sums of twenty-five or thirty dollars each. 
On what principle should he be allowed to 
retain his homestead at the expense of other 
people who are less favoured by fortune ? 



The recent general elections in Great Bri- 
tain and Ireland brought out lawyer candi- 
dates in great numbers. It is stated that 
248 in all presented themselves, of whom a 
large number aspired to represent ^' the 
masses ^ under the leadership of Mr. Glad- 
stone. A curious incident occurred in Edin- 
burgh. Two candidates, both bearing the 
name of Robert Wallace, both barristers-at- 
law from London, and both enthusiastic 
supporters of Mr. Gladstone, presented them- 
selves, one in East Edinburgh and the other 
in the Western Division. 



Business in the United States Supreme 
Court is so greatly in arrear that the list of 
our Appeal Court, which is so constantly 
deplored, looks quite insignificant in com- 
parison. The cases undisposed of by the 
U. S. Supreme Court have increased from 851 



at the close of last year's sittings, to 900 
at the close of the term which has just 
adjourned. 



ABANDONMENT OF PROPERTY'-PRO' 
THONOTARIES" FEES, 

Notice is given, under the authority of 
article 29 of the Code of Civil Procedure and 
of chapter 93 of the consolidated statutes for 
Lower Canadi, that the fees hereafter deter- 
mined be in future paid to prothonotaries of 
the Superior Court for the Province of Quebec, 
so soon as a copy of the present order in 
council shall have been published in the 
Official Gazette^ and shall have been recorded 
in the registers of the said Superior Court, in 
the several districts of this Province respect- 
ively, to wit : 

Upon proceedings and things done in 
virtue of the act respecting the abandonment 
of property (48 Vict, ch. 22), and described 
in the follo^ving tariff: 

1. Upon the production of a demand of 

abandonment $0 50 

2. Upon the production of the balance 

sheet by the debtor and the appoint- 
ment of a provisional guardian 2 00 

3. For the attendance of the protho- 

notary at the meeting appointing a 
curator 2 00 

4. Upon the production of a petition 

contesting a demand for abandon- 
ment of property or the balance 
sheet furnished by the debtor 4 00 

5. Upon every answer in writing given 

to such contestation 2 00 

6. Upon every petition or demand not 

specially mentioned above 1 00 

7. Upon every contestation of dividend 

sheets prepared by the curator — 2 50 

8. Upon every answer in writing given 

to any motion, petition or contesta- 
tion 1 00 

9. Upon every motion, rule, ordonnance, 

copy of rule, judgment, order, com- 
mission to examine witnesses, and 
other incidental proceedings not 
specified above, th& same fees as 
those required by the tariff of the 
Superior Court in first class actions. 
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HYPOTHECARY ACTIONS. 

[For *'Thb Legal News."] 

COURT OF REVIEW. 

QuBBBC, May 31, 1886. 
Present: Casault, Caron, Andrews, J J. 
Taillon v. Pouun. 

In this case, the plaintiff, having obtained, 
in the Circuit Court, Quebec, a judgment 
against the defendant in this cause for $16, 
amount of a promissory note, with interest 
and costs (the costs amounting to $4.84 )| 
caused an authentic copy of that judgment, 
with an authentic certificate, on that copy of 
judgment, of the taxed costs, to be enregist- 
ered, with the notice required by art. 2121 of 
the C. C, against that defendant's immov- 
ables. 

The plaintiff then brought} upon that judg- 
ment, in the Superior Court, Quebec, a suit, 
which he termed a hypothecary action, for 
$20.34, against that defendant 

On the 20th March, 1886, the Superior 
Court, held by Hon. Chief Justice Stuart, at 
Quebec, dismissed that suit with the follow- 
ing motivS : — 

" Considering that the present action, styled 
" a hypothecary action, is based on a judgment 
" of the Circuit Court for this district, of the 
** 24th December last, in favor pf the present 
" plaintiff, against the present defendant, for 
" $16, in an action on a promissory note, with 
*' interest and costs ; 

" Considering that, by law, judgments for 
'* sums not exceeding $40, can only be exe- 
" cuted upon the ** movable " property of the 
** debtor, except in the case of hypothecary ac 
" tionsj or of rents created under " The Seig- 
** niorial Act of 1854," in which cases the court 
" may issue execution against the immovable 
" charged ; and that the said judgment does 
" not fall within the cases mentioned, wherein 
" the said immovables could be seized and 
*' sold in satisfEU^tion of such judgment; 

** Considering that the alleged enregistrsr 
'' tion of the mortgage, flowing from the said 
"judgment, did not give it more inherent 
" potency than the mere rendering of the 
" judgment gave it; and that there exists a 
'' legal disability to enforce the said judg- 



" ment 'against the immovable property of 
'^ the defendant ; 

" Considering that the present action is noi 
'' a hypothecary action against a ttert-dHen- 
" tewr, nor does it ^ condnde " as such a<^ons 
'< should do; but that it is a special action 
'^ in factum, praying that, in default of the 
'* defendant paying to the plaintiff, within 15 
** days from the service on him of the judg- 
'^ ment in this cause, the ''amount'' dT the 
"judgment of the said Circuit Courts the 
*' plaintiff be allowed to issue a writ of execo- 
" tion against the immovables of the defend- 
"ant; 

" Considering that no such judgment can 
" be rendered, so long as the law exempts 
" from seizure the immovables of a defend- 
" ant, condemned to pay a eum not exoeed- 
«ing$40; 

" Consid3ring that no such action as the 
" present exists in law, — doth hereby dismiss 
" trie same with costs." 

The plaintiff inscribed in review from that 
judgment ; and, on the 31st May, 1886, the 
following judgment, confirming that judg- 
ment, was rendered by the Court of Review, 
composed of Justices Casault, Carok and 
Andrews. 

Hon. Mr. Justice Andrews was of opinion 
that the judgment appealed from should be 
confirmed, for the recuom " assigned by the 
court below," and thus expressed bis dissent 
fit)m the moHvif as given by the other two 
judges :— 

[After stating the facts of the case] :—" It 
will, I presume, not be disputed that, as a 
general rule, a judgment cannot form ih» 
basis of a new action for the same debt 
against the same debtor. Non bis in idem. 
It was this rule which caused many to doubt 
whether, after the abolition of the cannot ad 
saHsfaciendvmy a judgment debtor about to 
abscond could be arrested on a capias ad re- 
spondendum ; the latter being regarded as a 
new action ; and therefore not sustainable on 
a judgment. But the manifest injustice of 
refusing all effective remedy against a frau- 
dulent debtor because his creditor's claim had 
been rendered certain by a judgment, coupled 
with the wording of the statute, prevailed ; 
and the Co, ad Res. on a judgment was sanc- 
tioned by our courts {Gale v. AUan, 3 I4.G. B- 
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456, and Perry v. MUne, 8 L. C J. 222, and 
see Matlhtwmm v. Bwh, 3 Q. B. R 195). It was, 
neyertheless, deemed advisable in our code 
of procedure (Art 802) to specially authorize 
iL No such provision is to be found in our 
code to sanction an action such as the pre- 
sent This of itself would seem to suffice to 
establish that none such can be brought A 
judgment upon a judgment, for thesame debt, 
between the same parties, is an anomaly 
which it would, I think, require an express 
text of law to authorize. 

But it is said that in this case the provi- 
sions of our code of procedure impliedly give 
the action, and that equity requires that we 
should sanction it For my part, I think 
that the code, in its letter and spirit, refuses 
such a recourse as that which the plaintiff 
seeks, and that the injustice, and I may even 
say oppression, of such a system of double 
actions for small debts is palpable. The 
plaintiff says he is entitled to a second judg- 
ment, because, by reason of his enregistrar 
tion of his first judgment, he has a mortgage 
upon the defendant's immovable, and that he 
cannot bring such immovable to sale unless 
his present action be maint tined. But does 
the law intend that, for a debt of only $16, 
he should be permitted to deprive his debtor 
of a home, by a sheriff's sale, with all its at- 
tendant costs, superadded to the costs of two 
actions, one of them in the Superior Court ? 

Art 1102 C. P. says that "Judgments for 
** sums not exceeding forty dollars can only 
^ be executed upon the moveabfe property of 
" the debtor, excapt in the case of hypothe> 
** cary actions, or of rents created under the 
"^ seigniorial act of 1854, in which cases the 
** court may issue execution against the im- 
" movabU i^rgedy according to the formali- 
'^ ties prescribed in the preceding chapter." 
But the plaintiff contends that the words :— 
" Except in the case of hypothecary actions,** 
come to his aid, and give him the remedy he 
seeks. I, however, think that the hypothe- 
cary actions alluded to in this article are 
those brought against third holders (Hers di- 
ienieun). These have acquired the immov- 
able, already encumbered with a mortgage, 
and most be presumed to have been aware of 
its existence, and their title thereto was there- 
by affected ; they must be considered to have 



agreed to perfect their title by extinguishing 
the mortgage, or in de&ult to give up the 
property. 

But the interpretation, sought to be given 
to this exception by the plaintiff, would nul- 
lify, and even render worse than useless, the 
whole article of which it forms a part 

By a merely formal act of the plaintiff, and 
without the participation or consent of the 
defendant, the latter would always find him- 
self entirely and forcedly deprived of all the 
protection which the law intended to give 
him by the opening enactment of the Article : 
the rule contained in which is moreover one 
of publio policy long existent in our law. It 
will be found in the Ordinance 25 George III., 
Cap. 2, Sec. 36, in connection with that other 
provision of mercy, which refuses a creditor 
the right to sell the bed and bedding of his 
debtor. Is it rdasonable to hold that, by this 
ambiguous form of expression in Art 1102 . 
C. P., the authors of the code intended to 
practically nullify and abrogate this old and 
humane rule, that for debts not exceeding 
$40, the debtor should not lose his home ; 
while at the same time ostensibly introduc- 
ing the article to reaffirm it ? Moreover, if . 
so, then another old rule of similar character, 
to be found in Art 554, C. P., that a plaintiff 
'< cannot proceed to the sale of the immov- 
'^ ables until after the movables shall have 
" been discussed,'' will also be made of none 
effect, and the general rule instead of being 
that "Judgments for sums not exceeding 
" forty dollars can only be executed upon the 
" moveable property of the debtor, " will in 
fact and practically be, " So soon as a credi- 
*' tor chooses to enregister a judgment for a 
** debt not exceeding $40 against the immove- 
" ables of his debtor, he may proceed to bring 
" to sale any one of them he may please, with- 
"out discussing the moveables, provided, 
*' however, that the debtor must pay the costs 
'* of two actions instead of on&" 

In the absence of an express enactment in 
these words, I cannot believe such ought to 
be held to be our law ; and I concur in the 
reasons assigned by the judgment of the 
learned Chief Justice for the dismissal of this 
case." 

The following is the moHvi of the judgment, 
as given by the other two judges in review : 
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" Gonsid^rantquerenregiBtrement d'un ju- 
" gement et d'an avis, contenant la descrip- 
" tion des immeables appartenants au d^en- 
" deur, confSre au cr^ancier, demandeur, une 
'* bypothdque judiciaire sur les dita immeu- 
•* bles, et que ThypothSque est un droit r6el 
" affectaut rimmeuble, et en vertu duquel le 
** CT^ancier peut le fiure vendre en guelques 
" matrix qu*U toil, et 6tre pr6f($r6 sur le produit 
•' de la yente ; 

"Gonsid^rant que Particle 1102 du Code 
" de Proo^ore Civile excepU^ de la prohibi- 
" tion qu'il fait de saisir et vendre les im- 
'* meubles en execution de jugement pour 
" $40 on moins, Iwjugements sur Vactum hy- 
** pothlcaire^ dans lesquels la cour, y est-il 
" dit, peut d^cemer Tez^cution centre Tim- 
" meuble affect^, et que cette rdgle s'applique 
" * aussi bien ' aux oceiong perBonnelUi hypo- 
*' thicaires qu'A oelles htfpothicaires nmplemmt 

" Consid^rant que le cr^ncier a, contre le 
" DEBFFBUR ditenteuT de Timmeuble hypoth^ 
'' qu6, Vadion pbrsonnbllb hypothicaire pour 
'* dtre autoris^ k le laire vendre et (l r6aliser 
" sa dette ; 

'' Consid^rant que les droits que conf^re 
" Thypotb^ue judiciaire ne sont ' ni moins * 
" ejfectifsy ' ni moins itendus* que ceux r^sul- 
** tant de Thypotb^ue conventionneUe ; que le 
" droit de poursuivi© hypoth6cairement le 
« D^TENTEUR do Pimmeuble bypoth^u^ et de 
"faire vendre celui-ci, pour 4tre pay ^ desa 
** cr^ance, appartient ' aussi bien ' au cr^an- 
" cier qui a une bypotb^ue judiciaire qu*A 
** oelui qui en a une conventiunnelle, et que 
"partant, le 'premier' peut, commele *8e- 
" oond/ prendre Taction pbrsonnblle hypo- 
'Uhicaire; 

" Mais, consid^rant que le demandeur n'a 
" pas prouv^ que le d^endeur ^tait propria 
" taire des immeubles, dteign^s dans Tavis 
" donn^ au r^gistrateur et enregistrg avec le 
" jugement) d la date, oiX il a obtenu le dit 
" jugement contre le d^endeur, savoir : le 16 
" dtombre 1884, ni lorsqu'il a fait enregis- 
'* trer le dit jugement, ni qu'il en ft^t en pos- 
" session lors de Tinstitution de Taction en 
'^ cette cause, le jagement prononc^ par la 
" Cour Sup^rieure, le 20 mars 1886, est, pour 
" CB MOTIF, confirm^ avec d6pens." 



Tbe above case presents the anomaly of 
tbe judiciary of the city of Quebec being 
equally divided in opinion, as to the inter- 
pretation to be given to the term ** hypothe- 
cary," to be found, in the C. of C P. Art 
1102 : '' Judgments for sums, not exceeding 
" forty dollars, can only be executed upon 
" the movable property of the debtor, bzckpt 
^ in the case of hypothecary actio>M^ or of rents 
'* created under ' The Seigniorial Act of 18&4,' 
" in which cases, the court may issue execu- 
" tion against tbe immovable charged, ac- 
" cording to the formalities prescribed in the 
'' the preceding chapter." 

Tbe opinion that such a case as this one is 
covered by the word " hypothecary," uoed in 
that article, arises from a rtMapprehenmon of 

WHAT 18 

lo. A perwna/ action. 

2o. A hypothecary action. 

3o. A pergonal hypothecary action. 

GuYOT, Rip, de Jur., vba Action^ tells ua 
wbat is 

lo. A persona; action. 

2o. A hypothecary action. 

At page 154, coL 1, of that article Gutot 
says: 

** Par Yaction personnelle nous agiasonB con- 
tre oelui qui est oblige envers nous par une 
des quatre causes d'oCt peut d6river Vobiiga' 
tion personnelle. Ces causes sont, le contratf 
le quati^xjntratf le dilit et le quatirdHit" 

At page 154, column 2, of the same artide, 
GuvoT says : 

*' Vaction hypothicaire, par laquelle le cr6- 
'' ancier agit contre toutpos9es9eur de Th^tage 
" bypoth^qu^ par le ditntcwrJ* 

It 18, therefore, clear that there is a broad 
distinction between a personal and a hypo- 
thecary action. Whenever a person is de- 
sirous of enforcing against another person 
an obligation, arising from a contract, a qwui- 
contract, a delict^ or a quan-ddict, he sues out 
B, pergonal action. 

Having obtained, by a judgment, the ob- 
ject of his pergonal action, he has expended 
that personal recourse, that penonal action ; 
he has a titre exiculoire, upon which no ac- 
tion, under the old French law, could be 
brought against the personal debtor; under 
that judgment,all the debtor's property, liable 
to execution, could have been seised and 
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sold, for the benefit of his creditors. As re- 
garded his ''personal " creditor, he was not 
tkdiienUur of his own immovables, against 
whom that " personal " creditor could bring 
a hypothecary action. So says 

GuYOT, Bip. de Jur., vbo. Hypoihique^ page 
652, column 1 : 

'* L'effet de Thypoth^que est que les biens 
" da d^biteur sont engage k ses cr^nciers, 
" poor si^ret^ de leur dt ; engagement qui 
" donne aux cr^anciers le droit de les suiybb 
" en quelqnes mains qu'ils passent ; d'oil 
" natt Vaction hypoth^caire." 

" Gette action pent 4tre consid^rte sous trois 
*' rapports diff^nts :— lo. k P6gard du dibi" 
" tewr, — ^20. & I'^gard de la veuve ou de ses 
•* h^ritiers,— 3o. k regard du tiera-diienteur. 

** Par rapport au DtBiTBUH, notrb pratique 
** est diff6rbntb de celle des Romains. iSui- 
*' vant le droit romain, le cr6ancier itait ohligi 
''d'intenter VojcHon d^hypoihhqm contre le 
** dlbUeur, par laquelle il ooncluait k ce que 
" celui-ci fHkt tenu de lui abandonner les biens 
" hypoth^u^ pour les vendre, et 4tre pay6 
" BUT le prix." 

The judicial hypothec is, therefore, neither 
more nor less '' efiective " or ''extensive," as 
a remedy against the original "personal" 
debtor, than the conventional hypothec ; nei- 
ther the one, nor the other, can serve as a 
basis for a hypothecary suit against the 
original " peraonal " debtor. That is still the 
law of this province. 

There is, however, a case, in which, as to 
"judicial" and "conventional" hypothecs, 
creatsd "before" the promulgaticm of our 
Civil Code, the " conventional " hypothec is a 
more "effective" and "extensive" remedy 
than the "judicial " hypothec. I shall now 
proceed to prove that 

It was, while making researches, as to a 
question of prescription submitted to me, 
that I came to thoroughly understand the 
distinction between 

lo. A hypothecary action and 

2a A perional hypothecary action. 

That action alone is a perg&nal hypothecary 
one, wherein we find " united " in the plain- 
tiff and in the defendant, also, two " distinct " 
qualities ; that is to say, when the defend- 
ant is BOTH HerB-ditenteur, as owner of the 
hypothecated immovable, and is, moreover. 



PERSONALLY lidl>lef 08 hcir, or otherwise^ of the 
person who charged that immovable with 
that hypothec. The plaintiff is, in that case, 
both " personal " and " hypothecary " cre- 
ditor. 

The following authority defines, and treats 
of the personal hypothecary action : 

2 Henrys, book 4, ch; 6, question 19, page 
240, col. 1. 

" De fait, sans parler des actions hypoth^- 
" caires qui se prescrivent par 10 ans, entre 
" preens et majeurs, et par 20 ans entre 
" absens, suivant le titre du code gi adversiXs 
" creditorem prssscriptio opponatur : il est cer- 
" tain que le tiers-acqu^reur et possesseur de 
" bonne foi present par semblable intervalle 
" de 10 ans entre pr^ns et majeurs, et par 
" 20 ans entre absens, Fh^tage qn'il a acquis 
"de celui qu'il pr^sumait en 6tre le vrai 
" maltra C'est de cette prescription que 
" parle le titre du code de prss9cript. longi temp^ 
" 10 ve/ 20 annorvm : au oontraire, n ce n^eit 
" pas un tibrs-aoquArbub qui possMe le fonds 
** qui nous est hypoth^u^, hais que ce soit le 
" DftBTTBUB m^me, ou SON HiRrriBR, il ne peut, 
" BN CB CAS, prescrire la dette et Thypoth^que 
" que par 40 ans, ^ cause du oonoours de roc- 
" turn personnelle bt hypothtcaire^ suivant le 
" texte formel de la loi dim notxmmi Cod, de 
"prsBscript 30 tW 40 annorunij dont la disposi- 
" tion a 6t^ ^tendue axuC pays coiitumiers, 
" par Tarr^t que monsieur Louet a mis dans 
" son recueil, en la lettre H, nombre 3, et par 
" un autre que le sieur Brodbau cotte au 
" m§me endroit" 

Therefore, that action only^ wherein the 
two qualities of personal creditor (conferring 
on him theperaonal action) and of hypothecary 
creditor (conferring on him the hypothecary 
action) arb unitbd in the plaintiff, is a per- 
sonal hypothecary action. In that action, the 
defendant, for the same reason, must be the 
personal debtor and also the hypothecary 
debtor, as tiers-ditenteur. 

It rbquireb a period of 40 ybars to prb- 

SCRIBB, in this province, THE " PBRSONAL 

hypothecary " action, whose gau8b arose 
previously to the promulgation op thb cfvil 
Code of Qubbbc. 

That is established by the following au- 
thorities : 
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Arr£t of the Parliament of Paris, of the 
7th September, 1587. 

Bbodbau's edition of Louet's ArrAtb, letter 
H, No. 3, p. 744. 

ABRfer of the Parliament of Paris, of the 
9th August, 1668. 

Brodbau's edition of Louet'b Arrets, letter 
H, ch. 3, p. 745. 

ABRfer of the Parliament of Paris, of the 
12th August, 1608, 

MoRNAc, part 5, ch. 8. 

FoNMAUR, Droits seigneuriaux, Na 84, p. 
66. 

Dh la Combb, vba Prescription, section 2, 
p. 67. 

2 Ddmoulin, Custom of Poitou, on Art 372, 
Nos. 7 to9, p. 564. 

2 BRETroNNiBK, Qilestions de Droit, p. 77 
and 78. 

, Sbrreb, Institutions du Droit Frangais, p. 
158. 

AcTBB DB notorietI: du Chatblet db Paris, 
p. 344 (with observations of J. B. DSnizart), 

2 Baoqubt, Droits de Justice, ch. 21, Nos. 
183 to 187 (with observations of dt Ferrihre, 
Dean of the Faculty of Law, Paris). 

2 Henrys, Prescription, ch. 6, question 19, 
p. 240, column 1. 

Pothibr, Obligations, No. 667. 

Lb MaItre, Costume de Paris, title V, ch. 
1, sect 2, p. 164. 

2 DB FbrriArb, Grand Ck)iitumier, Coii- 
tumede Paris, No. 1, p. 382 (with observa- 
tions of Le CamuB, Lieutenant Civil du ChA- 
telet, on articles 113 and 114 of the Custom 
of Paris.) 

1 D'EsPEissBe, Contrats, partie 4, Hypo- 
tUque, titre 4, de la Prescription, p. 796. col. 2, 
(edition of de la Combe). 

Brodeau, Coutume de Paris, art 118, p. 
263, in fine, 

2 Bourjon, ch. 4, sect. 1, Prescription, Dis- 
tinction 2, p. 565. 

Lb Brun, Successions, liv. 4, ch. 2, No. 45, 
p. 283, 284 (edition of 1775). 

JovET, de la Jurisprudence du Parlemeiit de 
Paris, pages 167 and 224. 

GuYOT, R^p. de Jur., vbo. HypotKtque, p. 
667, column 1, in initio, 

J. OTARRELL. 
Quebec, 30 June, 1886. 



COUR jyAPPEL DE BORDEAUX (Ire Ch.) 

24 f^vrier 1886. 

Pr^sidence de M. Dklcurrou, premier prtei- 
dent 

CALMfinTEB V. ViLLB DB BORDBAUX. 

Responsabiliti— Commune— Feu d'arUfice— 
Accident. 

Une viUe, qui fait tirer pour son compte, vn feu 

d^artifice, a le devoir rigoureux, non seulc' 

ment de trailer awe des artificitrs exptri- 

mentis et de les surveiUer dans Vexhulion de 

leur tratxiU, mais encore de prendre toutes 

les mesures nicessaires, soU pour Hoiffner le 

public de V enceinte du tir soil pour le proti' 

ger centre la chute ou rcxplosion des fusSes. 

Un difaut de surveillance et de pricautionSf d cet 

igard, est de nature d engager la respwnsa- 

bUitS de la viUe vis^d-^ d^tm specttOeur 

blessipar V explosion d'unefusle. 

Calmettes, bless^ par Texplosion d'une 

fus6e tir6e dans un feu d'artifioe, oi^ganise 

par la municipalite de Bordeaux, sur Tune 

des places de cette ville, le 14 juillet 1884, a 

assigne la ville de Bordeaux et Tariificier 

Varinot devant le Trib. civ. de Bordeaux, 

aux fins de s'entendre condamner solidaire- 

ment & lui payer une certaine somme & titre 

de dommages-int^rdts & raison de cet aoci* 

dent Le Tribunal, accueillant, en principe, 

la demande en ce qui conoemait Varinot, 

autorisa le demandeur & fairs preuve par 

t^moins de certains fiaits, qu'il avait articules, 

se r^servant de recourir ult6rieurement & une 

expertise & titre de supplement d'instruction, 

sMl ^tait n^cessaire. Mais par le mSme juge- 

ment, Je Tribunal mit, d^ & present, hors de 

cause, la ville de Bordeaux, & T^ard de la- 

quelle il refusa de reconnattre Texistenoe 

d'un principe de responsabilit^ 

Sur appel inteijet^ par Calmettes aa regard 
de la ville de Bordeaux, ce jugement a 6t6 
partiellement infirm^ par I'arr^t suivant : 
" La Cour, 

'' Attendu que, dans ses conclusions d'appel, 
Calmettes se borne & conclure an maintien 
de la ville de Bordeaux dans Tinstanoe pen- 
dante devant le Tribunal; que Tappel est 
ainsi hmit^ & la question de savoir si la ville 
de Bordeaux pent ^tre ^ventueUement d^clap 
^ responsable des consequences de Taoci- 
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dent, dont Calmettes a ^t^ victime, par suite et 
a Toccasion du feu d'artifice dn 14 juillet 1884 ; 

** Attendu que les premiers juges ont^cart^ 
la responsabilit^ ^ventuelle de la ville de 
Bordeaux en d^cidant: lo. que Tartificier 
n'^tait pas le prepos^ de la ville ; 2o. quUl 
n'^tait al]^6 & la charge de celle-ci aucune 
ilEiute personnelle ; 

** Attendu, sur le premier point, que I'arti- 
ficier Varinot n'ayant pas €iA mis en cause 
en rinstanoe d'appel, la Conr n'est pas r6gu- 
li^ement saisie de cette difficulty, et qu'en 
r^tat, elle nV peut statuer ; 

'^ Attendu, sur le second point, qu'il est for- 
mellement articuM par Tappelant que Tacci- 
dent doit ^tre, en partie tout au moins, 
attribu6 k I'insuffisance des precautions pri- 
ses par la ville de Bordeaux dans Tint^ret 
de la security publique ; 

" Attendu, en principe, que les villes qui 
font tirer jwur leur compte des feux d'arti- 
fice prfeentant un r6el danger pour les specta- 
teurs, ont le devoir rigoureux non seulement 
de traiter avec des artificiers experimen- 
t's, et de les surveiller dans Pexecution 
de leur travail, mais encore de prendre toutes 
les mesures n'oessaires, soit pour Eloigner le 
public de I'enceinte du tir, soit pour le prote- 
ger contre la chute ou Texplosion des fusses ; 

" Et attendu que le dfaut de surveillance 
et de precautions, reproche & la ville de Bor- 
deaux, pourrait r'sulter de Toffre de preuve 
admise par les premiers juges compietee par 
rarticulation produite par Tappelant devant 
la Cour ; qu'elle pourrait aussi etre etablie au 
moyen de Texpertise reserv^e par le juge- 
ment attaqu' ; qu'il y a lieu, dans ces condi- 
tions/l'accueillir les conclusions de I'appelant; 

•* Par ces motifs, 

" Infirme ; 

" Ordonne le maintien de la ville de Bor- 
deaux dans rinstance pendante devant les 
premiers juges." 

Note. — ^V. conf. dans une esp^ identique : 
Riom 11 juin 1884 (Gaz. PaL 84. 2. 174) et 
observ. dans le mdme sens sous le jugement 
du Trib. civ. du Puy du 22 d^cembre 1883, 
infmne par le dit arret (Gaz. Pal. 84. 1. 262) 
Compu sur Tapplication aux communes des 
principes du droit commun, en matidre de 
responsabilite : Cass. 3 novembre 1885 (Gaz. 
PaL 86. 1. 342) et la note.— (?a^. du Fal^is, 



CHIEF JUSTICE HALE. 

Sir Matthew Hale, born in 1609, was the 
son of a lawyer in moderate circumstances. 
When only five years old he lost both par- 
ents, and became the ward of a kinsman, 
who was* a noted Puritan. Being put to 
school under another Puritan, and sent to 
Oxford (at the age of sixteen) under the tui- 
tion of still another, he grew up in the faith 
and manners of that sect. Like many coun- 
try boys, however, when tbey get to college, 
he became "so much corrupted by seeing 
many plays that he almost wholly forsook 
bis studies." Abandoning the intention he 
had entertained of becoming a clergyman, he 
came very near entering the army. But a 
lawsuit against his patrimonial estate 
changed his plans, and in consulting with 
counsel as to his defence, he conceived the 
notion of studying law, and in 1629 was ad- 
mitted to Lincoln*s Inn. Cutting all his gay 
companions, he studied sixteen hours a day 
for seven years. "He not only read over 
and over again all the Year Books, and Re- 
ports, and Treatises in print," (there were 
not so many then as now) " but visiting the 
Tower of London, he went through a course 
of records from the earliest times, and ac- 
quired a familiar acquaintance with the state 
and practice of English jurisprudence during 
every reign since the foundation of the 
monarchy." 

Called to the bar when twenty-eight years 
old, he at once came into good practice, — 
chiefly in chambers, for " he had neither a 
natural flow of eloquence, nor boldness of 
manner, nor a loud voice." Although living 
in the troublous times of the Commonwealth, 
he managed to avoid pronounced partisan- 
ship, and being by education a Puritan, and 
by conviction a believer in monarchical gov- 
ernment, he retained the respect and confi- 
dence of all parties, both before and after the 
Restoration. 

In 1653 he was made a Judge of the Court 
qf Common Pleas, and so served acceptably 
until the death of Cromwell, 1658, when he 
refused to accept a new commission. 

After the Restoration of Charles 11. (having 
served as one of the special commission to 
try the Regicides), he was appointed, in 1660, 
Chief Baron of the Court of Exchequer, be- 
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coming thereby Sir Matthew Hale. In this 
office he continued eleven years, and was 
then made Chief Justice of England. Retir- 
ing from the bench in February, 1676, on 
account of illness, he died in the following 
December. 

Hale's " Pleas of the Crown " and " History 
of the Common Law *' are still well known 
and widely read ; but it is as a learned and 
upright judge that his fame chiefly survives. 
Cowper speaks of 

" Immortal Hale, for deep discernment praised 
And sound integrity.*' 

Lord Campbell says : " In the list of our 
great magistrates there is no name more 
venerated than Hale. . . . His qualifica- 
tions as a judge always shone with lustre in 
proportion as the occasion called forth their 
display. . . . He was not only above the 
suspicion of corruption or undue influence, 
but he was never led astray by ill^temper, 
impatience, haste, or a desire to excite admi- 
ration." 

Lord Chancellor Nottingham spoke thus 
of Hale: ''A man that was so absolutely a 
master of the science of the law, and even of 
the most abstruse and hidden parts of it, that 
one may truly say of his knowledge in the 
law, what St. Austin said of St. Hierome*s 
knowledge of divinity, — Quod Hier'mimut 
netcivit nuUus mortalium unquam 8civiL" 

Sir Samuel Shepherd mentions him as 
** the most learned man that ever adorned 
the bench, the most even man that ever 
blessed domestic life, the most eminent man 
that ever adorned the progress of science,' 
and also one of the best and most purely 
religious men that ever lived." 

And Richard Baxter sums up his charac- 
ter in these words : '' He was most precisely 
just, insomuch that I believe he would have 
lost all he had in the world rather than do 
an imjust act: patient in bearing the most 
tedious speech which any one had to make 
for himself; the pillar of justice : the refuge 
of the subject who feared oppression, and one 
of the greatest honors of his Majesty's gov- 
ernment Every man that had a just claim 
was almost past fear if he could but bring it 
to the court or assize where he was judge, 
for the other judges seldom contradicted 
him." 



A minor merit, especially appreciated by 
a bookseller in these days of keen competi- 
tion and cloee prices, is thus mentioned by 
Campbell: "When he bought any articles, 
after he became a judge, he not only would 
not try to beat down the price, (nU he intigUd 
on giving more than the vendor$ demanded; 
lest, if t^ey should afterwards have suits be- 
fore him, they should expect favor because 
they bad dealt handsomely by hint." — 
Soule*» Legal Bibliogro^hy, 



INSOLVENT NOTICES, ETC. 
Queitec Official Gazette^ Jnlv 10. 
Judicial Abandonineni*, 
O. N. Brown, district of Artbabaska, June 19. 
John Sezion, Jr.* trader, 8t. Nicolas, Jaly 8. 

CurcUon Appoinkd, 

Be Jacques Beaudoin, Three Rivers.— U. Mariel, Jr.. 
Three Rivers, carator, July 3. 

Re Charles David, Montreal. — Seath Jk Davelnr. 
Montreal, curator, June 25. 

Re N. Mailhot A Cie., cigar merohants.ThreeRiveis. 
•-Seath A Daveluy, Montreal, curator, June 30. 

Re Joseph Simon, MontreaL — Sesth A Daveloy, 
Montreal, curator, June 21. 

Dinidend Nvtieee. 

Re J. A. Bouthillier, Longueuil.— Div. payable Jaly 
27. C. Desmarteau, Montreal, curator. 

Re N. Frechette A Cie., match manufacturers, dis- 
trict of Three Rivers. Div. payable July 27, C Dw- 
marteau, Montreal, curator. 

Re Joseph A. Giroux, jeweller, district of Bedford. 
—Notice of dividend ; Henri Boivin, Granby, curator. 

Re Philias Pioher, district of St, Francis. — Div. 
sheet, C. Millier, Sherbrooke, curator. 

R« Timothy Rh^aume, district of Joliette. — Div 
payable July 15, H. H. Ethier, Les Laurentides, 
curator. 

Re A. T. Robert and Par^, carriage makers, Mon- 
treal.— Div. sheet, Seath Jk Daveluy, Montreal, curator. 

Re Dame P. Sauv6, wife of P. Poulin.— First and final 
div. payable July 26, A. A. Taillon, Sorel, curator. 

Re Elias Shutan, cigar merchant. — Div. sheot, 
David Seath, curator, Montreal. 

Separation ae to property. 

Dame Ad61e H^l^ne Lussier v. Octave Buteau lUiae 
Blutcau, trader, Nicolet, June 7. 

Mathilda Ratelle v. Omer Marohand, painter. Pointe 
aux Trembles, July 7. 



GENERAL NOTES. 



To show how exceptionally severe is the prevailioK 
' frost ' at the bar, it is stated that a few days ago be- 
tween three and four hundred young * gentlemen of 
the long robe ' replied to an advertisement for * a. 
secretary to a public company, salary SQO/. a year: 
application to bo made to Mr. Ball Dare, steward of 
the Inner Temple.— Zaio Timet (London.) 
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With reference to what appeared to he an 
extraordinary system of publishing officially 
notes of Supreme Court decisions in a Toronto 
journal only, on which we made some re- 
marks at pp. 129 and 137, the reporter of the 
Supreme (Dourt writes to us, assuming the 
entire responsibility for the blunder, or omis- 
sion to communicate the notes to the Legal 
News. He says : " Had you written to me 
" about it, I would have had my attention 
** drawn to the fact that by an Order in 
** Council granting me that sum ($100 per 
'^ annum), I was obliged to furnish your 
" Journal with notes as well as the Canada 
" Law Journal" It strikes us as rather 
peculiar that the reporter in question should 
have drawn his salary for six or seven years 
without becoming aware of the nature of the 
duties for which he was paid. 



What constitutes a navigable stream was 
a question decided by the Supreme Court of 
Alabama in Lewis v. Coffee County. The 
Court held that a stream ** of sufficient capap 
city in its natural state to float the product 
of the mines, the forests, or the tillage of 
country through which it flows, to market," 
is a navigable water. Though it may not 
always be technically navigable it is subject 
to the public right of tuer. To constitute a 
navigable stream it is not requisite that there 
should be sufficient water for the common 
uses of trade and commerce during all sear 
sons of the year. It must, however, as the 
results of natural causes, be capable of valu- 
able floatage periodically during the year, 
and so continue long enough at each period 
to make it susceptible of beneficial use to the 
public. It must be of such character as to 
be of actual, practical utility to the public as 
a channel of trade or conmieroe. A stream 
of which the only evidence of navigability 
was that it " was a stream upon which logs 
could be floated only at high water, or during 



a freshet, by the public generi^ly, to Pensa- 
oola, Florida, where it was generally mark- 
eted," could not be adjudged a navigable 
stream. 

FUNCTIONS OF ADJUDGED CASES. 
The annexed correspondence between 
Judge John F. Dillon and Mr. Justice Miller 
of the U.S. Supreme Court, is of interest: — 

New York, Nov. 13, 1885. 
My Deab Judob: I am to deliver next 
month an Address before the State Bar Asso- 
ciation of South Carolina. In a casual con- 
versation, I once heard you make some ob- 
servations concerning the functions of ad- 
judged cases, which struck me very forcibly. 
They probably expressed your own course or 
habit as a Judge in considering the force 
and effect of ** authorities." Some cases, or 
class of cases, you regarded as absolutely 
binding, without reference to the original 
ground of decision ; others as simply persua- 
sive, and this only, so far as they rested on 
sound reasons, the validity or soundness of 
which reasons any Court asked to adopt or 
apply them might and even should look into 
for itself. 

If you have time to drop me a note giving 
me, ever so briefly, your views as to the true 
office and use of adjudged cases in our law, 
I would be much obliged. 

Very sincerely yours, 

John F. DiixoN. 

Mr. Justice Miller, 

Washington, D. C. 

Washington, Nov. 16, 1886. 
Hon. John F. Dillon : 

My Dbab Judge — I am in receipt of yours 
of the 13th instant The subject you suggest 
is one which necessarily demands the care- 
ful consideration of any Judge of a Court 
of last resort The value of authorities, and 
especially of judicial decisions, in enabling 
him to make up his own judgment in cases 
before him is often a question of no little 
anxiety. 

The answer must have large reference to 
the kind of cases in which they are offered 
for his examination. 

There is a large class of cases, perhaps 
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the largest, which are to be decided by 
principles that are not disputed That is to i 
say, that the propositions advanced by the 
counsel on opposing sides are such as will 
be generally conceded, and need no support , 
from judicial decisions. In these cases, - 
which, in my experience, are the most nu- , 
merons, the work of the judge is to determine 
from the case before him, tliat is, from the 
pleadings and the evidence, whether it falls 
within the principles offered by the Plaintiff 
or Defendant for its solution, or within some 
modification of these principles which coun- 
sel of neither party has adopted. The de- 
cision of this question demands the highest 
exercise of the reasoning faculties of a mind 
well stored in those general rules of law 
which he at its foundation as a science, and 
the aid given in such cases by the decisions* 
of other Courts is not much. The scientific 
arrangement of the facts of the case as seen 
in the pleadings and evidence, by a well 
trained judicial mind, must in this class be 
always the main reliance for a sound admin- 
istration of the law.j 

There is another class of cases, the decision 
of which turns upon a construction of con- 
stitutions and statutes. 

In these the decisions of the highest Courts 
of the government which adopted the con- 
stitution or enacted the statutes should be 
conclusive in most cases. In the construc- 
tion of the Constitution of the United States, 
or an Act of Congress, the decisions of the 
Supreme Court of the United States ought, 
until reversed by that Court, to be followed 
almost without question. That Court has 
given expression to the rule in r^ard to the 
construction of the State constitution and 
statutes by the highest Courts of the States 
enacting ttiem, in the adoption of the princi- 
ple that even in the case of co-ordinate and 
concurrent jurisdiction it will follow those 
Courts in the construction of fhe statutes 
and constitutions of their respective States. 

A third class of cases are those^hich, aris- 
ing under the general rules of the common 
law, or in Equity, and in which the abstract 
reasons for one rule, or for another opposed 
to it, are nearly balanced, where it is more 
important than the rule should be establish- 



ed and followed with uniformity, than that 
one or the other rule should prevail. 

In this class, if there are differences in tlie 
cases decided, the question should be deter- 
mined by the weight of authority. It is in 
this class of questions that adjudged cases 
are most useful, and in which the examin- 
ation of them by counsel are of great aid to 
the Court, and are Ukely to reward the labor 
of those who make the examination thorough. 
Perhaps to this class should be added those 
in which the decisions of the Courts have 
become ** rules of property," governing the 
rights of parties to real or personal prop* 
erty. 

As regards the relative weight to be given 
to the different Courts whose decisions are 
relied on, it is more difficult to speak. I 
shall say nothing of the value of the decisions 
of the English Courts in questions purely of 
common law or in Equity. Not because I 
underrate them, but because every one un- 
derstands their value, especially in equity 
and admiralty cases. 

Leaving these, and the questions arising 
under State statutes, the vsJue of a decision 
is estimated by the character of the Court, 
or of the Judge who delivered the opinion, 
or by both. Tliese vary much in the Courts 
of the United States. Without being invi- 
dious, or undertaking to name other Courts 
of high standing, there are many things in 
Uie history and character of the Supreme 
Judicial Court of Masi^achusetts which en- 
title its reported decisions for the last hun- 
dred years to great consideration. 

But a decision often has a merit apart 
from the standing of the Court in which it is 
made, owing to the high character of the 
Judges of the Court, or of the J udge who de- 
livered the opinion. 

Opinions delivered by such Judges as 
Mabshall, Taney, Kbnt and Shaw have a 
value apart from the Court in which they 
were deUvered. Even the dissenting opin- 
ions of these men, and their obiUrdida^hKVQ 
weight in the minds of lawyers who have a 
just estimate of tlieir character, which they 
cannot give to many Courts of last resort of 
acknowledged ability. 

After all, the convincing power of the opiii- 
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ion or decision in a reported case must de- 
pend very largely on the force of the reason- 
ing by which it is supported, and of this 
every lawyer and every Court must of neces- 
sity be his own judge. 

Very sincerely yours, 

Samubl F. Milleb. 



SUPERIOR COURT— MONTREAL* 
U$uJhd^^Cautionnefnent'-Proci(fure — MoHon. 

Jvot: — Que lorsque le demandeur dans 
son action demande entr'autres choses & ce 
que le d^fendeor soit condamn^ & donner un 
cautionnement qu'il jouira de son usufruit en 
bon pdre de famille, et que le d^fendeur d6- 
clare dans ses plaidoieries qu'il est pr^t & se 
soumettre & cette demande, ce cautionnement 
n^anmoins ne pourra ^tre ezig^ par le de> 
mandeur pendant Taction, au moyen d'une 
motion, mais devra etre adjug^ par le juge- 
ment final — Lajeunesae es qucU, v. David es 
quoLf Taschereau, J., 16 avril 1886. 



OurparcUion of Sherbrooke — 39 Vid, iQ,)ch. 6, 8. 
S2—Cha7iging level of sidewalk — Damages, 

Hbld : — That the plainti£f was not entitled 
to damages by reason of the raising of the 
level of the sidewalk in front of her building, 
in the city of Sherbrooke, no grade having 
been previously established by the Corpora- 
tion for the street in question, and, further, no 
damage having been suffered by the plaintiff 
in consequence of the change. — Bovdreau v- 
The Corporation of Sherbrooke, Brooks, J., con- 
firmed in Review, March 31, 1886. 



JurMictiofi in health matters— C\ S. C, cK 38 — 
Injtndion — / ight of action. 

Held : — 1. Tliat a municipality, which has 
no right of ownership in buildings situate 
within its limits, nor any control thereof, is 
not entitled to obtain an injunction to prevent 
the use of such buildings for a particular 
purpose which is not shown to be in contra- 
vention of any bylaw of the municipality or 
dangerous to the inhabitants thereof. 

2. The legislatnre of Quebec has jurisdic- 
tion in all matters affecting the public health 



* To appear in Montreal Law Reports, 2 S. C 



and the establishment of hospitals and the 
enforcement of such regulations as may be- 
come necessary by the presence of an epi- 
demic, the subjects of quarantine and the 
establishment and maintenance of marine 
hospitals alone being assigned to the Parlia- 
ment of Canada. 

3. In any case an action will not lie against 
the City of Montreal for acts done by the 
central and local boards of health established 
under the authority of the proWncial legis- 
latura — ~a Municipaliti du Village SL Louis 
du MUe End v. La CitS de Montrial, Tasche- 
reau, J., confirmed in Review, Nov. 4, 1886. 



COURT OF REVIEW. 

QuBBBC April 30, 1886. 
Brfore Casault, J., Cabon, J., Andrews, J. 
Methot et vir v. Du Tkemblay. 
Prescription — Interruption. 
In this case, the defendant had been the tutor of 
one of the plaintiffs, who was the sole legal 
representative of a deceased person. Among 
other assets of the estate of that deceased 
person, during such tutorship, the defendant 
had possession of a promissory note made 
by himseif, and, therefore due by him to that 
minor, 
Hbld : — Thai, under the circumstances, the pres- 
cription of five years, decreed by Art 2260, 
Civil Code, had not run during such minor- 
ity, because such prescription had been 
"interrupUd" for the reason, stated in 
article 2232 of the Code, namely, that U had 
been impossible for her, during minority, to 
adopt any means, had she even known the 
existence of the noU, to prevent prescription 
from occurring. 
The judgment is as follows :— 
" La Cour, etc. 

" Consid^rant que les demandeurs ont fiait 
la preuve des allegations essentielles de leur 
demande ; 

" Confiid^rant que lorsque les dits deman- 
deurs ont inetitu^ leur pr^sente action, juger 
ment avait et^ rendu par la Cour Sup^rieure, 
dans la cause No. 89, des dossiers de la dite 
Cour, dans ce district, mentionn6 en la pre- 
mie exception du d^endeur, — que le dit 
jugement a rdserv^ anx demandeurs teur 
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lecouis pour le recoavrement da billet pro- 
missoire dont le montant est r^clam^ par la 
pr^sente action ; 

^ Gonsid^rant que le dit jugement, dans la 
dite catise Na 89, a 4t^ confirm^ par la Ck)ar 
de Revision, aidant A Quebec ; 

" Consid^rant que le dit d^endeur, ainsi 
qu'il est all6ga6 en la d^laration des dits 
d^ondears, a ^t6 le tuteur de la deman- 
deiesse, 'Marie ^i^ne Louise Blanche M^thot, 
pendant prds de deux ans, post^rieurement ^ 
la date et k I'^ch^ance du dit billet, et que la 
prescription n'a pu courir, ft son profit, ft ren- 
contre de la dite demanderesse, sa pupille ; 

" Condamne le dit ddfendeur ft payer aux 
demandeurs la somme de $261.50, montant, 
en capital et int^r^t sur icelui biUet jusqu'au 
23 mai dernier, avec int^rSt du 24 mai der- 
nier et lea d^pens." 

/. E. Mithot for plaintiff. 

E, Oirin for defendant. 
(J.0'F.) 

CX)URT OF REVIEW. 

QuEBBO, April 30, 1886. 
Stctart, C. J., Casault, Andbhws, JJ. 
Pacaud v. Brisson et vir. 
Hypothec — Evidence — Waiver. 

Hhld: — In a hypothecary action, hofied on a 
judgment^ enregi^tered with notice to the re- 
gistrar, and agaiofi a married woman, as 
being separated, as to property^ from her 
husband and against her husband assisting 
her, she, assisted by her husband, having de- 
dared, in the deed of acquisition of the 
immovable then subject to that legal hypothec, 
that they were so separated as to property, 
the proof of the proper notice having been 
given to the registrar consisting of the fact 
that, in his certificate, on the authentic copy 
of the judgment, the registrar states that the 
immovible in question is charged vdth the 
hypothec resulting from the judgment; and 
no objection Jiaving been taken in either 
court, either as to the insufficiency of the 
proof of the notice having been so given, or 
of the proof of such separation as to pro- 
perty: 

1. That, in accordance unth a weU settled juris- 
prudence in all courts of appeal, this Court 
will hold such objections to have been umved ; 



2. Thai,astoiheproof of such notice to the re- 

gistrar having been given, artide 738 C C 
P. is primd facie evidence oj that fact; 

3. That the defendants, not having, in their 

pleadings, expresdy denied the existence of 
suck separation as to property, they must be 
held, under article 144 C. C. P., to have 
admitted the existence of that sqf>arati€n as 
to property. 

The following is the text of the judgment 
in review confirming the judgment of the 
court below :— 

" Considering that, on the 22nd April, 1884, 
the plaintiff obtained judgment, in the Cir- 
cuit Court for the district of Arthabaska, 
against Adolphe Lafond and another, for the 
sum of $77.70, with interest thereon and 
costs;— and, on the same day, caused the 
said judgment to be duly enregistered against 
the immovable hereinafter described, then 
owned by the said Adolphe Lafond ; 

** Considering that the plaintiff thereby 
acquired a hypothec, upon the said immov- 
able, for the amount of the said judgment in 
princii>al, interest and costs, but not for the 
costs of the saisie^rrit ; 

" Considering that the said debt and the 
costs of the said judgment, exclusive of tiiose 
on the saisi&<irrit, amount to $103.10 only, 
the said immovable (judgment granting the 
usual hypothecary conclusions) ; 

*' And it is ordered that each party do pay 
his own costs in review." (Casault, J., diss.) 

Reporter's Note. — ^The judgment of the 
court below was reformed in review, by ex- 
cluding therefrom the costs of the Mtn^Hirr^ 
For that reason, perceived by one of the 
judges in review, the parties were ordered, 
each one to pay his own costs. 

Pacaud <& Cannon, for plaintiff. 

Laurier & Lavergne, for defendants. 
(J. o>.) 

COUR DE CASSATION (Ch. crviLa) 

5 mai 18B6. 

Pr^idence de M. LaxombiArbl 

AuDiN V. Brigand ft Patraud, 

Serment Dicisoire — Fait non dicisif — Aon 

admissibUiti. 
line condition essentidle pour que le serment 
dicisoire puisse Hre ordonni, (fett qu^U mjit 
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formuU de mamtre A Urminer nicessaire' 
ment le litige, d'une manih'e difinitive et 
db$6lue, dans un sens ou dan» Vavtre, «u%- 
vant qu*U sera cu non prSU par laparHe, d. 
laqwUeilettdffM. 
II ne pent itre dSfiri gur un fait, servant de 
base d une exception opposSe d la demanded 
qti^autant que Vadmission de celte exception 
doit enirainer le rejet absolu de ktdite 
demande, et gu'd Vinverse le rejet de Vexcep' 
Hon doit, d^aprls la formule de la dHation, 
enirainer immidiatement Vadjudication des 
conclusions du demandeur. 
Les 6poiix Audin sont, oa du moins, se 
pi^tendent, proprietaires du domaine de la 
Boche, anondissement de Gueret (Creuse). 
Us pr^tendent avoir, le 24 d^oembre 1882, 
vendu, par rinterm^diaire d'un gieur Go- 
guyer, diverses parcelles, dependant de ce 
domaine, aux sieurs Brigand et Patraud> 
qn'ils ont assign^ devant le tribunal civil de 
Gueret pour voir dire qu'ils seront tenus de 
pafiser acte anthentiqne de ladite vente, 
sinon que le jugement k intervenir en tien- 
dra lieu. Brigand et Patraud ont dtoi^ la 
vente all^ee du 24 decembre 1882, mais 
ftvant tout, et sans renoncer, d'ailleurs, & 
contredire les pretentions des demandeurs 
au fond, ils ont soutenu que ceux-ci devaient 
^tie d^lar^s non-recevables en leur action, 
comme ayant cesa6, ant^rieurement au 24 
deoembre 1^2, d'etre proprietaires des im- 
meubles litigieux, qui avaient ete compris 
dans une vente par eux consentie du do- 
maine de la Roche au sieur Goguyer lui- 
m^me, leur pr^tendu mandataire, et & un 
sieur Touzet Les ^poux Audin ont nie Tex- 
istence de cette vente ant^rieure, sur Texis- 
tenoe de laquelle Brigand et Patraud se sont 
contentes, pour toute preuve, de d^f^rer le 
serment aux demandeurs. Par jugement 
en date du 23 Janvier 1884, (Gaz. Pal. 84. 1. 
907) le tribunal civil de Gueret a refuse de 
donner acte de la delation de ce serment, 
qn'il a consider^ oomme portant sur un fait, 
dores et d^'& dementi par tons les documents 
de la cause, et, en tons cas, irrelevant et non 
d^siC Mais sur appel de Brigand et Pa- 
trand, la Gourde Limoges, par arret en date 
dn 5 aotit 1884, a infirm^ le jugement, et 
donn^ acte aox appelants du serment par 
d^x^. 



Les epoux Audin se sont pourvus en cas- 
sation cotitre cet arr^t, & I'encontre duquel 
ils ont releve le grief suivant : 

" Violation des art 1357 et suiv., 1582 et 
suiv., 1599 C. civ., des art 1 et 3 de la loi du 
23 mars 1855, en oe que Tarr^t attaqu^ a 
ddfere un serment, qui n'etait nullement de 
nature & trancher le litige, parce que, d'une 
part, m^me en supposant le serment prSte 
sur Texception dirimante soulev^e par les 
defendeuis, aucune question du litige n'^tait 
r^solue, et paroe que, d'autre part, en admet- 
tant que le serment e^t H^ prSte sur ladite 
exception dans les termes specifies par Tarret, 
la propriety de I'immeuble n'en avait pas 
moins et^ valablement transmise aux d^fen- 
deurs par le pr^tendu acquereur anterieur 
de rimmeuble, agissant comme mandataire 
des demandeurs en cassation ; d'od il r^sul- 
tait que les obligations des ddfendeurs en vers 
lesdits demandeurs etant ind^pendantes de 
la solution de la question, qui faisait I'objet 
du serment, ledit serment ne pouvait pas 
avoir le caract^re litisdecisoire." 

La Chambre civile a accueilli ce grief, et 
prononce, dans les termes suivanti, la cassa- 
tion de Tarrdt d^M: 

LaCour: 

Statuant sur Tunique moyen de cassation : 

VuTart 1357 a civ.; 

Attendu que, d'apr^ les termes formels de 
cet article, le serment decisoire est oelui 
qu'une partie defire & I'autre pour en faire 
d^pendre le jugement de la cause ; 

Attendu que cette demiere condition est 
essentielle ; que le serment doit Stre formula 
de mani^re & terminer le litige, dans un sens 
ou dans 1 autre, d'une mani^re definitive et 
absolue ; que, sans doute, si le liti^ se com- 
pose de plusieurs chefs distincts et ind^pen- 
dants, le serment pent etre defgre sur Tun 
des chefis, & la condition quMl termine defini- 
tivement la contestation sur ce chef; que, de 
meme, le serment pent §tre defer6 sur un 
fait servant de base & une exception oppos^e 
k la demande, pourvu que I'admission de 
cette exception entratne le rejet absolu de 
ladite demande, et qu'il I'inverse le rejet de 
rexception doive, d'apr^s la formule du ser- 
ment, entralner immidiatement Tadjudica- 
tion des conclusions du demandeur ; qu'au- 
trement Pon ne pourraitdize que la partie 
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qui d^re le serment en fasse d^pendre le 
jugement de la cause, puisque le refus ou la 
prestation du serment laisserait encoi'e la 
cause & juger ; 

Attendu, en fait, que les demandeurs en 
cassation ay ant actionn^ Brigand et Patraud 
afin de les obliger k passer acte authentique 
d'une vente que les demandeurs pr^tendaient 
avoir conclue avec eux le 24 d^cembre 1882, 
les acquereurs pretendus, sans reconnattre 
Vexistence de ladite vente et sans renoncer & 
la contredire au fond, ont souteiiu que, dans 
tons les cas, leurs adversaires ^taient sans 
quality pour exercer Taction dont il s'agit ; 
qu'4 I'appui de cette exception, ils ont d6- 
clar6 d^f§rer aux 4poux Audin le serment 
d6cisoire sur la question de savoir si, antp- 
rieurement au 24 d^cembre 1882, ils n'avaient 
pas vendu k MM. Goguyer et Touret le do- 
maine de la Roche, dont font partie les im- 
meubles qu'ils pr^tendent avoir vendus aux 
d^fendeurs par rinterm^diaire de M. Goiruyer, 

Attendu que cette formule de serment 
n'implique nullement que Brigand et Patraud 
se soumissent par avance k une condamna- 
tion sur le fond, pour le cas oH les epoux 
Audin pourront poursuivre leur action ; d'od 
il suit qu'en d^ferant le serment d^cisoire 
aux ^poux Audin, suivant une formule qui 
ne mettaitpas n^cessairement fin k Vunique 
litige qui divis&t les partiesi VarrSt attaqu^ a 
viol^ I'art 1857 C. civ. ; 

Casse. 

Note. - V. observ. contra et les autorit^s 
cit^ en note sous Ca^s. 29 avril 1882 (Gaz. 
Pal. 86. 1.(392). Add£: Agen 17 f<§vrier 18:)0. 
Ch. civ.) Cet arr^t pose formellement on 
principe, comme Tarrfit recueilli de la civile, 
que le seftnent ne doit point ^tre ordonn^, 
s'il ne porte que sur Tun des moyens ou 
exceptions opposes A la demande, de telle 
sorte que, qu'il soit accepts et pret^, le litige 
n'en doit pas raoins subsister sur les autres 
moyens ou exceptions.— Ga2. du Paiais. 



CROWN CASES RESERVED. 
High Court of Justick. 

LoNDOJf, .Tune 24, 1886. 
Reoina v. Stroulgkr. 
Criminal Law — Pleading — Corrupt practices^ 
under Currapt and Illegal Practices Preveri' 



Han Act, 1883 — Deficriptim of Offence in 
Indictment, 

Case reserved at the spring assizes at 
Ipswich by Pollock, B., upon an indictment 
charging that, at an election for members 
of Parliament for the borough of Ipswich, 
defendant was 'guilty of corrupt practices 
against the form of the statutes in that case 
made and provided/ The jury found the 
prisoner guilty of corrupt practices by offer- 
ing money for votes. 

After verdict, it was objected for the 
prisoner that the indictment was bad, be- 
cause it did not sufficiently describe the 
nature of the offence with which the prisoner 
was charged. 

Pollock, B., held that the indictment was 
good after verdict, but respited judgment 

The conviction was affirmed by the majoi^ 
ity of the Court, Lord Coleridge, CJ., and 
Mathbw, J., holding that the indictment 
was bad, but that the defect w^as cured by 
verdict; aud FiEiiD, J., being of opinion that 
the indictment was good, but that, if not, 
the defect was cured by verdict Dbnman, 
J., and Day, J., dissented, holding that the 
indictment was bad and was not cured by 
verdict 



June 24, 1886. 
Rbgina v. Shl^uhr. 

Criminal Law — Evidence — Deposition of 
Dying Person — Notice of Intention to take 
Deposition — * Full op^wrtunity' of Cross- 
examining Deceased-^SO d* 31 VicL c. 35, s. 6. 
This was a case reserved by Haw^kins, J., 
at the spring assizes at Swansea. The 
prisoner was tried and convicted of rape 
upon a girl, who subsequently died. At the 
trial the prosecution tendered as evidence 
against the prisoner* a statement on oath of 
the deceased gi rl, purporting to be taken in 
accordance with the provisions of 30 & 31 
Vict c. 35, s. 6. Objection was made to it 
by the prisoner's counsel on two grounds: 
(1) That there was no evidence * that reason- 
able notice of the intention to take such 
statement ' had been served upon tlie 
prisoner ; (2) that there was no proof that 
the prisoner (although he was present when 
the statement was made) had full opporto- 
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nity of croBS-examining the deceased girl 
who made it Hawkins, J., admitted the 
evidence, but l|^8erved the point The learned 
judge stated that if such notice as is men- 
tioned in section 6 of the above Act is 
essential to the admissibility of the state- 
ment, and that if verbal notice is sufficient, 
then it must be taken to have been proved 
to his satisfaction that reasonable notice 
of the intention to take such statement was 
served on the prisoner before the statement 
was taken. He also stated that if there 
was any evidence upon which he could 
legally find that the prisoner had full oppor- 
tunity of cross-examining the deceased girl, 
he was to be taken so to have found. 

The Court quashed the conviction ; Loed 
Coleridge, C.J., Benman, J., Field, J., and 
Mathew, J. (Day, J., disgentienUi), being of 
opinion that it was a condition precedent 
to the admissibility of the evidence that 
written notice of intention to take the state- 
ment should have been served on the 
prisoner. On the second point their lord- 
ships were unanimous in favour of the pro- 
secution. 



THE CASE OF THE PREHISTORIC 
SHIP. 

If a tenant in digging upon his land comes 
upon a prehistoric ship embedded in it what 
and whose is it? Is it his, or his landlord's? 
Is he to boast not only of the discovery, but 
of the possession: oris he, Uke the hapless 
finder of " treasure trove," forced to deliver it 
up to some one else? Such was the question 
decide*! yesterday by Mr. Justice Chitty, the 
Judge who is so fortunate as to have before 
him all the odd, out-of-the-way cases, the 
cases unprovided for by rule or precedent 
The matter at issue was the prehistoric ship 
which, as was described in our columns at 
the time, was discovered last April in a field 
at Brigg in Lincolnshire ; and the suit of 
Elveg v. The BrUjg Goh Company was brought 
to determine whether the landlord or the 
persons who made the discovery were the 
owners of the extraordinary vessel. It can- 
not be said that the case is of direct interest 
to large numbers of people, for prehistoric 
ships are not dug up every day ; but in itself 



it was a problem that puzzled and interested 
the lawyers, and Mr. Justice Chitty was ex- 
cusable in taking time to consider his judg- 
ment He doubted, as well he might, under 
what legal category the strange " find " was 
to be classed ; but there is no doubt at all as 
to the interest and the extraordinary cha- 
racter of the vessel, archseologically speaking. 
As our correspondent, Mr. Stevenson, de- 
scribed it at the time, the boat is cut out of a 
solid block of oak, and is 48 feet long, 4ft. 
4in. wide, and 2ft. 9in. deep. " The tree," he 
wrote " is the finest stick of oak I have ever 
" seen, and there is no tree growing in Eng- 
" land to-day that is its equal." It is so 
straight and of such large size that it must 
have grown in some forest where the soil 
was highly favourable ; while to choose such 
a tree and to be able to work it into the shape 
of a vessel shows that the primitive Britons 
who formed it were very capable and ambi- 
tious workmen. The head is rounded off"; 
The sides are sloped or bevelled ; there are 
marks where some kind of a rait^ed deck has 
been fitted in ; and the floor is perfectly flat 
and level, and has evidently been shaped by 
men handy in the use of the axe or adze. It 
is very natural that so curious a ««lic should 
not be surrendered without an appeal to the 
law by either the finders or the owners of 
the land. 

But when the lawyers got the^ matter in 
hand, it became difficult to see how the ves- 
sel was tg be described and classified. Was 
it a mineral? for if so, the defendants' lease 
barred them from appropriating it Was it 
a chattel ? or did it come under the old legal 
xnsixim. qtticquid plantatur solo solo cedit f In 
any of these three ca^es the landlord could 
claim it; but the defendants were naively 
anxious to have the ship regarded as " among 
" the substances which the lessee was under 
" obligations to excavate and get rid of." 
The defendants had the right of excavating 
to a depth of fifteen feet, and on the site so 
excavated they were to build their gasworks. 
It happened by the most extraordinary piece 
of luck that this unique vessel was found, 
buried four or five feet deep in the alluvial 
soil, on the very spot which they were to ex- 
cavate ; and they would of course desire that 
BO curious a discovery should come to them, 
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to be dealt with according to their good 
pleasure, and to their profit, juBt as they 
would deal with the clay. But then arose the 
questions which we have stated. Mr. Romer, 
the plaintiff 's counsel, would rather have 
liked to prove the ship to be a mineral; for 
why should a ship not fossilized differ essen- 
tially from the same fossilized ? But if it was 
not a mineral, then either of the other aJtei^ 
natives would suit him equally well ; as Mr. 
Justice Chitty agreed, in giving judgment in 
his favour. The Judge demurred to the idea 
of the boat being a mineral ; it might not 
differ scientifically very much from the wood 
which has become coal by long burial, but 
there was no need to proclaim its identity 
with coaL In fact, the simplest and truest 
way of describing the boat was as a chattel ; 
and as such it would come under the well- 
known principle which says, if a man finds 
money in the secret drawer of a bureau that 
he has purchased, the money, though the 
seller had not known of its existence, belongs 
to the seller. " Obviously the right of the 
" original owner," said the Judge with admir- 
able gravity, ** cannot be established ; it has 
" for centuries been lost or barred." We shall 
never know even the name of the potentate 
whose men paddled him in state down the 
Humber in this compact vessel, this mastei^ 
piece of primaeval engineering, this " Great 
** Harry o^ the ancient Britons," as Mr. Ste- 
venson called it. But we know that for the 
present it belongs to the owner of the soil, 
and that the Brigg Gas Company must be 
content with the barren honour of having 
dug it up. 

What is to be the future lot of the vessel 
was not a question for the Court to decide ; 
but we trust that Mr. Elwes, who has thought 
it worth while to go to law about the title to 
the vessel, will take all rational measures for 
preserving it Such a block of oak is not 
very easy to move ; and it may be that we 
shall have to content ourselves with tlie plan 
originally proposed— the plan of keeping it 
in a covered shed in the field where it was 
found. I^ however, the situation allows it to 
be placed on a raft and fioated down the 
Humber, there is no reason why so extra- 
ordinary a relic of a remote British past (as 
we assume it to be) should not be taken to 



Hull, or even to London, where thousands 
might see it An ancient British boat, ex- 
cavated in Robinson Crusoer fashion from 
the trunk of an oak tree, is not quite as 
historically important as Cleopatra's Needle, 
and we do not claim for it the same adven- 
tures and the same honours. But it is im- 
portant enough to be preserved with the 
greatest care, and to be housed, if possible, 
where students and scholars can see it with- 
out the necessity of a long journey to a re- 
mote Lincolnshire town. If this, however, is 
pronounced impossible, we trust that the 
newly-established owner will take the best 
scientific advice, and wiD at once adopt mea- 
sures for securing his curious possession from 
the decay which, after its long burial, would 
be likely to invade it.— London Times^ July 7. 



GENERAL NOTES. 



The Kanta* City TVmet, in an article on Chief Jostice 
Horton, of Kansas, aaya : " Every judge in a free 
popular government, moulded upon the American 
model, should be a politician* If any man in all the 
realm, be he priest or layman, statesman or commoner, 
needs a soul— a heart that throbs with the generous 
aspirations and impulses of the people—it is the high 
judicial officer. Of this spirit Chief Justice Horton is 
largely possessed. His heart Ues near the people. 
His decisions, wherein are involved questions of popu- 
lar rights, and a recognition of the claims of the people 
against corporations or parties, are all inspired with 
the American idea that this is a government of the 
people, by the people for the people." Upon this the 
Albanv Law Journal says : ** We are seriously afiaid 
that somebody is trying to persuade his honour to ' run 
for office." If he will take our advice, he will not do 
it. Let him not listen to the voice of the joornalistic 
tempter, but let him stay where and what he i»— the 
learned, able, and independent chief justice of a great 
and growing State." 

Senator Hoar, in his very interesting paper before 
the American Antiquarian -Society, on " The Obliga- 
tions of New England to the County of Kent," says 
(p. 16) that ** there were but fourteen printed volumes 
of the decisions of the English courts before 1645, and 
that the whole of the statutes before the aocession of 
James I would not equal in bulk the laws of a single 
session at the present day." This sUtement is hardly 
exact, for there had been publiahed, prior to 1645, the 
Year Books, 10 vols, (first editions, 1561-1619), Plowden, 
2 vols. (1571), Brooke's New Cases (1678), Bellewe 
(1585), Dyer, ( 885), Keilwey (1602), Coke, 11 parts 
(1602-1616), Hobart (1641) ; in all, IflJ volumes of reports. 
The public statutes to the accession of James I fill two 
valumes, or 1,^ large pages, of the quarto edition of 
the English Statutes; andfsix volumes, or about S,6U) 
pages, of the octavo edition. The public statutes for 
the parliamentary sessions of 1884 comprise only 260 

pases ; for 1888 (an unusually large volume), 450 r 

'-Soule't Leoixl Biblioarophy. 
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A curious claim of privilege was made by 
a solicitor in Day v. Watd^ before the English 
Queen's Bench Division. An action for debt 
had been commenced against a solicitor in 
the Mayor's Court, whereupon the solicitor 
allied for a writ of certiorari for the removal 
of the action into the Queen's Bench Division, 
on the ground that he, as an officer of the 
Supreme Court of Judicature, had a right to 
the trial of any claim against him before the 
tribunal to which he was responsible. The 
Court, however, held that, as the Mayor's 
Court was an inferior Court within the 
meaning of the Solicitors' Act, 1843, s. 27, the 
defendant having signed the roll of attorneys 
practising there, was as much bound to be 
present in that Court as in the Supreme 
Court His claim to privilege must fail, for 
were a writ of certiorari granted he would 
enjoy an immunity which previously pre- 
vidled only in Alsatia, since he would be 
able to set up his privilege of solicitor of the 
Supreme Court when sued in the Mayor's 
Court, and his privilege of attorney of the 
Mayor's Court when sued in the Supreme 
Court 



Not only the same questions are threshed 
over in the Courts generation after generation, 
but sometimes the very identical things crop 
up in a very singular fashion. Thus it hap- 
pened at the last Devon Assizes that among' 
the cases entered for trial was an action for 
the obstruction of a watercourse, in respect 
of which same watercourse an action for 
obstruction had been tried at the Devon 
Summer Assizes of 1786. To have tried the 
case over again, says the Law Journal, wou!d 
have outraged historical continuity, and it 
was accordingly withdrawn. The leading 
counsel on one side at the trial a hundred 
years ago was Sergeant Booke, afterwards a 
Judge of the Common Fleas . The fee marked 
on his brief was five guineas^ a lower fee in 



proportion than would be expected by a cir- 
cuit leader nowadays, even when we remem- 
ber that beef was at that time threepence a 
pound. House rent, rates, and taxes have, 
however, increased in much greater propor- 
tion. 

Rats in a ship, it is held by the English 
Court of Appeal, in Paniorf v. Fraaer, are not 
a peril of the sea, but a danger to be guarded 
against by the master of the ship; and so, 
where rats gnawed through a metal pipe and 
allowed sea water to enter and spoil a portion 
of the cargo, th^ shippers of the goods were 
entitled to recover. 



APPEALABLE CASES. 

Appealable cases at the chef-lieu in the 
several judicial districts are removed into 
the Superior Court by 49-50 Vict (Q.) chap. 
18, assented to 21st June, 1886, which reads 
as follows : — 

An Act to ftirther amend article 1064, of 
the Code of Civil Procedure. 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts 
as follows :— 

1. Article 1054 of the Code of Civil Pro- 
cedure is amended by inserting the following 
words at the beginning thereof: ''except at 
the chef'lieu of each judicial district of the 
Province." 

2. In consequence of the preceding amend- 
ment, all appealable cases commenced in the 
Circuit Courts at the chef 'lieu of each judicial 
district of the Province, in which judgment 
has not been rendered, shall, from the date 
of the coming into force of this Act, cease to 
be within the jurisdiction of each such cir- 
cuit court respectively. 

8. The proceedings to be taken and judg- 
ments to intervene shall be taken and ren- 
dered before the Superior Court; and the 
books, archives and records of the Circuit 
Court, respecting any such case, shall belong 
to the Superior Court,and shall be thereto 
transmitted within a short delay. 

4. Section 9 of the Act 34 Vict, ch. 4 ; sec. 
tion 31 of the Act 35 Vict, ch. 6 ; section 9 of 
the Act 47 Vict, ch. 8 ; and section 1 of the 
Act 48 Vict, ch. 23, are hereby repealed. 
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SUPREME COXJBT OF CANADA. 
The Canada Atlantic Ry. Co. and Daniel 
C LiNSLBY (Plainti£&), Appellants ; and 
The Corporation of the City ofOtiawa 
and Pierre St. Jean, Mayor, and Thomas 
H. KiRBY, Treasurer of the said City of 
Ottawa (Defendants), Respondents. 
On appeal from the Court of Ap])eal for Ontario, 
Municipal Corporation-^By-laW'-^ F., c. 48, 
Ont. — Bonus to Railway — Vote of Bate- 
payers on By-laiv for-^ Premature Conside- 
ration of By-law— Error in Copy submitted 
to Ratepayers— 'Signiiiff and Sealing By- 
law—To be Passed by same Council. 

A by-law was submitted to the Council of 
the city of Ottawa under 36 V., c. 48, for the 
purpose of granting a bonus to a railway then 
in course of construction, and, after consider^ 
ation by the Council, it was ordered to be 
submitted to the ratepayers for their vote. 
By the notice published in accordance with 
the provision of the statute, such by-law was 
to be taken into consideration by the Coun- 
cil after one month from its first publication, 
on the 24th September, 1873. The vote of 
the ratepayers was in favour of the by-law. 
and on October 20th a motion was made in 
the Council that it be read a second and 
third time, which was carried, and the by- 
law was passed. The Mayor, however, 
refused to sign it on the ground that its 
consideration was premature, and on Nov- 
ember 7th the same motion was made and 
the by-law was rejected. Nothing more was 
done in the matter until April 1874, when a 
motion was again made before the Council 
that such by-law be read a second and third 
time, which motion was, on this occasion, 
carried. At this meeting a copy only of the 
by-law was before the Council, the origiaal 
having been mislaid, and it was not found 
until after the commencement of this suit 
When it was found, it was discovered that 
the copy voted on by the ratepayers con- 
tained, by mistake of the printers, a date for 
the by-law to come into operation different 
from that of the original. 

In 1883 an action was brought against the 
Corporation of the city of Ottawa for the de- 
livery of debentures provided for by the city 
by-law, in which suit the question of the 



validity of the whole proceedings was nuaed. 
J3<?M .*— Affirming the judgment of the 
Court below (12 App. R. 284) : 

1. That the vote of October 20th, 1873, 
was premature, and not in conformity with 
the previsions of Sec. 231 of the Municipal 
Act, and that the Mayor properly refused to 
sign it) and that without such signature the 
by-law was invalid under Sec 226. 

2. That the Council had power to consider 
the by-law on November 5th, 1873, and the 
matter was then disposed o£ 

3. That the proceedings of April 7th, 1874, 
were void, for two reasons— One, that the 
by-law was not considered by the Council to 
which it was first submitted, as provided by 
Sec. 230, which is to be construed as mean- 
ing the Council elected for the year and not 
the same corporation ; and the other reason 
is, that the by-law passed in 1874 was not the 
same as that submitted, there being a dififer- 
ence in the dates. 

Sembte—Thtki the functions of a munici- 
psMty in considering a by-law after it has 
been voted on by the ratepayers are not 
ministerial only, but the by-law can be con- 
firmed or rejected irrespective of the favour- 
able vote. 

MeCdrihy, Q.C., C^Oaray Q.C, & GarmuOy, 
for appellants. 

McTavish for respondents. 

Appeal dismissed with costa 



Gborgb J. Tboop and Wiluam J. Lbwib 
(Plaintifis), Appellants; and Thb Meb- 

CHANTS' MaBINB InSURANGB COMPANY 

(Defendants), Respondents. 
On appeal from the 8fjg[yreme Court of 
Nova SeoHa^ 
Marine Insurance — Insurance on Freight — 
Constructive Total Los9^AbandonmafU — 
Repairs by Underwriters, 

A vessel proceeding on a voyage from Are- 
cibo to Acquim, and thence for New York, 
encountered heavy weather, was dismasted, 
and towed into Guantanamo. The under- 
writers of the freight sent an agent to Guan* 
tanamo to look after their interests, and the 
master of the vessel, under advice from the 
owners, abandoned her to such agent, and 
refused to assist in repairing the damage 
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and complete tfce voyage. The agent had 
the vesael repaired and brought her to New 
York with the caiga 

In an action to recover the insurance on 
the freight 

JTc^, reversing the judgment of the Court 
below, that there being a constructive loss 
of the ship, the action of the underwriters 
in making the repairs and earning the 
fieight would not prevent the assured from 
recovering. 

Oraham, Q.C, for appellants. 

ffmry, Q.C., for respondents. 

Appeal allowed, with costs* 

James Ft^nagan and Joanna Flanagan, his 
wi£d, (Defendants) Appellants, and John 
Doe, on the demise of Gilbert R. Elliott 
• and Isabella, his wife, Cybus Lowell 
and Ltde L., his wife, John T. Gamble, 
Tbbbba Gamble and Lillib Gamble, 
(Fhuntifb) Bespondents. 
On appeal from the Supreme Court of New 
Brvngwick. 
A$9e$iment on real estate — In name of occupier 
— Description as to persons and property — 
Oms. Stais. (N.B.), ch 100, sec, 1&— Several 
assessments in one warrant — Illegal assess- 
ment in. 
The Consolidated Statutes of New Bruns- 
wick, sec. 16 of ch. 100, Cons. Stats, of New 
Brunswick, relating to rates and taxes, 
provides that " real estate, where the assessors 
cannot obtain the names of the occupier or 
person having ostensible control, but under 
such description as to persons and property 
* * * as shall be sufficient to indicate the 
property assessed, and the character in 
which ^e person is assessed." 

J. O., the owner of real estate in West- 
moreland County, N. B„ died, leaving a 
widow who administered to his estate and 
resided on the property. The property was 
assessed for several years in the name of the 
estate of J. G., and in 1878 it was assessed 
in the name of •* Widow G." 

Held, affirming the judgment of the Court 
below, that the last named assessment was 
illegal, as not comprising such description of 
persons and property as would be sufficient 
to indicate the property assessed, and the 
character in which the person was assessed., 



Where a warrant for the collection for a 
single sum for rates for several years, in- 
cluded the amount of an assessment which 
did not appear to be either against the owner 
or the occupier of the property : 

Rddf affirming the judgment of the Court 
below, that the inclusion of such assessment 
would vitiate the warrant. 

Appeal dismissed with costs. 

Borden for appellants* 

Barry Smith for respondents. 

Windsor Hotel Company v. Cross. 
Promise to pay a cessionnaire vnthout reserve 
— Oarant—Compensation.plea of— Interest, 
Agreement as to. 

On the 28th June, 1877, the appellants en- 
tered into an agreement before Hunter, N.P., 
by which, without any reserve, they acknow- 
ledged to owe and promised to pay certain 
sums of money (amongst others) to one Mrs. 
L., transferee of one of the vendors of the 
property tipon which the appellant company's 
hotel is now built, and who had sold with 
warranty. Subsequently Mrs. L., on the 15th 
June, 1880, by notarial deed transferred to 
the respondent the balance payable to her, 
and the transfer was duly signified to the 
company. In 1883 the respondent sued the 
appellants for $2,231.37, the balance then due 
her, and the interest under said deeds. To 
this action the appellants pleaded, inter alia, 
that interest was due from 1st July, 1881, 
only, the parties having agreed to waive the 
right to exact interest until the net revenue 
of the hotel should be sufficient to pay the 
annual liability for interest, insurance, &c., 
which was the case only from the Ist July, 
1881, and that they were entitled to oppose 
in compensation a larger sum paid to the 
Corporation of Montreal for assessment im- 
posed under 42 & 43 Vic, cap. 53 (P.Q.), 
which statute was passed after the purchase. 
To this the respondent replied that the appel- 
lants had accepted Mrs. L. as a new creditor 
delegated to receive payment, and had waived 
all pretension or grounds which they might 
set up against their vendors, and that all 
assessments imposed or attempted to be im- 
posed prior to 42 <& 43 Vic, cap. 53, were null 
and void and had been so declared. 

The Superior Court held that the compen- 
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sation pleaded had taken place and dumiss- 
ed the lespondeat's action. 

On appeal, this judgment was reversed by 
the Court of Queen's Bench for the following 
amongst other reasons : That neither the res- 
pondent nor her asuteur, Mrs. L., were garants 
of the company, and that the respondent was 
entitled to be paid,notwithstanding any claim 
the said company might have {gainst their 
vendors, under the warranty stipulated in 
their deed of eale. On appeal to the Supreme 
Court of Canada: 

HMf that the above reason, given by the 
Court of Queen's Bench, was suilicient to dis- 
miss the appellants' plea of compensation. 

Hdd also, on cross appeal, affirming the 
judgment of the Court below, that interest 
should only be charged from 1st July, 1881. 

Appeal dismissed with costs, and cross, 
appeal dismissed with costs. 

PagnuelOf Q.G, for appellant 

Oeoffrion, Q.C., for respondent. 

■ # 

The Canada Southern Railway Company 
(Defendants), Appellants; and Geoboe 
CiiOusB (Plaintiff), Respondent 

On appeal from the Court of Appeal for Ontario. 

Farm crossing ^ Liability of railvxiy com- 
pany to provide— Agreement with agent of 
company— 1^ & 15 Fic., cap, 51, sec. 13— 
BiibAitMiim of " at " for " and " hy Cons. 
Slats, of Canada, cap. 66, sec. 13. 

The C. S. R. Co,, having taken for the pm> 
poses of their railway the lands of C, made 
a verbal agreement with C, through their 
agent T., for the purchase of such lands, for 
which they agreed to pay $662, and they also 
agreed to make five farm crossings across 
the railway on Cs. fiarra, three level crossings 
and two under crossings ; that one of such 
under crossings should be of sufficient height 
and width to admit of the passage through 
it, from one part of the farm to the other, of 
loads of grain and hay, reaping and mowing 
machines; and that such crossings should 
be kept and maintained by the company for 
all time for the use of C, his heirs and assigns. 
C. wished the agreement to be reduced to 
writing, and particularly requested tiie agent 
to reduce to writing and sign that part of it 
relative to the farm crossings, but he was 



assured that the law woul(^compel the Co. 
to build and maintain such crossii^ without 
an agreement in writing. C. having received 
advice to the same effect from a lawyer whom 
he consulted in the matter, the land was sold 
to the company without a written agreement 
and the purchase money paid. 

The farm crossings agreed upon were fur- 
nished and maintained for a number of years, 
until the Ca determined to fill up the por- 
tion of their road on which were the under 
crossings used by C, who thereupon brought 
a suit against the Co. for damages for the in- 
jury sustained by such proceeding and for 
an injunction. 

Held, (Ritchie, C. J. and Foumier, J., dis- 
senting), that the evidence showed that the 
plaintiff relied upon the law to secure for 
him the crossings to which he considered 
himself entitled, and not upon any contract 
with the Co., and he could not therefore com- 
pel the Co. to provide an under crossing 
through the solid embankment formed by 
the filling up of the road, the cost of which 
would be altogether disproportionate to bis 
own estimate of its value and of the value of 
the farm. 

Held alsoy that the Ca were bound to pro- 
vide such farm crossings as might be neces- 
sary for the beneficial enjoyment by C. of 
his farm ; the nature, location and number 
of said crossings to be determined on a refer- 
ence to the master of the court below. 

Brown V. The Toronto and Kipissing Ry. 
Co., 26 U. C. C. P. 206, overruled. 

SembUy — The substitution of the word " at ** 
in sec. 13 of cap. 66 of the Cons. Stats, of 
Canada for the word " And " in sec. 13 of 
cap. 51 of 14 & 15 Vic. is the mere correc- 
tion of an error, and was made to render 
more apparent the meaning of the latter 
section ; the construction of which it does not 
alter nor affect 

Appeal allowed with costs. 

Oatanach for appellants. 

McCarthy, Q. C, & Robb for respondents. 



The Canada Southern Railway Company, 
(Defendants) Appellants, and Jambs 
Erwin, (Plaintiff) Respondent. 

Farm Crossing — Agreement for cattle pass — Cbfi^ 

struction of — Liubility of railway company 

to maintain — Substitution of solid embank" 

mentfor trestle bridge. 

In negotiating for the sale of lands taken 
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by the C. S. Ry. Co. for the purposes of their 
railway> the agent of the company signed a 
written agreement with the owner, which 
contained a clause to the effect that such 
owner should have **Uberty to remove for 
his own use all buildings on the said right of 
way, and that in the event of there being 
constructed on the same lot a trestle bridge 
of sufficient height to allow the passage of 
cattle, the company will so construct their 
fence to each side thereof as not to impede 
the passage thereunder." 

Held, reversing the judgment of the court 
below, Ritchie, C. J., dissenting, that under 
this agreement the only obligation on the 
company was to maintain a cattle pass, so 
long as the trestle bridge was in existence, 
and did not prevent them from discontinuing 
the use of such bridge and substituting a 
solid embankment therefor without pro- 
viding a pass under such embankment. 

Appeal allowed with costs. 

CcOtanach, for appellants. 

McCarthy f Q,C,, and Rohh for respondent 

Re Standard Firb Ins. Co. (Caston's Case.) 

Ofi appeal from the Court of Appeal for Ontario. 

Joint Stock Co, — Contributorie»—,Stf}>Kripi%on 
for Stock. 

The act of incorporation of a joint stock 
company provided '* that no subscription for 
** stock should be legal or valid until 10 per 
" cent should have been actually and bona 
"fide paid thereon." 

C gave to the manager of the company a 
power of attorney to subscribe for him ten 
shares in the company — the power of attor- 
ney containing these words : " And I here- 
** with enclose 10 per cent, thereof, and ratify 
*' and confirm all that my said attorney may 
" do by virtue thereof." The 10 per cent 
was not, in fact, enclosed, but the amount 
was placed to the credit of C. in the books of 
the company, and a certificate of stock issued 
to him, which he held for several years. 

The company having failed, proceedings 
were taken to have C. placed on the list of 
contributories, in which proceedings he gave 
evidence to the effect that the ftum to his 
credit was for professional services to the 
company, he having been appointed a local 



solicitor, and there had been an arrange- 
ment that his stock was to be paid for by 
such services. 

• ^Tie/d;— Affirming the judgment of the 
Court below, Henry, J., dissenting, that C. 
was rightly placed on the list of contributo- 
ries. 

Appeal dismissed, with costs. 

A. C. Qalt for appellant. 

Bain^ Q.C.y for respondent 



The London & Canadian Loan & Agency Co. 
(Limited), Sidney S. Hamilton and 
Robert B. Hamilton (by original writ), 
(Defendants) Appellants; and Gborob 
Warin and James Warin (Plaintiffs), 
Respondents 

By order to proceed. 

The London & Canadian Loan & Agency Co. 
(Limited), Sidney 8. Hamilton and Rob- 
ert B. Hamilton (Defendants), Appel- 
lants ; And George Warin and George 
WaIin, Executor of Jami» Warin, de- 
ceased (Plaintiffs), Respondents. 

On appeal from ihr Court of Appeal for Ontario. 

Navigation— Interference with — Public Naviga" 
bh' Waters — Water LotR — Crown Grant — 
Easement — Trespass. 

W. was lessee under lease from the city of 
Toronto of certain water lots held by the said 
city under patent from the Crown granted in 
1840, the lease to W. being given under autho- 
rity of the said patent and of certain public 
statutes respecting the construction of the 
Esplanade, which formed the northern boun- 
dary of said water lots. 

Held: — Affirming the judgment of the 
Court below, that such lease gave to W. a 
right to build as he chose upon the said lots, 
subject to any regulations which the city had 
power to impose, and doing so to interfere 
with the right of the public to navigate the 
waters. 

Held also, that the said waters being navi- 
gable parts of the Bay of Toronto, no private 
easement could be acquired therein while 
they remained open for navigation. 

Appeal dismissed, with costs. 

Amoldi for appellants. 

C, Robinson, Q.C., 4r T, P. Qalt for respond- 
ents. 
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Roderick McDonald (Defendant) Appellant; 
and David McPherson (PlaintiflO Res- 
pondent 

On Appeal from the Supreme Court of Nova 

Scotia, 

% 

Bill of lading — Assignment of— Property in 
goods tmder — Stoppage in transitu — 
Replevin. 

H., of Souris, P.KI., carried on the business 
of lobster packing, sending his goods to M., 
of Halifax, N.a, who supplied him with tin 
plates, &c. They had dealt in this way for 
several years when, in 1882, H. shipped 180 
cases of beef, via Pictou and I. C R, address- 
ed to M. The bill of lading for this shipment 
was sent to M. and provided that the goods 
were to be delivered at Pictou to the freight 
agent of the L C. R. or his assigns, the freight 
to be payable at Halifex. M., the consignee, 
being on the verge of insolvency, indorsed 
the bill of lading to McM. to secure accom- 
modation acceptances. H. drew on M. for 
the value of the consignment, but the draft 
was not accepted, and H. then directed the 
i^nt of the I. C. R. not to deliver the goods. 
The goods had been forwarded to Pictou, and 
the agent there telegraphed to the agent at 
Halifax to hold them. McM. applied to the 
agent at Halifax for the goods and tendered 
the freight, but delivery was refused. In a 
replevin suit against the Halifax agent : 

Heldt aflSrming the judgment of the Court 
below, Henry, J., dissenting, that the goods 
were sent to the agent at Pictou to be for- 
warded, and he had no other interest in 
them, or right or duty connected with them, 
than to forward them to their destination, 
and could not authorize the agent at Halifax 
to retain them. 

Held also, that whether or not a legal title 
to the goods passed to McM., the position of 
the agent in retaining the goods was simply 
that of a wrong doer, and McM. had such an 
equitable interest in such goods, and right to 
the possession thereof, as would prevent the 
agent from withholding them. 

Appeal dismissed with costs. 
Henry, Q,C,, for appellant. 
Ordham, Q.C.,for respondent. 



COURT OF QUEEN* S BENCH-- 
MONTREAL* 

Lessor and Lessee-^Repairs to Leoied Premif^es^ 
Damages— ResUiation of Lease — Mi*t en 
Demeure. 

Held, 1. (Affirming the decision in Review, 
M. L. R., 1 a C. 414) :— Where the lessor, in 
making repairs to the leased premises, used 
material which emitted a disagreeable odonr 
and damaged the stock of the lessee, a grocer, 
that the latter was entitled to have the lease 
rescinded and to recover the amount of da- 
mages sustained by him. 

2. In such circumstances the more regular 
course is that the lessee should put the lessor 
en demeure to remove the cause of damages, 
before bringing an action in resiliation of the 
lease and to recover damages. DaigneautS: 
Levesque, Jan. 27, 1886. 

Carrier — Responsibility — Injury to Passengers— 
Onus Probandi. 
Held ^— That a company engaged in the 
conveyance of passengers is responsible for 
injuries sustained by a passenger while 
being carried in the company's vehicle, un- 
less it be proved by the company that it was 
impossible for them to prevent the accident — 
Montreal City Passenger Ry. Co. <k Irwin, May 
26, 1886. 

Parish — Canonical and CivU — Breeticn and 
Division of Parishes — Tithe. 

Held :— (Affirming the decision of CSmon, 
J., 7 Legal News, 415)— That when a portion 
of a canoiiical parish civilly constituted is de* 
tached by decree of the bishop and annexed 
to a canonical parish not civilly constituted, 
the tithe is due by an inhabitant of the dis- 
membered parish to the new cwri. 

Under the old law of France prior to tbe 
cession, the bishop had the right to create, 
unite or divide parishes in the interest of the 
church, having due regard to vested rights ; 
and this condition of things has not been 
affected by the laws enacted for the provinoe 
of Quebec since the cession of Canada.— 
Cadot & Ouimet, May 21, 1886. 

* To appear in Montreal Law Eeports, 2 Q. B. 
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COURT OF APPEAL. 

London, June 24, Aug. 9. 

LoBD EsHiB, M.R, BowBN, L.J., Fry, L.J. 

Pandokf & Co. V. Hamilton Fraser & Co. 

Oharter-party^BiUof Lading-^ExcepUd PeriU 
--Dangers and Accidents of the Seas- 
Cargo Damaged by Sea Water — Pipe 
gnawed through by Bats. 

Appeal from a decision of Lopes, jT, on 
further oonaideration. 

Action by charterers of a ship and holders 
of a bill of lading for damage done to a cargo 
of rice shipped by them on boaid the defend- 
ants' ship, which had been chartered by the 
plaintiffs to proceed to Akyab and ther« 
load a cargo of rice for Liverpool The ex- 
cepted perils in the charter-party were the 
act of God and all and every other dangers 
and accidents of the seas, rivers, and steam 
navigation of whatsoever nature and kind 
and errors of navigation during the voyage- 
The bill of lading was to the same effect. 
The damage was caused during the voyage to 
Liverpool after the ship had left Akyab by sea 
water passing through a hole in a metal pipe 
connected with a bath-room in the vessel, 
tbe pipe having been gnawed through by 
rats. It was not disputed that all reasonable 
precautions had been taken to keep down 
the rats during the voyage, and the jury 
fband that the rats which caused the damage 
were not brought on board by the shippers 
in the course of shipping the rice at Akyab, 
and that those on board had taken reason- 
able precautions to prevent the rats coming 
©n board during the shipping of the carga 

Lopes, L.J., on further consideration, di- 
rected the verdict and judgment to be entered 
for the defendants, on the ground that the 
case was one of danger or accident of the 
fleas within the exception in the shipping 
documents, and that the shipowners were 
exonerated. 

Their Lordships allowed the appeal, being 
of opinion that as the immediate cause of 
the damage done to the cargo, was the enters 
ing in of sea water, whilst the effective cause 
was the gnawing through of the pipe by the 
rats, the damage was not done by any danger 
or peril of the seas. | 



REWARDS FOR AIDING JUSTICE, 
On Aug. 3, before Mr. Justice Benman and 
a common jury, the case of Baa:ter v. Kemble 
and others was heard. It was an action 
brought by a pawnbroker's assistant against 
justices of the peace for a division of the 
County of Essex, to recover from them the 
sum of 25% being the amount of the reward 
offered by them for information leading to 
the apprehension and conviction of the mur- 
derers of Inspector Simmons near Romford, 
in January of last year. The defence was 
that plaintiff' was not the person who gave 
the information. 

The Romford murder took place on Janu- 
ary 20, 1885, when Inspector Simmons, while 
in pursuit of three burglars, was shot by one 
of them with a revolver and killed. The man 
who fired the shot was afterwards convicted 
and hanged. On January 27 the defendants 
published a placard offering a reward of 250^. 
to any person who should give such informa- 
tion 'as might lead to the apprehension and 
conviction of one or all of the offenders.' 
The description of two of them given by a 
policeman who was with Siirmions was in- 
serted, as also the name of the third man, 
Dredge, who was recognized. This reward 
was now claimed by plaintiff, who asserted 
he was the person who gave the information 
by which the man who actually fired the 
shot was taken and convicted. According to 
the evidence of the plaintiff it appeared that 
he was manager to Mr. Lawley, a pawn- 
broker, at 128 Seymour Street, Euston Square* 
On February 16, 1885, Superintendent Dobson 
and Sergeant Rolfe called at the shop and 
asked him if he knew a man called Menson. 
Witness replied that he did, and that the 
man and his wife used to pledge things ther«, 
and gave their address as 24 Medbum Street 
He was then asked if the man had ever 
pledged a revolver there, and he told them he 
had, but could not then give the dates* They 
came another time, when witness told them 
the dates of the pledging and redemption of 
the revolver. Superintendent Dobson then 
informed witness that the man was wanted 
for the murder of Inspector Simmons, and 
that if he could put them in the way of tak- 
ing him he should have 100?. Witness further 
stated that he suggested that warning should 
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be given to the police at Piatt Street Police 
Station for them to be in readiness to send 
down and arrest the man should he come 
again. A photograph was shown him which 
he recognized as Menson, but in the phot<> 
graph the man had a beard which he had 
cut off: On March 10 an assistant called 
Hunniman came to witness and said he be- 
lieved that the man in question was in the 
shop. Plaintiff then went in and recogmzed 
him. He wished to pledge a revolver the 
same as before. Plaintiff managed to send 
Hunniman to Piatt Street while he detained 
the man in conversation, and the police came 
down and arrested him in the shop. In cross- 
examination, plaintiff" said he had seen the 
placard offering the reward. He h^ seen 
the man some two or three* times. He had 
told him he was a commercial traveller, and 
he never knew he went by th« name of I«e. 
The police called many times on the matter, 
but he did not act under their directions at 
alL After the man had been convicted, he 
wrote claiming the reward. It was suggested 
the reward should be di v ided. 

At the conclusion of the evidence Mr. 
Graham, for the defendants, submitted^ on 
the authority of Thatcher v. England^ 3 C. B. 
254 : 15 Law J. Rep. C. P. 241, and 2Wn^ v. 
Walker, 36 Law X Rep. Q. B. 112 ; L. R. 2 
Q. B. 301, that the plaintiff' could not recover 
unless he gave the first information, and 
that the evidence showed that the fi^jst in- 
formation was given either by Sergeant Rolfe, 
or Mrs. Salmon, or Mrs. Dredge. 

Mr. Witt, for the plaintiff", submitted that 
the question for the jury was whether the 
plaintiff gave the first effectual information, 
but the learned judge refused to withdraw | 
the case. _ , , 

Counsel on both sides having addressed 
the jury on the facts, Mr. Justice Denman 
summed up. He said these cases were vey 
difficult to decide, owing to the vague word- 
ing generally used in the placards offering 
rewards, and he expressed a strong opinion 
that these offerings of rewards ought to be 
abolished altogether. After exammmg the 
evidence, he told them he should leave it to 
them to say whether the plaintiff was the 
first person who gave information which led to 
the apprehension and conviction of the man 
Lee; if so, then they should find a verdict 
for him. If they did not come to that con- 
clusion, then they should find for the defend- 
ants. , , 

After deliberating for more than an hour, 
the jury sent into Court to inquire whether 
the parties would take the verdict of the 
majority, and on this being agreed upon they 
came in and said that the majority found a 
verdict for the plaintiff, and accordingly 
judgment was given for the plaintiff for 250^., 
the amount claimed, and the learned judge 
refused to stay execution. 



INSOLVENT NOTICES, ETa 

Que6ec QfficicU Gazette, JtUtf 17. 
Jvdieial AhandotunenU, 
Joseph Alfred ClaTeau, Chiooutimi. trad». July 14. 
Patrick Lynch, 8t. Btienne, trader. July 2. 
Jean Baptiate Parent, St. Aim6, saddler and tradsr, 
Julys. , . ^ 

CurcOan Appohnted- 

Re Joseph Monarque. Montreal. -Seath A Daveluy, 
■ r, Ju'-" 



Montreal, curator, July 9. z _a **k jt n.^«- 

Re Jean Baptiste Parent, SL Aim^.— Seath A Dave 

*"^;rA^d?er^ft'A5^dard.^^^^^ curator, 

•^"^^''- . midend.. 

Re Alphonse Decelles.— First and final dividend, 
payable Aug. 7. J. O'Cain, St. John's, curator. 

Re Sulpice T^lesphore St Cyr. -First M»d final 
dividend, payable ^ug. 2. A. Demera, Berthier. 
curator. 

Quebec Official Gazette, Jukf 24. 
CurxUon Appointed, 
/^c Alfred Charland, district of lUohelieu.— Kent & 
Turootte. Montreal, curator, J^^lf 1^. _Kent & 

Re ih N. Brown, distnct of Arthabaska.— Kent « 

''Xi\^ex''rai"-k^^^^^^^ Montreal, cur*- 

^'*-^'^^^- Dividend, 

Re Henry Seyigny, Three IUjer8.--Fiist aad final 
dividend, payable Aug. 7. at offioe of H. A. Bedard, 
Quebec, curator. 

Separation at to Properiy. 

Eleonore Lauson v. Naroisae OUvier Ruel.St. Saa- 
veur de Quebec. 

Qviebcc Official Gazette, July 8L 
Judicial Abandonmente. 
Re Chas. Cadolte, manufacturer, Montreal. Joljr 21. 
Re Theophile Jean Fradette, trader, St. Prune, 
I Chicoutimi, July 26. 
I Curatort Appointed. 

Re Charles Cadotte. manufacturer, Montreal- — 
A. M. CassilB, curator. Montreal, July 28. ^^.^, 
Re Roger Dandurand, restaurant keeper. Montreal. 
-J. B. E. Mathieu. curator. .Montreal. July ffl. 
i?« Patrick Lynch, St, Etienne de BeaubAmoia.— 



Seath A Lapointe, curator, Montreal, July 17. 
Re John Sexton, jun., St. Nicholas.— H. A. 
curator. Montreal. July 23. 



Bedaid, 



Dividends* 



Re Jos. T. Denis.— Second and final dividend, pay- 
able Aug. 20, L. P. Bruneau, Montreal, curator. 

/?<.N. Frechette & Co.. match manufacturers. - 
Dividend, Geo. Daveluy, Montreal, curator. 

GENERAL NOTES. 

To one who has observed the rapidity with which 
business is dispatched in an English Court, the slow- 
ness of our methods is intolerable. It is cerUinly a 
great compensation for the division of the legal pro- 
fession of Englarid that the Courts are always provided 
with a body of highly trained counsel who devote 
themselves exclusively to the trial of causes upon 
briefs prepared by attorneys, containing an abstract of 
the pleadings, of the testimony of each witness, uid of 
the legal questions involved-— JST- B- Brown «n tike 
' American Law Review^* 
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Vol. IX. AUGUST 7, 1886. No. 32. 

Referring to the case of the preliistoric boat 
{ante p. 239), the Law Journal (London) says :— 
*' In the case of The Brigg Boat Mr. Justice 
Ghitty missed whst appears the essential point 
of the case. The boat, although fossilized, is, 
it is admitted on all hands, a chattel If not, 
the wigs and pairs of spectacles in the well at 
Buxton are realty. If it is a chattel, how does 
the owner of the land obtain the property in 
it? The learned judge lays down, on the au- 
thority of a criminal case^ that the owner of 
the land had such possession of the boat as 
gave him a qualified property sufficient to sup- 
port an indictment in his name. That may be 
80, but a qualified property, good against a 
wrong-doer, is not the same thing as the abso- 
lute property which the plaintiff claimed. So 
far as we know, theonly process by which the 
property in a chattel vests in the owner of land 
on which it lies, is in virtue of an intention on 
the port of the owner of the chattel to affix 
it to the BoiL There was not only no evidence 
of any such intention, but there was clear 
evidence of an intention on the part of the 
owner of the boat to abandon his property in 
it There was no evidence of an intention on 
his part to abandon it to the owner of the soiL 
There was a general abandonment of it which 
inures to the benefit of the first finder, who 
were the defendants, the lessees. No doubt, if 
the plaintiff had not demised this land, no 
one but he could dig out the boat without 
committing a trespass,but in digging it out, the 
defendants were within their right, and were 
as much entitled to the boat as the street boy 
to the end of a cigar thrown away in the 
street The bdat was not in the nature of trear 
sure trove, because the depositor of treasure, 
so iar firom abandoning it, hides it away in 
order to find it again. Treasure trove belongs 
to the crown, because not being abandoned it 
does not vest in the finder. If the decision be 
right, and the possession of the plaintiff gives 
him thQ property as against the lessee, the 
poseeasion of the plaintiff's vendor would 
give him the property as against the plaintiff; 



the possession of his vendor's similarly, and 
so on, so far as the title can be traced. This 
endless prospect of litigation need not^ how- 
ever, be £aced, nor need we look for the per- 
sonal representative of the primeval Briton 
who left the boat where it is. This interesting 
savage evidently abandoned his property, to 
be found at last by a nineteenth-century gas 
company, who are entitled to rely on the prin- 
ciple of law in force through the ages that 
** findings are keepings." 



The journal representing more especially 
the solicitor branch of the profession in Eng- 
land, contains some severe reflections upon 
the demeanor of the bench. Beferring to a 
recent occurrence, it says :— '' The exhibition 
of temper by Mr. Justice Stephen, air Notting- 
ham Assizes, is one of those incidents which 
everyone must deplore. Mr. Stevenson, a soli- 
citor, appears to have had a dispute with' the 
judge's clerk, as to a document which, being 
held by both, came in two. The conduct of 
the solicitor does not seem to have been very 
reprehensible, and, indeed, it went wholly 
unpunished. But, verbally lashed by the 
judge, he mildly said that the members of his 
branch of the profession had a good deal to 
bear, which is perfectly true. This expression 
precipitated the judge into a flood of personal 
abuse, absolutely inexcusable, with the result 
that Mr. Stevenson must receive universal 
sympathy. Whether it is the distracting 
anxiety which Mr. Justice Hawkins says 
disturbs the judges, or the increased wear and 
tear of modem life, which is to be credited 
with the aggravated irritability which is to be 
found on the bench, we know not But of this 
we are convinced that, if the judges are to re- 
tain the respect of the profession, they must 
not presume too much upon their position." 



COPYRIGHT IN JUDGMENTS. 

In giving judgment in the case of Banks v. 
The West Publishing Company, Mr. Circuit 
Judge Brewer says that he finds that the 
English Courts have generally sustained the 
Crown's proprietary rights in judicial opin- 
ions, and then proceeds to state the author- 
ity upon the question as follows : — 

The first case in the order of time was that 
of Atkins against Stationers' Company, de^ 
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cided in the eighteenth year of Charles IL, 
being the year of 1666. Atkins having a 
patent from the Grown, claimed the exclusive 
right to print law books. The defendants 
had printed Boll's Abridgment A bill was 
brought by the plaintiff asking an injunction, 
which the Lord Chancellor granted. The 
case was appealed to the House of Lords. It 
was there argued that law reports were the 
king's property, because he pays the judges 
who pronounce the law. The House of Lords 
took this view of the case, and affirmed the 
decree below. The case will be foimd re- 
ported in Carter's Beport (p. 89). On page 
91 of the opinion it is said : "The salaries of 
the judges are paid by the king, and the re- 
porters in all Courts at Westminster were 
paid by the king formerly." 

The next case was that of Roper v. Sireator, 
decided in the year 1672, cited at length in 
Bacon's Abridgment (voL 6, p. 507), and in 
10 Modem (p. 106), and in 2 Showers (p^ 260). 
Boper purchased of the executors of Coke a 
third part of his reports. Defendant Streator 
had a patent of copyright from the king, and 
printed these reports. Defendant Streator 
pleaded the king's grant as an owner of the 
copyi^ght, the question being whether the 
king or Coke were the owners of the reports. 
The case was decided in the Court of King's 
Bench in fiavor of the plaintiff; an appeal 
was taken to the House of Lords, and the 
judgment of the King's Bench was reversed, 
upon the ground that the king was the owner 
of the copyright, and that the executors of 
the author of the reports could convey nothing 
(see 4 Burr. 2,316 ; Bacon's Abridgment, vol. 
6, p. 607). 

In the case of The Company of Statumers v. 
Parker, reported in Skinner's Beports (p. 233), 
Holt, who argued the case for defendant, said, 
on page 236, that he agreed the king had 
power to grant the printing of books con- 
cerning religion and law. In the case of 
Baskett v. The Vhivernty of Cambridge, report- 
ed in 1 William Blackstone (p. 105), and de- 
cided in the year 1758, the Court of King's 
Bench held that the right to print the Acts 
of Parliament belonged to the king. Hale, 
C. J., in deciding the case, said: 'So the 
year-books taken at the expense of the Crown 
gave the king the property by purchase.' 



The Chief Justice in this case gives the his- 
tory of the king's right to print and publish 
certain books at great length, and says : ' The 
king claimed copyright of Acts of Parliar 
ment before the grant of Henry VIII, and 
the copyright of the king was still asserted 
as well to books of religion as Acts of Parlia- 
ment;' and, in conclusion on this subject, 
the Lord Chief Justice says: 'The Crown, 
therefore, has na prerogative at common law 
over the act of printing, but is merely en- 
titled to especial copyrights.' In the case of 
Eyre v. Oaman, decided in 1781, and reported 
in 5 Bacon's Abridgment (p. 509), the Lord 
Chief Baron says: ' In the case oiBatkeliy. 
The Univernty of Cambridge, it was held that 
the right of printing Acts of Parliament rests 
in the king.' In the case of MiUer v. Taylor^ 
4 Burr. 2,305, the copyright of the king to 
all reports and Acts of Parliament was luUy 
confirmed by Lord Mansfield, in a very elar 
borate and able opinion. 

Short, in the *Law of Copyright' (p. 36), 
states that the exclusive sight was vested ut 
the king to print the reports of judicial pro- 
ceedings, statutes, orders of the Privy Coun- 
cil, translations of the Bible, etc. He frurther 
says that the claim of the Crown to this 
copyright has by some been based upon the 
right of property, by others on naked pre- 
rogative, by others on the ground that the 
expense of the publication is borne by the 
Crown ; as to the Bible, that the sovereign 
is the head of the Church. Some of the deci- 
sions place the right upon the Crown, that 
the Crown is bound to see that correct copies 
of the Bible, laws, and' judicial opinions are 
furnished the people. Others, that the Crown 
pays the judges who pronounce the opinions. 
Blackstone rests the right upon grounds of 
political and public convenience. * The king,' 
he says, ' as executive magistrate, possesses 
the right of promulgating to the people the 
acts of State and government ^see 2 Blacks. 
Com. 410). In view of this consensus of opi- 
nion on the other side of the waters, of the 
fact that the common law is in force in this 
country, so far as compatible with our sys- 
tem of Government and the condition and 
want of society, and that a mere change in 
the locwt of the government power from the 
down to the people ought not to work mar 
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terial change in the extent of th&t power, it 
may he that due regard for settled law for- 
bids a decision in accord with the views I 
have expressed. 

It is worthy of remark, however, that on 
this side of the waters, the proprietary right 
of the State in statutes or judicial opinions 
has never been adjudged, unless it is in two 
late cases, one in the Supreme Court of liias- 
sachusetts, and the other in the Supreme 
Court of Errors of Connecticut The opinioa 
in the former case I have not seen. In the 
latter, the Court says: 'The judges andre«:> 
porter are paid by the State, and the product 
of their mental labour is the property of the 
State, and the State, as it might lawfcQly do, 
has taken to itself the copyright' On the 
other hand, in the case of Davidson v. Whee' 
lock, decided in this district in 1866, by Judge 
Nelson, the Court refused an injunction to 
restrain the publication of the constitution 
and laws of Minnesota, as revised and re- 
enacted by the Legislature. In the course of 
his opinion, the learned judge uses this lan- 
guage : " It is true such compilation may be 
so original as to entitle the author to a copy- 
right on account of the skill and judgment 
displayed in the combination and analysis. 
But such compiler could obtain no copyright 
for the publication of the laws only, neither 
could the Ijegislature confer any such exclu- 
sive privilege upon him.' — American Law 
l$evi€w, 

OOUR DE CIRCUIT. 

Montreal, 10 juin 1886. 
Coram Plahondon, J. 
Mattb v. BiX>AIlD. 
JimdicHon — Personne ecdisiagtique^Dafnmages 

JxjQk: la Que les tribunaux dvUs dans la Pro^ 
vince de Quibec, ont jtaridiction pour enten^ 
dre eijuger les causes civiles pour ou contre 
wiepersmme ecdisiastique* 

2a Qi^il n*y a pas lieu d tme acHon en domr 
mage ombre tm cwri, parce qu*U await dit 
en chavre que lespersonnes qui avaient signi 
un certHkat pour VobtenHon d^une licence 
d^auberge avaient commis wi faux, alors 
qafU est prouivi qu^en efet, rapplicant pour 



licence n^itait pas quaUfiS tdquele cerHfloat 
le menHonnait. 

Feb CimiAH : La pr^sente action est une 
demande de dommages. 

Le demandeur Arthur Matte, est un nota- 
ble de la Paroisse de St Constant et le B^v. 
P. B^ard est le cur6 de oette mdme paroisse. 

L'action est une r^lamation de dommages 
resultant au demandeur du fait que le ddfen- 
deur aurait du haut de la chsire, diffam^ son 
caract^re. 

Le d^fendeur, qui est pr^tre, a rencontr^ la 
demande, d'abord par une exception d^lina- 
toira n s'est retranchd derridre ce qu'il 
appelle ses immunity eccl^iastiques. II 
plaide: 

" Ce que j'ai dit et fait dans oette drcons- 
tance, je I'ai dit et fait comme pr^tre et agis- 
sant comme tel dans I'exerdce de mon devoiri 
dans Valise de ma paroisse ; et ft ce titre je 
ne suis pas justiciable des tribunaux civils ; 
je ne relive que de I'autorit^ eccl^iastique. 

Je regrette beaucoup de ne pouvoir adopter 
la mani^re de voir du d^ndeur relative- 
ment aux immunity eccl^iastiques qu'il 
invoque; et ce, malgr§ que j'aie beaucoup 
admirg la science th^ologique d'un r^v^nd 
t^moin tr^ savant et tr^s ^rudit, produit par 
la d^ense. 

Ce r6v6rend t^moin, qui est M. le cur6 
Taillon, a essays de nous prouver que le droit 
canon 6tait le seul droit en vertu duquel le 
d^ndeur devait dtre poursuivi et jug^ 

J'ai beaucoup admir^, je le repute, le latin 
et la science de ce t^moin ; mais pour moi le 
Code Civil, qui est 6crit en fran^^ds, est la 
seule loi que je dois suivre. 

jy&pr^ le Code Civil, il n'y a aucune classe 
d'individus qui se trouve privil^^, il n'ex- 
iste aucun privilege quelconque pour exemp- 
ter qui que ce soit de r^pondre et de se sou- 
mettre aux ordres et aux jugementp de nos 
tribunaux. 

Je suis done d'opinionque le d^endeur est 
justiciable de ce tribunal, je trouve son ex- 
ception mal fond^ et je la renvoie; chaque 
partie payant ses frais sur ioelle. 

J'en viena maintenant au m^rita 

La plainte du demandeur est & Teffet 
qu'un certain dimanche de la fin d'avril 
1885, du hftut de la chsire de I'^lise de St. 
Constant, le Cur6 d^fendeur se serait servi 
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de oertaines ezpreGtsions que je citerai toat 
ft rhenre. 

Void un peu comment se sont passto les 
choses. 

Dans le mois d'avril 1885, deux h6teliexB 
tenaient auberge dans la paroisse de St 
Constant Tons deux se sont adressds aux 
commissaires fdd^raux pour obtenir le lenou- 
vellement de leur licence. 

Uun d'eux Pa obtenue mais Vautre, savoir 
un nomm^ Longtin se Vest vu reAiser A rai- 
son de repr^sientations faites aux commis- 
saires par M. le cuit6 B6dard, sur le d^faut de 
qualification du dit Longtin pour tenir une 
auberge. 

Le nomm6 Longtin s'est alors adress^ au 
conseil de la municipality pour obtenir une 
licence et s'est fiut signer par certain nombre 
de contribuables le certificat de qualification 
exig6 par la loi. Parmi les signataires de ce 
certificat se trouvait le demandeur. 

Ceat de U que commencent les griefe du 
demandeur. 

H appert que le cur6 aurait avant la pre- 
sentation de la requite de Longtin au conseil 
municipal eu vent de Pintention de Longtin 
de prendre ce recours, et qu'il a mis ses 
paroissiens en garde centre le danger de 
signer imprudemment et aveugltoent des 
oertificats de bonne conduite en faveur de 
gens qui n'en ^tait pas dignes. 

Jusque-lft, le cur6 faisait acte de bon prdtre, 
de bon citoyen, et agissait en homme qui 
vent le respect de la loi. 

La requite de Longtin fut n^anmoins pre- 
sents avec le certificat ainsi sign^, et grftce 
ft ce certificat elle fut accord^e ainsi que la 
licence demandee. 

Le lendemain de I'obtention de cette li- 
cence, qui etait un dimancbe, le d^fendeur 
monta en chaize et pr^chant sur le mensonge 
et le paijure, il dit ft ses paroissiens que 
oes d^lits etaient malheureusement trop fre- 
quents ; qu'on ne se faisait pas, gen^ralement, 
assez scrupule de livrer et sa parole et ses 
ecrits aveugiement, imprudemment et flEiusse- 
ment II dit alors que ceux qui avaient im- 
prudemment et aveugiement signe le certi- 
ficat au moyen duquel Longtin avait obtenu 
sa licence avaient commis un fjEtux. Voici 
les expressions du defendeur telle que rap- 
portees dans la declaration : 



Je passe les adjet^fs-qualificatifs d'introduc- 
tion. "Ceux qui ont signe le certificat de 
'' licence de J. 0. Longtin ou de oelui qui a 
** fait application devant le conseil munici- 
** pal pour telle licence en vertu de la loi 
" provindale, ont fieiit un faux. Je les accuse 
" d^avoir fait un faux et je le dirai en cbaire 
** tant que je le voudrai, ne m'occupant pas 
" des tribunaux dvils ; et si vous voulez 
" savoir ce que c'est qu'un faux, allez trouver 
" les avocata.'' 

Cest sur ces paroles que le demandeur 
base son griefl 

Je dois d'abord faire remarquer que le cure 
n'a pas nomme le demandeur oomme etant 
.un de ceux qui avaient signe le certificat n 
est en preuve qu'il n'a pas non plus nomme 
Longtin ; mais il a ete bien compria. II a 
dit, generalement, *' ceux qui ont signe ce 
certificat, ont fait un faux." 

Dans son plaidoyer au fond, le de&ndeur 
dit: 

" £n cette afiaire, j'ai agi comme prStre et 
comme tel, je suis charge de veiller ft la mo- 
ralite de mes paroissiens. Je savais depms 
longtempe que Longtin ne tenait pas une 
maison conformement aux exigences de la 
loi ; qu'il n'avait pas le nombre de lits re- 
quis ; qu'il laissait boire dans sa maison des 
gens ivres, et laissait jouer aux cartes chez 
luL Je savais tout cela et j'ai cm devoir 
m'adresser d'abord aux Commissaires afin 
d'empecher Tobtention de cette licence. 

** J'ai cm devoir ensuite mettre le conseil 
munidpal sur ses gardes et lorsque la chose 
a ete consommee et la licence obtenue, je n'al 
pas pu m'empScher de dire ft mes paroissiens 
qu'ils avaient signe un certificat fieiux ; qu'en 
declarant sous leur signature que Longtin 
etaitqualifie sous tons les rapports suivant 
la loi et la morale pour tenir une auberge lis 
avaient signe un certificat fiaux et declare itre 
trot ce qu'ils savaient itrefauxJ* 

Cest 1ft le plaidoyer du defendeur. 

Je crois que toute la difficulte est claije- 
ment resolue par la preuve. II n'y a pas le 
moindre doute que ce que le cure a dit ft 
repoque mentionnee se rapports ft Longtin, 
et que Longtin n'a pas tenu, I'annee prece- 
dente une maison telle qu'il devait la tenir. 

U est prouve qu'il n'a pas eu dans son 
h6tel les acoommodements voulus par la loi. 
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U est prony^ qa'il a donn^ & boire & des gens 
ivies, et que des femmes y sont all^ chex^ 
cher leois maris ivres. II est aossi en pieave 
que Longtin a laiss^ jouer aux cartes dans sa 
maison. 

Le ctir6 avait raison de's'adresser au con- 
seil municipal pour empScher Tobtention de 
la license, et je snis d'opinion qtte le cui6 
ayait droit de r^clamer en chaire et dans les 
termes dont il s'est servi centre le ddlit moral 
oommis par ceox de ses paroissiena qui 
avaient sign^ oe certificat de Longtin. H est 
prouT^ qu'aucun des signataires ne pouvait 
ignorer les drconstanoes qui ont motive Top- 
podticm du ciir6 & Pobtention de cette licence 
et le demandeur les connaissait comme les 
anties sigdataiies. 

Le curg a accuse les personnes qui avaient 
sign^ le certificat de Longtin d'avoir commis 
un fiaux. £h bien, est-ce 1& un expression 
impropre? 

En frangais, ce n'en est pas une. Dans le 
langage du pays on ne lui donne peut-^tre 
pas tont-l^£ut la mdme port^e. Mai%d'apr^ 
les antorit§s citto le d^fendeur avait droit de 
se servir des expressions dont il s'est servi. 

Je sais que dans la Jangue usuelle de notie 
pays si Ton entend dire que quelqu'un a 
commis un faux, tout de suite I'id^ vient 
que c'est une offense criminelle. N^anmoins 
il est paifaitement prouv6 par tons les t^ 
moins que personne ne s'est trompe sur le 
sens des paroles du Gur^. Toutes les per- 
sonnes prtontes ont compris que M. le Cur6 
accnsait les signataires du certificat en g^n^ 
rat, le demandeur comme les autres, d'avoir 
faussement oertifi^ comme vraie une chose 
iausse. 

Chose singulis, ce n'est pas Taubergiste 
qui se plaint des paroles du Curg ! c'est un 
des signataires du certificat, qui n'a pas 6t6 
nomm^, et qui se trouvait compris dans la 
classe de personnes auxquelles le d^endeur 
rtf(grait alors. 

Je dois ajouter que le dimanche suivant, 
avant I'institution de Taction, le Cui^ ayant 
appris que Texpression dont il s'^tait servi 
avait bless^ quelques-uns de ses paroissiens, 
s'est adress6 de nouveau en chaire, ^ ces 
mSmes paioissiens et leur a dit qu'il ne vou- 
lait rien retractor, mais qu'il voulait leur 
r6p6ter et leur expliquer ce qu'il avait i^lle- 



ment dit en se servant des mdmes paroles. 
II a fait ce qu'il devait faire en conscience, 
n a dit: I'expression dont je me suis servi 
comportait telle et telle chose et rien de plus. 
Dans ces circonstances, je suis d'opinion que 
le cur6 n'a fait que son devoir. H est dit 
dans la d^laration que le cur6 est un plai- 
deur, et qu'il a eu souvent maille & partir en 
justice! A-t-il plaid6 ailleurs qu'ici? Je I'i- 
gnore. Mais je dois declarer que dans le cas 
actuel il n'y a pas de reproches & lui faire. 
S'il est venu en Cour, c'est qu'on I'y a tratn^ 
et il en sort trte bien ! Action renvoy^ avec 
d^pens. 

mhier d: PeUetteTf avocats du demandeur. 

Pagnvdo, TaiUcn^d: Oouin, avocats du d^ 
fendeur. 
(j. J. a) 

SUPERIOR COURT^MONTREAL* 
Sharehotder^LiahUity for oaUB-^AUotmeni oj 
Hock—Evidence^a C. P. 1034 -^IrUerven- 
Hon. 

1. An action for calls may be maintained 
against a person who signed the subscription 
list, and appended the number of shares taken 
by him, although no allotment of stock was 
ever made by the directors. 

2. The subscription of shares in a company 
proposed to be incorporated is a mere proposi- 
tion to take stock therein, and is not bind- 
ing; but where the subscriber's name has 
been inserted in the letters patent, even with- 
out his knowledge or consent, he is liable as 
regards third paurties. 

3. Verbal evidence is inadmissible to estab- 
lish that a subscription to stock, which is ab- 
solute on its face, was made conditionally. 

4. The liouidator of an insolvent corpora- 
tion is entitled to intervene in an action by a 
creditor against a shareholder of such cor- 
poration for unpaid calls.— Xa Banque d^Hochc 
hga V. Oarih, Loranger, J., June 26, 1885. 



THE PHOTOGRAPH A8 A FALSE 
WITNESS. 
In commenting last week on a decision 
given by Justice North, and which decision 
seems to have been very much influenced 
by a photograph, we alluded to one way in 
which photography may give directly fftlse 
evidence, and we may now mention an- 
other typical casa A friend of ours, who 
some years ago had a portrait studio in the 
city, formed a speaking acquaintanceship 

* To appear in M.L.R., 2 & C. 
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with a solicitor, as the result of meeting him 
almost daily at a dining-room. One day 
the solicitor greeted the photographer by ex- 
pressing high disgust towards photography 
and photographers; **for," said he, "one of 
you lellows will make me lose an ancient 
lights case to-morrow." "More fool you," 
answered the photographer; "you should 
get some photographs taken on your side 
also." In a close conversation of some fif- 
teen minutes, which followed, the solicitor 
learned what he did not know before; he 
learned that the photograph may be made 
to speak for this or for that, according as the 
finger of mammon does point An inspec- 
tion was made, and it was found that a pho- 
tograph so untruth-tolling as to be altogether 
satisfactory to the plaintiff could only be 
taken under the following conditions. The 
lens must include an exceptionally wide 
angle ; the view must be take from the roof 
of a certain building in the neighborhood, 
and lato in the afternoon. Much work had 
to be done. The lens had to be borrowed 
ftom a celebrated optician, who had only 
just succeeded in constructing his first extra 
wide-angle lens. Difficulties as to access to 
the desired standpoint had to be overcome, 
but all the obstacles were surmounted, and, 
to the deliglst of the lawyer, a photograph 
was produced which showed the new wall 
as being close to the plaintiff's premises, and 
magnified into disproportion, while the long, 
black evening shadow trailed across the di- 
minished building of the plaintiff, render- 
ing his windows almost invisible for the 
very blackness. Here was a striking con- 
trast to the defendant's photograph, which 
showed the plaintiff's building large, and 
illuminated by the mid-day light, while on 
the remote edge of the picture was the re- 
cently-erected wall, to be seen as small and 
distant To revert to the case which was 
heard last week. Justice North, when he 
said that " he had seen some very clear pho- 
tographs which convinced him that the in- 
scription was put up in such a way that 
passers-by would not be deceived," may 
have been fully aware of all the circum- 
stances we referred to. He may have known 
that a signboard may be painted with two 
totally different inscriptions, one of these in- 



scriptions being latent to the eye, and patr 
ent to the ordinary sensitive plato; while 
the other inscription is patent to the eye, 
but latent to the sensitive plate. He may 
have studied the recent developmento of 
ortho-chromatic photography, and he may, 
perhaps, look forward to the time when 
it may be possible to reprosent on the sensi- 
tive plate all objects in their correct relative 
intensities. He may have known how pho- 
tography has sometimes done good service 
in rendering obvious things invisible to the 
eye ; how stars invisible to the eye can be 
seen by the recording eye of the camera ; 
how erased writing has been brought to 
light, and how the markii^ of eruptive 
disease have been seen by the camera before 
the eye could detect them. Knowing all 
this, he may have satisfied himself that the 
photographs were truthful ones. There is, 
however, -a possibility that he did not know 
much about the possibilities of the case, and 
that he took it for granted that photographs 
cannot Ije. If so, he has created a dangerous 
precedent Photographs ought to be seldom 
received, except in conjunction with the per- 
sonal evidence of the photographer who took 
them, and when there is satisfactory, inde- 
pendent evidence that the photographs are 
truth-speaking witnesses. "Can the sun 
lie ? " is often asked ; but asked much in the 
same spirit as that in which he who told so 
much unpleasant truth to the people of 
Israel asked, " Can the leopard change his 
spots?" A question which is supposed to 
carry its own answer. Perhaps we may say 
that, though the sun does not lie, the liar 
may use the sun as a tool, and, in doing so, 
he, the perverter of the truth, may quote 
such old questions as — Quis dicere falnan 
golem audeat t assumii^ that the answer is 
80 obvious as to bs altogether superfluous. 
Let all, then, beware of the liar wno lies in 
the name of truth. — Iruik Law 31fn«a. 



MODE OF SWEARING WITNESSES^ 

It will be remembered that several letteis 
recently appeared in these columns under the 
heading, "Kissing the Book." They arose 
from the circumstance that a medical witness, 
when giving evidence in the Divorce Court, 
objected to kiss the book presented to him, on 
the groundSf that as the two previous wit- 
nesses were common prostitutes, he might 
incur a risk of infection. Simultaneously, 
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aeveral medical witneeses in different parts 
of the country made a similar objection, the 
dlfficolty in each case being eventually got 
over by the witness being permitted to kiss 
the open book. Mr. John Patterson, J. P., of 
Liverpool, has recently addreased a letter to 
one of the local daily papers, in which he calls 
attention to the Act of Parliament which is 
still in force, and which runs as follows: 
" 1 & 2 Vict, ch. 105, 14th Aug. 1838. Be it 
declared and enacted. That in all cases in 
which an oath may lawfully be and shall 
have been administered to any person, either 
as a juryman, or a witness or a deponent in 
any i»x>ceeding, civil or criminal, in any court 
of law or equity in the United Kingdom, or 
on appointment to any office, employment, or 
on any occasion whatever, such peison is 
bound by the oath administered, provided 
the same shall have been administered, in 
such form and with such ceremonies as such 
person may declare to be binding ; and every 
Bach person, in case of willful false swearing, 
may be convicted of the crime of perjury in 
the same manner as if the oath had been 
administered in the form and with the cere- 
monies most commonly adopted. ** Mr. 
Patterson contends from this that any Pres- 
byterians may claim to be sworn as their 
coreligionists in Scotland and Ireland are, 
with uplifted hand. Wa have taken some 
pains to ascertain the law upon this point, 
and find that not only is this true, but also 
that any native of Scotland or other country 
where the oath is administered with uplifted 
hand may claim to be sworn in a similar 
manner. And, moreover, any person who 
declared that that is the method of taking 
the oath which he considers binding may 
claim to be sworn, be his or her nationality 
or religion what it may. All that is required 
by the court is that an oath shall be taken 
before it. It wiU thus be seen that all those 
witnesses who object to the kissing of the 
same book can avoid doing so, provided they 
declare that by holding up the right hand 
while the words of the oath are repeated they 
consider themselves duly sworn. Whether 
this may lead te the universal adoption of 
the Scotch oath remains to be seen, but there 
can be no second opinion as to its being pre- 
ferable to the present mode adopted in 



England. Even if the risk of infection were 
remote, the successive handling and kissing 
the book by a number of witnesses is, to say 
the least, an uncleanly practice. Should any 
objection be taken by the court to a whole- 
sale preference for the uplifted hand, perhaps 
each witness will be permitted to bring his 
own testament — Lancet 



REFUSAL TO TESTIFY. 
On Monday, in the course of the trial of an 
action before Mr. Justice Field, a witness, 
who spoke with a very strong American ac- 
cent, decliued to be sworn, until he was paid 
for havinj^ been kept here in England, await- 
ing this trial for two and a half years. The 
learned judge asked, " What sum is it you 
claim?" Witness— "£450, judge." Mr. Justice 
Field—" Will you give your evidence if the 
plaintiff's solicitors undertake to pay you 
such a sum as the court shall determine to be 
fair and reasonable?" Witness— "I guess 
that depends on what the court decides." 
A solicitor's clerk was here called and proved 
the service. The witness, addressing the 
clerk in indignant tones, said : ** Is that the 
way you serve mbpanas in a British court? 
Coming up and shoving a bit of blue paper 
into my face, the contents of which I don't 
know, and which I have not read. Do you 
wear no badge to show your authority? 
Why, Mr. Judge, I didn't know who he waa. 
Didn't know him from a row of beans !" 
After some discussion, Mr. Justice Field 
retired to consult another judge. On his 
return, he said : " This is a most exceptional 
case ; neither my learned brother nor I have 
ever known the like. For here we have a 
foreigner — in the sense that he resides with- 
out our jurisdiction— refusing to give evidence 
as acrreed, and he evidently has been detain- 
ed in this country for a long time, at the 
request of the plaintiffs, and so has been 
prevented from earning, he states, £15 a 
month. This is his story, and I have no 
means of trying such a question, nor do I 
intend to do sa If I thought for a moment 
(addressing the jury), gentlemen, that this 
man was refusing to give his evidence for 
any contemptuous reasons, I should not hesi- 
tate, but would follow the usual course in 
such cases, and commit him. But I do not 
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think that he ia so acting, and under all the 
peculiar circumstances of this case, I decline 
to imprison this man, unless counsel can give 
me some authority upon which I can act" 
As counsel could not cite any authority, the 
witness escaped.^--2x>nd(m Law Times. 



DISMISSAL OF GOVERNESS, 
On July 22, before Lord Esher, M.R., with- 
out a jury, the case of Procter y. Bacon was 
heard. The plaintiff was a governess, and 
claimed damages for wrongful dismissal 
The evidence showed that in September, 
1886, the plaintiff had been engaged by Mrs. 
Bacon, of Blount's Court, Henley-on-Thames, 
at a salary of 75^ a year, subject to three 
months' notica She entered on her duties 
in September, and on December 16 left for 
her Christmas holidays. As she was on the 
point of leaving, and while the carriage was 
at the door, to take her to the station, an 
unpleasantness arose between her and the 
servants in consequence of no lunch being 
ready for her. Mrs. Bacon, three of whose 
children were ill at the time, was called 
downstairs, and found, according to her 
statement, the plaintiff in the hall in a 
violent passion and abusing the servants 
generally. She refused to come into the 
dining-room and speak to Mrs. Bacon, and 
after she left Mrs. Bacon wrote and required 
her to apologise for her conduct before she 
returned. The plaintiff declined to do this, 
and was accordingly dismissed, the defend- 
ant refusiiig to ^y three months* salary in 
lieu of notice. ^Ividenoe corroborating that 
of Mrs. Bacon was given by the servants 
respecting the plaintiff's behaviour at the 
time of leaving. The plaintiff admitted that 
she was 'excited,' but said that 'no one 
knew what she had to i>ut up with from the 
servants.' — Lord Esher, in giving judgment, 
remarked that both ladies had acted wrong- 
ly, the plaintiff in getting into a passion 
with the servants, and Mrs. Bacon in refus- 
ing, though she did it by her husband's 
advice, to pay the three months' salary. But 
a servant could only be dismissed without 
notice on account of misconduct so serious 
as to be inconsistent with the continuance 
of the relationship of master and servant 
The plaintiffs conduct in the present case 
fell snort of that. His lordship accordingly 

Save judgment for the plaintiff, giving as 
amages a quarter's salary, amounting to 
18Z. 16«. 



INSOLVENT NOTICES ETC, 

Quebec Qffieitd ChutUet A%o, 7. 

Judicial Abandonment. 

Th^ore H. Malette, trader, Montreal, July 26. 

Ouraion oitpoifUed* 

Re J. A. Clareau, Chiooatimi. — H. A. Bedud. 
Quebec, oarator, Aug. 2. 

Be Theodore H. Malette.— J. C. Marohand, Mont 
real, curator, Aug. 3. 

Dioidende. 

Be J. S. Gauvreau.— First and final diridend, pay- 
able Aug. 20 ; H. A. Bedard, Quebec, oarator. 

Re Alex. Par€.— Final dividend, i>ayable Aug. 24 ; 
Kent & Tureotte, Montreal, curator. 

Re L. T. St. Cyr, Three Rivers.— Final dividend, 
payable Aug. 24; Kent & Tureotte, Montreal, cura- 
tor. 

Separation as to property. 

Dame Josephte Chaurette vs. Nicolas Charron dit 
Duoharme, parish of St. Felix de Valois, district of 
Joliette, Aug. i. 

Dame Josephine Lesage vs. Charles Cadotte, Mont- 
real, boot and shoe manufacturer, July 31. 

Dame Julie Raoette vs. Qeoige Martinean* Mont- 
real, July 20. 

GENERAL NOTES. 

The practice of interrupting counsel begets oareles»' 
ness in the preparation of arguments. Young men, as 
a rule, prepare their arguments, bul seldom deliver 
them as prepared, for the reason that by constantly 
being interrupted to answer questions or dispose of 
incidental points, the thread of the arguments is 
broken and not taken up again. Knowing this, and 
knowing that it is useless to spend time again in pre- 
paring an argument which will never be delivered, the 
points are in future merely jotted down and delivered 
to the Court as opportunity offers. There is nothing 
that shortens the merely voluble man's speech so 
much as silence. The more points you suggest to him 
the more he will argue, the longer he will talk, and 
the oftener he will re^eaL^Canadian Law Timee. 

Writer's Cramp.— Those who suffer from this dis- 
tressing malady will be glad to be informed of an in- 
vention, which has just been patented, called the 
* Braohionigraph.' This instrument is designed to en- 
able a pen to be used without employing any of the 
fingers and so to give perfect rest to the muscles affeet- 
ed. It is always the muscles of the fingers or hand 
that first give symptoms of shaking or pain. The 
writer then usually holds his pen in some odd podtion, 
and for a time gains more or less relief. His physi- 
cian orders him to give up writing, which to many a 
clerk and copyist means loss of livelihood and ruin. 
With this instrument, it is said, writing can be done 
quite as rapidly as before, yet the disease is not in- 
creased. It is in appearance like a leather sleeve with 
a new and peculiar fastening, and with Ught mechan- 
ism for securing the pen or pencil in just the position 
the user generally adopts in writing.— J^aw Jovtmal 
(liondon.) 
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THE PRESS AND THE LA W OF LIBEL. 

In the csme of Armstrong and others v. 
Armit and others, the Lord Chief Justice and 
Mr. Justice Denman, sitting in banc, gave 
judgment on a point of considerable interest 
to newspaper writers and newspaper readers. 
The question involved was simple enough. 
Would the court grant an interim injunction 
to restrain the defendants in a libel action, 
from further publishing libelous matter to 
the prejudice of the plaintifis, while the hear- 
ing of the original libel action was pending? 
The dispute between the parties arose from 
the publication in a weekly paper called the 
AdmiraUy and Hcrse Guards Gazette, of an 
alleged false and malicious libel contained in 
an article reflecting upon Sir William Arm- 
strong, Captain Noble, W. G. Armstrong 
and Mitchell and Ca The article, if not 
protected by the publisheis' ability to prove 
that its publication was in the interest of 
the public, and so privileged, was doubtless 
a most uncompromising and offensive libel. 
Aa described by the plaintiffs' counsel, its ob- 
ject was " to convey that the plaintiffs either 
were, or at some time had been, members of 
a ring having for its object the acquisition of 
public contracts for the manufacture of 
ordnance, and had effected, or were endea- 
voring to effect their object, by means of dis- 
honest practices, and by oppression, corrup- 
tion and other discreditable means." This 
was the question for the jury to decide; 
meantime the plaintifb sought to restrain 
any further comments on, or reiterations of 
the accusation by the defendants. 

Lord Coleridge is never more happy in 
his judicial decisions than when he has to 
decide some point of public interest. Ever 
since Lord Mansfield's famous judgments, 
the public has considered that it has a right 
to look to the Chief Justice of England, for 
statements of the law on popular subjects 
which shall be both intelligible and authori- 
tative. In the present case, though Lord 
Coleridge did not reserve judgment in order 



to piesMit the court with a finished legal 
essay, as in the case of cannibalism a year 
or two ago, he yet contrived in the course of 
his decision' to put the existing state of the 
law, and the policy to be pursued by the 
courts, clearly and well He began by stating 
the extreme importance of the particular 
issue ; how it was " a matter, if there be any 
in the world, of public interest," and how, if 
the alleged libel were true, " the person who 
exposed such a system and such a mischief 
would do a great public service." He con- 
tinued : ^ I cannot for a moment hesitate in 
saying that the subject-mi^r which consti- 
tutes the writing is a prmleged communi- 
cation. "It is to the interest of the whole 
country that the selection of our chief weapon 
of defence should be made by indifferent 
and disinterested persons." After pointing 
out that this privilege must not be made 
" the cloak of private malice," he shows that 
since "the subject and the occasion are 
privileged," the "onus is on the plaintiff to 
show that the privilege has been exceeded." 
In other words, the duty and right of a 
newspaper to^expose any public scandal or 
misdeed is explicitly recognised by the law, 
and when such exposure has taken place, it 
is for the aggrieved party, if he can, to rebut 
the presumption of privilege. Such a state- 
ment of the law of libel as that contained in 
the Lord Chief Justice's judgment makes, of 
course, no change in the law, and only ex- 
presses a well known principle. Still, the 
public, which is very fond of law, but yet 
never looks at a text book, will feel pleased 
at this re-statement of the law in the only 
form which it really believes in— the dictum 
of a judge [rei)orted in a newspaper. To a 
lawyer, the chief point of interest is to be 
foymd in the fact that the court, following 
t£fe decision in the case of The Quartz 
Mining Company v, Beal, 20 Ch. Div. 501 
refused to grant the interim injunction. 

The courts are sometimes inclined to be 
too much influenced by such fears as that 
juries will be. affected in case of pending 
actions by comments in the newspapers. 
It is therefore particularly satisfactory that 
in the present case the Queen's Bench Divis- 
ion has refused to make a precedent for stop- 
ping a newspaper, on any side issue, from (ao» 
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cording to its contention) exposing a great 
and dangerous public scandal ; and has in- 
stead declared that comment can only be 
stopped after the articles have been proved 
libelous by a verdict given in the main ac- 
tion. Were interim injunctions freely 
granted in cases of alleged newspaper libels, 
a very heavy blow might easily be struck at 
the liberty of the press. A newspaper cannot 
always expose a public wrong in one issue, 
and it would be a very serious infringement 
of its freedom if, apart fro|n the merits of 
a case, it were liable to be muzzled the mo- 
ment an action f^ libel was begun. Such a 
result would entnlly do away with the prin- 
ciple upon which the liberty of the press 
exists in England. That principle, as Black- 
stone has so well said, ** consists in laying 
no previous restraint upon publications." 
Blackstone's words on this subject are, 
indeed, so weighty and so clear, that it will 
not be out of place to quote another sentence 
from the " Commentaries." " Every free- 
man," he says, ** has an undoubted right to 
lay what sentiments he pleases before the 
.public; to forbid this is to destroy the free- 
dom of the press ; but if he publishes what is 
improper, mischievous or illegal, he must 
take the consequences of his own temerity." 
With such a principle we should have 
thought that very few people would be found 
to quarrel When, however, the right of the 
newspapers to make free comment was 
further extended, as it was by the act 6 and 
7 Vict, c 96, any possible subject of com- 
plaint would seem to have disappeared. By 
that statute it was enacted that in an action 
for a libel inserted in such publications, the 
defendant— although the statement publish- 
ed was, in fact, libelous— may plead that it 
was inserted without actual malice, and with- 
out gross negligence, and that he (the defend- 
ent) had, before the commencement of the 
action, or at the earliest opportunity, insert- 
ed a full apology in the same publication, 
provided only that to render the plea good, a 
sum of money should, by way of amends, be 
paid into court One of our contemporaries, 
however, whose latest mission is to magnify 
the office of " the watchdogs of civilization," 
appears to consider that these safeguards for 
editors who have not been careful in verify- 



ing the writings of their contributors are not 
large enough. It would seem that ''the 
watchdogs of civilization" are in a difficulty. 
"The journalist," we are told, ''is in this 
dilemma— he must either publish what no- 
body will read, or he must publish what it is 
absolutely impossible to verify, and ibr every 
line of which he may have to pay through 
the nose." 

The "watch-dog of civilization " does not 
at all consider it is his business to keep silent 
when there is nothing to bark at On the 
contrary, he feels it a great grievance that 
if he rouses the household every time he sees 
a shadow or a ray of moonshine, the inmates 
of the house should be inclined to n^ard 
him, to say the least, as a somewhat tire- 
some and inefficient guard. But "the watch- 
dog of civilization" is not going to be put 
down thus. He tells us that the public like 
incessant howling at the moon. " The public 
has altogether altered the standard of what 
it expects from its newspapers; but the 
standard which the law expects, and which 
is entirely inconsistent with the former, the 
public has left exactly where it was." If we 
may be pardoned a metaphor on a subject 
so grave, the law is the crusty, old-Dashioned 
fogey who sometimes cannot stand the in- 
cessant din in the back yard, and so occasion- 
ally lets fly his boot-jack at " the watchdog 
of civilization," an act deeply resented by 
the watchdog, who imagines that all the 
time he has been howling to the entire satis- 
faction and delight of the whole house. 

Taken as a whole, we fancy that the public 
and the more reasonable journalists are 
fairly well satisfied with the existing state 
of the law. Doubtless it tends to make 
journalists careful, but that is hardly an 
evil It is curious to speculate upon what 
amendment of the law would be neoessaxy 
in order to satisfy the aspirations of "the 
watchdogs of civilization." We presume 
that no change, except a general declaration 
that all statements made in newspapers 
should be privileged, that no circumstances 
whatever should rebut the presumption of 
privilege, would be likely to be really sat- 
isfactory. Let us trust, however, that some 
time will elapse before we are yelped into so 
doubtful a reform.— 2%« SpeMtor (London). 
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SUPERIOR COURT. 

QujBBBC, June 30, 1886. 
Before Andrews, J. 
Barras v. Lagubux. 
Marriage OontractSubgtUvHon, 

On the 5th February, 1836, by ante-nuptial 
contract between Pierre Lecoura dit Barras and 
Christine LagueuXf community of property 
was stipulated. 

That act contained, moreover, a covenant 
of mutual donation d cause de mort, expressed 
in these terms :— 

** £t pour la bonne et sincere amiti^ que les 
"^ dits fntUTs ^poux se portent Tun & Tautre, 
*' et pour s'en donner des marques, ils se sent 
" iait d4mation mutuelle et riciproque au profit 
" du survivant de tons et chacuns de leurs 
" dits biens pour en jouir moitU en pleine et 
" entidre propri^t6 et Fautre moitU en jouis- 
" sanoe sa vie durant seulementy pour retour* 
'* ner du cdti de celiti, D'oti les dits Mens pro- 
" viendronL" 

" Cette donation n'aura pas lieu, si, au jour 
" du diets, il y a eu des enfants n6s em d 
" nattre du dit mariage." 

There was no issue of their marriage ; and 
the husband died intestate. 

In the plaintiff's declaration it is not aver» 
red that any mmoi^&^tf, owned by the hus- 
band, at that time, or that he should there* 
after acquire, aa a propre, had been made a 
movable (ameMi) by that contract 

The widow, by her will, made the defend- 
ant her universal legatee and the executrix 
of that will. 

Held :^ThsLt a substitution had not been 
created,, and could not be created, by that 
covenant. 

Text of the judgment :~ 

" Considering that, in and by the clause of 
mutual donation between the consorts, made 
in the marriage contract of the late Pierre 
L&oovLrBdit Barras and Christine Lagueux, 
upon which the plaintiff bases his present 
action, no substitution is intended to be cre- 
ated in favor of the next of kin, or natural 
hein of either of said consorts ; nor would 
such substitution, or institution, of them as 
heirs, had they really intended that it should 
be so, be legal ; 

" Considering, therefore, that the plaintiff 



shows no right or title in him to any portion 
of the property or succession of the said late 
Pierre Lecours dii Barras, this action is dis- 
missed with costs.'' 

/. O, Bossi, Q.C., for the plaintiff. 

Darveau ds Lemay for the defendant 
(j. o'F.) 

SUPERIOR COURT. 

Beaucb, March 19, 1884. 
Before Angers, J. 
OFarrbllv. Duchbsnay. 
Mining License— Navigable River. 
In this case, the plaintiff averred and proved that 
he was in possession^ as riparian proprietor, 
of the haif bed of the Chaudiire river, ad- 
joining the plaintiff's land, at the place, 
caUed the ''DeviTs Rapids," where that 
river is vnnavigable. 
The defendant, then being " Inspector of Mines 
for the Chauditre gold mining division," 
had, within a year immediately preceding 
this suit, granted, to a third party, a gold 
mining license for a portion of the bed of 
thoU river; that license included that portion 
of the bed of that river, at that place, so in 
possession of the plaintiff. 
The defendant, as a means of defence, set up and 
proved that he had issued such license, in 
obedience to an order in council of the exe- 
cuHve government of the province of Quebec. 
The plaintiff proved that the licensee, claiming, 
under that license, the right to mine on the 
plaintiff's above-mentioned portion of the 
bed of thai river, did actually take posses- 
sion of, and mine for alluvial gold on, that 
portion of the bed of that river. 
Held :— 1. That the issue of such license, against 
the plaintiff's will, was a molestation of the 
plaintiff's possession to be condemned, and 
to be prohibited in the future ; 
2. That the defendant should be personally con- 
demned to pay the costs of the suit. 
The following is the judgment :— 
" Cousid^rant que le demandeur est pro- 
pri^taire et en possession H ce titre depuis 
le seize Novembre, 1860, de Timmeuble sui- 
vant, savoir, Ac. 

{Description of the immovable,) 
" Consid^rant qu'au dit endroit la riviere 
Chaudidie n'est point navigable ni flottable 
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Bauf & btlcbes perdues dans les banteB eaux 
duprintemps etque partant la concession 
fiaite dn dit immeable an dit Vital Roy et & 
ses auteuiB s'^tendait jusqu'aa fil de reau,— 
que la dite riviere an dit endroit est pass^e 
dans le domaine piiv6,8ujette aux servitudes 
de droit, et que le dit Vital Roy avait droit 
de yendre au demandeur la partie du dit 
immeuble d^crite dans son titre et sa d^clara^ 
tion; 

" Gonsid^rant que le d^fendeur sous le pr^ 
texte d'accorder une licence ou permis de 
miner sur le domaine de la Oouronne a ac- 
cord6 dans le mds de juin, 1881, une licence 
ou permis de miner & Henry K. Porter dans 
la Rividre Chaudidre sur une certaine 6ten- 
due oomprenant cinq cents pieds le long de 
la rive jusqu'au fil de Teau situ^s dans les 
limites du terrain d^rit en la declaration du 
demandeur et dont ce dernier 6tait enpos- 
seasion k titre de propri6taire depuis le mois 
de novembiBi 1860, que le dit Porter en con- 
s^uenoe a fait des travaux au dit endroit 
et trouble le demandeur dans la jouissance 
de ses droits et sa possession ; 

'^Consid^rant que le d^fendeur, en accord- 
ant la dite licence ou peimis de miner sur la 
propriety du demandeur contre son gr6 et 
▼olont^} Ta trouble dans la jouissance de ses 
droits et sa possession, — qu'en agissant ainsi 
il a vioie la loi et engage sa responsabilite ; 

"Declare que le defendeur n'avait point 
droit d'emaner la dite licence ou permis de 
mmer sur Timmeuble du demandeur, et lai 
&it defense de le troubler dans la jouis- 
sance de ses droits et possession et d'emaner 
A Favenir un telle licence, et rejette les plai- 
doyers du defendeur comme etant mal fondes 
etcondamne le defendeur & payer les frais 
de Paction." 

Authorities showing what u, and what is 
not a navigable river :— 

FbrriArb, DicL de Droits vbo. Riviere. 

Dbclabation op Louis XIV,, of April, 1683. 

AbbAt du Consbil d'Etat, of December, 
1693. 

2 Hbnbts, book 2, question 49, p. 19. 

Abr^t of thb Coub db Cassation, 23 Au- 
gust, 1819. 

MxRLiN, .^. de JuT.f vbo. iiivt^e, pages 
542&seq. 



iBiDHrf; QuutUms de Droit, vba Dinonaor 
tion de nouvd cemre, p. 146. 

Boswdl V. Dems, 10 L. C. R., p. 295,— Q. R, 
1859. 

lUg^ V. Rohertton. Rep. Supi Ct of Canada 

2. Authorities showing the right of action : 

1 Lanob, Nawelle Pratique du ChatOet, p. 250. 

2 Hbnbys, book 2, question 49, p. 19. 
Akcibn D^nizabt, vba Champart, p. 54. 
Ibidbic, vbo. DiAnmages et irUirita, p. 692. 
Ibidem, vba Complainte, p. 21. 

GuYOT, Rip- de Jur,, vbo. Dom. et interte, 
p 122. 

2 JouBNAL DBS AvOute, vba Action pos- 
sessoire, p. 466, Na 69. 

John (yFarreU for the plaintiff. 

Henri Jules Juchereau Ihiehesnay for the 
defendant. 

F. X, Drouxn, Counsel 

(J.0'F.) 



OOUR DU RECORDER. 

MoNTBiAi^ 12 jnin 1886. 

Coram dbMontiomt, R. 

La Cnt DB MoNTBiAL V. Albbbt Fox. 

RiglemenU de la Citide MofUrSal—Manmfadwre 
de coUe — Common Nuisance, 

Juoi : — lo. Que d^aprhs les rtglements de la Oiti 
de Montrialf il est prohibS de tenir, dans les 
limites de la Citi de MorUrial, une manu- 
facture de coUe que Von ohtient en faitant 
fondre des substances animaleS' 
2o. Que ce genre de mantrfacture est ce qv^on 
peut appeler une ^* common nuisance^" en 
droit crimind, 
Pbb Cubiam :— L'action est dirig^e contre 
le defendeur x)our avoir, le 2 avril et avant« 
controvenu au r^lement No. 1S5 de la cite 
qui dit : " L'erection, Tusage ou rexploitation 
dans les limites de la dite cite, de savonn&' 
ries, de chandelleries et manufEUTtnres du 
meme genre, oH Ton fait fondre de la gmisse 
ou des suifs, ou dans lesquelles Ton &it 
fondre ou Ton prepare, pour etro fabriqaesi 
des detritus d'animaux ou autres substances 
nuisibles, sent prohibes." 

n est prouve que le defendeur tenait, de- 
puis longtemps avant la passation de ce rdg^ 
lement et mdme avant qu'il n'y ent ancnne 
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suuflon dliabitatioii dans le voisinage, une 
numufacture de colle qui a ^t4 agrandie beau- 
ooap depois peu, ot Ton fait fondre d66 sub- 
fltanoes animalef, que Ton i^duit en colle ou 
en BuiL Ces substances, depuis quelque 
temps surtouty paraissent avoir ^te fralches, 
mais elles r^pandent, en se fondant, une 
odenr mauvaise qui incommode le voisinage 
A une grande distance, plus mSme que ceux 
qui vivent dans le voisinage imm^iat de la 
fabrique, vn que les chaudi^res oA se fait 
Top^ration sont ferm^es et que Todeur qui 
s'engouffre dans une longue chemin^ ne re- 
tombe qu*& une certaine distance. 

L'int^ieur de la manu&cture est tenu 
proptement. Oeux qui ne trouvent pas que 
cette odeur soit fatigante sont des employes 
depuis longtemps dans ces sortes de fabrique 
et qui ont ^videmment Todorat ^mouss^ 
Cette odeur est^lle pr^judipiable jl la sant6 ? 
Tons ces ^tablissements, dit Gerault, dans 
son traits des ^tablissements, p. 23 et beau- 
coop d'antres de cette esp^ce, oonsid^r^s sous 
le rapport de la salubrity, ne peuvent et ne 
doivent pag, jl cause de la mauvaise odeur 
qtiHB r^pandect, Stre places pr^ des habita- 
tions. En Tain essaie-t-on 'de prouver par de 
simples rai^onnements Tinnocuit^ des gaz 
qui proviennent de ces fiabriques, jamais on 
ne parviendra & persuader qu'on pent les re- 
spirer impuntoent et que Tair qui les con- 
sent n'est pas aussi insalnbre qu'on le croit 
Voyez aussi Bunel, Etab. insal. p. 141 ; 
Trebuchet, Rapp, du Cons. D^hyg. de la Seine 
de 1849 A 1858, p. 342 ; I^nier, i± de 1862 k 
1866, p. 193, Dr. Demange, Rap. du Cons, 
lyhyg. de la Meurthe de 1858 d 1859, p. 124 ; 
De Freycinet, Assain. . .ind. p. 41. 

L'ensemble de la preuve cependant parait 
contraire A oet avanc^ 

Quand je dis qu'elle n'est pas pr^judici- 
able & la sant^, j'entends directement, car in- 
directement il est prouv6 qu'elle affecte les 
gens en les ^cceurant, en leur faisant perdre 
rapp6tit ; oe qui en rtSalit^ conduit d la ma- 
ladia 

Cette odeur est^Ue nuisible, et par con- 
sequent, oette manufJACture que tient le d^ 
fendeur est-eDe une nuisance ? 

Pour savoir ce qui en est, il faut recourir 
an droit criminel qui d6crit oe que c'est | 
qu'mie nuisanca 1 



"Common nuisances, dit Harris, Princ. of 
the C. L., p. 131, are jpch annoyances as are 
liable to affect all persons who come within 
the range of their operation. They consist 
of acts either of commission or of omission, 
that is, causing something to be done which 
annoys the community generally, or neglect- 
ing to do something which the common good 
requires. 

" It is for the jury to determine whether a 
sufficiently large number of persons are or 
may be affected so as to make the nuisance 
* common or public* '* 

It is a matter of some difficulty , dit Roscoe 
Cr. Evid., p. 792 (Philadelphia ed., 1854), to 
define the degree of annoyance which is 
necessary to constitute a public nuisance. 

''It was held that it was not necessary 
that the smell should be unwholesome, but 
that it was enough if it rendered the enjoy- 
ment of life and property uncomfortable. 
(White's case> 1 Burr. 333.) 

"So it was ruled by Abbott, C.J., in the 
case of indictment for carrying on the trade 
of a varnish maker, that it was not necessary 
that the public nuisance should be injurious 
to health ; that if there were smell offen- 
sive to the senses, it was enough, as the 
neighbourhood had a right to pure and fresh 
air. Neil's Case, 2 C. & P. 485, EngL Com. 
Law Rep. XIL, 226. Case of Lynch & al., 6 
Rogers Rea 61. ^ 

" So, dit encore Roscoe, p. 791, the keeping of 
hogs in a town is not only a nuisance by sta- 
tute (W. &*M. Sess. 2, c. 8, s. 20), but also by 
common law. (Wigg's case, 2 Ld. Raym. 
1163.) 

" La Cour du Recorder a d^i consacr6 le 
m^mQ priocipe dans la cause de la Cit6 vs. 
Pillow & Hersey, jug6e le 29 mai 1885. et ce 
jugement a 6t^ confirm^ par la Cour du Bane 
de la Reine le 27 Janvier 1886. 

" Voici d'ailleurs un jugement de la Cour 
Sup^rieure (Taschereau, J.,) qui, indirecte- 
ment oonfirme ce principe dans Beardsell et 
la Cit^de Montreal: 

" Consid6rant, dit la cour, qu'il appert des 
all^ations de la demande et des lois en force 
qui r6gissent la matiSre, que le rdglement 
municipal pass^ par la Corporation d6fende- 
resse le 27 fiSvrier 1883, en vertu duquel T^ta- 
blissementdesdemandeurs (fabrique de colle. 
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glue factory), aurait 6t6 fenn6 pour caase 
d'utilit^ publique, a ^t^ ^dict^ en conformity 
des pouvoirs conf4r6s & la dite Corporation, 
d^fenderesse, par la l^gislatare de cette pro- 
vince poor la prohibition dans les limites de 
la cit^ de Montreal, d'^tablissements malsains 
et insalubres ; 

"Com)Id4rant que la dite autorlt6 l^sla- 
tive, en confi§rant les dits pouvoirs, n'a pas 
pourvu jl Toctroi d'ane indemnity & dtre ac- 
cord^ en pareil cas au proprietaire de T^ta- 
blissement ferm6 ou prohib^, et qu'en Fab- 
'sence de telle disposition, aucune action en 
dommages-int^r^ts ou pour indemnity ne 
pent dtre port^ centre la Corporation d^fen- 
deresse, laquelle n'a fait qu'exeroer, dans 
Tesp^oe, que les pouvoirs qui lui sent confe- 
rs, et une discretion qui lui est laiss^e dans 
rinterfit public. 

" Maintient la defense au fond en droit, 
produite par la dite Corporation, d^fenderesse, 
et d^boute le demandeur de son action avec 
d^pens." 

Ainsi done Tacte du d^fendeur d'exercer 
rindustrie de faire de la colle et de faire fon« 
dre du suif, Industrie qui r6pand une odeur 
d^sagr^able dans tout le voiiinage, est nui- 
sible. 

Le d^endeur est done tiouv4 coupable, 
et comme le rdglement suscit^ ne me laisse 
aucune alternative, je suis oblige de le con- 
damner 1^ $100 et les frais ou deux mois de 
prison." 

(j.J. B.) 

THE UNTTED STATES EXTRADITION 
TREATY. 

The new Extradition Treaty between the 
United States and Great Britain which haa 
been agreed upon by Mr. Phelps and Lord 
Rosebery has been long delayed. The ne- 
gotiations which have been going on for 
nine years have at length been brought to a 
head, and there can be httle doubt that the 
result is due largely to the energy and ex- 
perience of law possessed by the present 
United States Minister in London. The ex- 
isting extradition treaty between these two 
English-speaking countries is at present re- 
presented by one clause of the Ashburton 
Treaty of 1842, and applies only to the crimes 
of ' murder, assault with intent to commit 



murder, piracy, anon, robbery, ((^gery, and 
the uttering of forged paper.' In addition to 
these offenoeS) the new treaty is to a|^ly to 
manslaughter, burglary, embezzlement, and 
larceny of the value of IQL and upwards, and 
malicious injuries to property, whereby the 
life of any person shall be endangered. A 
long list of crimes will still remain unpro- 
vided for, such aa counterfeiting money, rape, 
abduction, and perjury. These additional ca- 
ses and others of inferior gravity are to be 
found in most of the treaties between Great 
Britain and other European countries. Mr. 
Phelps, in his despatch to his Govenunent, 
says : ' It is not intended to be asserted that 
there may not be other offenoea proper to bte 
included in an extradition treaty. A large 
class of crimes justly punishable by law are, 
in my judgment, not only beneath the dig- 
nity of a treaty between nations, but, hav- 
ing different definitions and d^rees under 
different statutes, are likely, if embraced in 
such a treaty, to be fruitful in controversy.' 
It would be ungracious to criticise the words 
of a man who has done so much to improve 
the international law of two great ooantries, 
but if it be possible to work treaties of more 
extended application betwen fingland and 
France, and England and Austro-Hungaxy, 
how much more easy must it be to do so be- 
tween two countries speaking one l a n guage 
and owning the same fundamental laws. It 
appears, however, that the length of th^ nego- 
tiations was due to differences of opinion in 
regard to minor offences, and it was a wise 
proceeding to postpone these questions for 
future consideration while putting at once in 
formal shape the subjects upon which an 
agreement could be arrived at The treaty, 
as signed, has not yet been formally sanc- 
tioned by the United States Senate, where 
a two-thirds vote must be given in its Usr 
vour, but there is no reason to doubt that it 
will receive every formal sanction in its pro- 
sent shape. 

Attention has naturally in these times been 
concentrated on the crime described in the 
new treaty as/ malicious injuries to property, 
whereby the life of any person may be en- 
dangered.' This, no doubt, must be read in 
conjunction with the clause which prevents a 
criminal being surrendered for ' a crime of a 
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political character, or if he* prove to a com- 
petent authority that the requisitioii for his 
sumnder has in fact heen made with a view 
to try or punish him for a crime of a {wlitical 
character." It must he rememhered that 
this latter clause is of general application, and 
does not directly bear on the crime of ma- 
licious injury. For instance, it bears equally 
on the crime of murder, assault with intent 
to murder, and arson. In all these cases, 
and perhaps in some others within the treaty, 
it might be contended that the crime was of 
a political character. The only crime which 
is almost necessarily of a political character 
is treason, and this crime, besides being ex- 
cluded from all treaties, cannot be included 
in this, for the sufficient reason that treason 
is unknown to the law of the United States. 
There are forms of treason which may be 
not of a i)olitical character, but no treaty 
could apply to them, because the offence 
would not be the same in England or Canada 
as it would be in the United States. In any 
future treaty it would be as well to provide 
that any offence not of a political character, 
amounting to treason in the British Empire^ 
thai] be included, if according to the law of 
the United States,the same act would amount 
to any one of the offences named in the treaty. 
The clause in regard to political offences is 
expressed in the same terms as the corres- 
ponding clause in the treaties between Great 
Britain and Ck)ntinental nations. It was the 
sole advantage* if advantage it can be called, 
of ihe i^shburton Treaty that it contained 
no dauae excluding political offences ; but it 
was ti^rably clear that neither Great Britain 
nor the United States would have given up a 
political prisoner even under the ^shburton 
Treaty. Mr. Phelps says that ' the provision 
that no surrender shall be made for a politi- 
cal offence is unnecessary, because such a 
clause establishes a universal rule to which 
all extradition treaties are subject, but its 
insertion can do no harm, but its omission 
might excite comment.' If the practice is 
spoken of as distinguishing from the strict 
law, no fault need be found with this state- 
ment; but, in theory, an extradition treaty 
applies to every crime included in and not 
excluded from its four comers. Probably 
the clause about offences of a political chai^ 



acter does not appear in the Ashburton 
Treaty, because none of thelcrimes there men- 
tioned were supposed capable of a political 
complexion. The addition of this clause 
makes those crimes, as well as the new cri- 
mes added, capable of that character. In 
practice there will probably be no difficulty 
in applying the clause in question to cases 
which may arise. We in England bave found 
it necessary to treat some of the dynamite 
outrages as overt acts evidencing a levying 
of war against the Queen. The question 
whether a man could be demanded from the 
United States on such a charge will not de- 
pend on the clause as to political offences, but 
will turn on the fact that this offence does 
not come within the general words of the 
treaty. On the other hand, if evidence be 
produced that a man has actually been guilty 
of maliciously injuring inhabited places with 
dynamite or otherwise by himself or through 
others, he must be surrendered as 'guilty of 
malicious injury to property whereby the 
life of any person shall be endangered,* un- 
less he can show that the very charge with 
which he is charged is of a political char- 
acter. It is not enough for him to show that 
his motive was a political motive. If so, a 
man who shot a Prime Minister or a foreign 
minister in the behef that he was ruining his 
country could not be surrendered. The ac-. 
tual charge, or the offence really meant to be 
chaiged in cases in which an evasive chai^ 
is suggested, must be of a political character 
— that is to say, it must partake of treason 
and an overt act to subvert the Government; 
and, as we see that the treaty in no part ap- 
plies to this class of case, its application is 
practically nil, 

Mr. Phelps is quite right as a general prin- 
ciple when he says, in commenting on the 
new clause requiring convicted prisoners to 
be given up, that, * if those accused of crimes 
should be surrendered, much more should 
those actually convicted;' but care should 
be taken that this clause, which does not ap- 
pear in the Continental treaties, should not 
be introduced into them without careful in- 
quiry into the law of the country in question. 
In the United States, as in England, there is 
no such thing as trial in ahientidt and there- 
lore the clause can do no harm in a treaty 
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between thesd countries. The object, how- 
ever, would have been much better met by 
inserting ' prison-breach ' among the offences 
for which extradition may be demanded on 
condition that the offence for which the pri- 
soner was in prison was an offence within 
the treaty. In treaties with Continental 
countries, where criminal trials in absentia 
are common, even the clause suggested would 
not be safe, as a man might be convicted in 
absentia, be arrested, and escape. No English 
treaty can afford to omit taking care that the 
man surrendered shall at least have a trial 
'face to face with his accuser. The third ar- 
ticle, solicitous for the security of those who 
have adopted a new country in reliance on 
the permanence of the existing law, provides 
that the new treaty shall not apply to offen- 
ces committed before its operation. The fifth 
article deals with a case which at one time 
gave rise to serious questions between the 
two countries. A person surrendered is not 
to be tried for any other offence than that in 
respect of which he is demanded until he 
has had an opportunity of returning to the 
surrendering country. The sixth article also 
expressly provides a rule on a subject at one 
time much discussed-— namely , that the treaty 
shall be carried out subject to the laws of 
the surrendering State. The old extradition 
treaty with the United States was the first 
of the British extradition treaties, and made 
in days when the subject was undeveloped^ 
and the new treaty, although far from per^ 
feet, is a very great advance on it. — Law 
Journal (London). 

TO YOUNG LAWYERS. 

A question that troubles young lawyers is, 
where to locate and what branch of practice 
to select The puzzle lasts even into middle 
life with many able men, and some never 
solve it — life itself is an unsolved riddle. 

Letters from Dakota, Oregon, Iowa, Georgia 
and Arkansas, indicate a fast growing settle' 
ment in each locality, and where growth is 
rapid, young lawyers secure more chances 
of promotion, while in Eastern and Middle 
States, habits are fixed and titles established^ 
and older men do the leading business. 

But there is a place for every one of genius 
and ability somewherei and only let him say, 



I will reach it, and he is half to it already. 
Men live where their hopes are, and prosper 
when they udU prosper. Men invent when 
they have courage to think out problems alone 
and advance them. The man who surrenders 
to a theory like this : I'm only a little moth 
around the candle of the earth, burning my 
wings with each flutter, and doomed to fall 
unknown and early into an nnforgotten hem- 
after, Is very likely to do so— he is halfway on 
the journey. 

Men who have within them the I will be a 
lawyer and a good one^ the / wUl live happUy, 
battle bravely, the / vnll iuoceed invariably, most 
make a bright mark some day, for such lives 
are never failures ; they are heard of, marked, 
remembered. " Make up your mind to have 
a front seat in life, and you attract to you the 
powers that carry you to it." 

Confidence in yourself, the " I will " is 
everything. Look at the leaders of great en- 
terprises ! They seem to care little for com- 
petition ; most of them are sharpened by it. 
They aspire to be first, and the first is ever 
just ahead of them. They have already half 
reached it when once fairly started. Think 
to the front and you will get to the front; lag 
to the rear and it is ever ready for your com- 
ing. 

Oet out of the notion that the man who 
cites the most law and reads the moat reportB, 
is the best lawyer. No man carried less cxx^db 
to court than did Carpenter, but he carried 
his manhood there always, his dear insight 
was thought out by himself, and his facts ap- 
plied to principles and results demanded. It 
IS not the most learning but the best wisdom 
that wins. What a weak ambition one must 
have to spend a lifetime in dreaming over the 
prospects of personal &ilure ! Why not anti- 
cipate success and aim for it? The courage of 
the I wiU lawyer secures him, fiist, stiuid- 
ing room ; next, an opening, and then, early, a 
front seat in the ranks of his profession. If 
you never have set your heel aown with em- 
phasis, in an *' I will" determination to win, 
the sooner this resolution is reached the 
nearer you will be to the goal of ambition. 
The hand is never stronger than the hearty 
and the man is never greater than his mind. 
His life is below or above his true condition, 
very much as he wills it, and no one will 
cheer him till he wins something worthy of 
applause. The world is both stingy and 
lilD^ral, reluctant to risk on uncertainty, and 
willing to advance thousands on ventores* 
when snccessfuL The demonstration of snc- 
cess is what they wut for and demand.— J. 
W. Donovan in Central Law Juvmai, 
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Vol. rX. AUGUST 21, 1886. No. 34. 

The 49-50 Vict ch. 14, assented to June 
21, 1886, enacts as follows: 

1. Article 224 of the Code of avil Pro- 
cedure is amended by adding thereto the 
following paragraphs: 

"When the service is made upon an in- 
corporated company, the answers may also 
be given by the president, manager, secre- 
tary, treasurer or any other ofSoer or em- 
ployee of the company, if he holds a general 
aotitiorization for that purpose. 

When such service is made upon a foreign 
corporation carrying on business in this pro- 
vince, the answers may also be given by the 
person who is at the time entrusted with 
carrying on the afiairs of the company, 
-whatever be his designation or official title ; 
but such answers may also be given by any 
person previously authorized specially, by a 
resolution of the board of directors of such 
foreign corporation, to appear and answer 
for it) the interrogatories tiiiat may be served 
upon it 

The answers so given are as binding upon 
tbe company as if they had been given un- 
der a special resolution of the company 
passed after the service of the rule and in- 
terrogatories upon articulated fajcta.** 

2. Article 617 of the said code is amended 
by striking out the last paragraph thereof 
ajad replacing it by the following : 

" When a seizure by garnishment is made 
in the hands of any corporation, the declara- 
tion is made by an attorney or by any other 
person authorized in the manner prescribed 
in article 224, for answers upon articulated 
focts." 



A circular despatch from the Secretary of 
State for the Colonies, of date 20th October, 
1878, has been republished in the Official 
OcaeUe for general information. It is as 
follows : — 

Sii,— An application haying been recently made for 
the recognition of an Officer in the Gt>yemment service 
of one of the Colonies as Gonsal of a Foreign State, I 
have the honour to inform you that Her BCajesty's 



Goyemment are of opinion that snoh appointment! 
are* undesirable, and hare decided to make it the rule 
in future that a Public Officer wUl not be allowed to 
act in a consular capacity for a Foreign State. 
I have the honour to be, Sir, 
Your most obedient, humble senrant, 
(Signed,) M. B. HioksBbach. 

The Officer Administering 

the Gk>yemment of Canada. 



AMENDMENTS TO MUNICIPAL CODE 
The 49-50 Vict ch. 21, assented to 21st 
June 1886, enacts as follows :~ 

1. The municipal code is amended by add- 
ing after article 65 the following article : 

''65a. Every rural municipality having a 
population of ten thousand souls, as estab- 
lished by the last general census, or by a 
special census certified by the mayor or 
secretary-treasurer, may, upon petition of the 
majority in value of the proprietors of the 
said municipality, according to the valua- 
tion roll then in force, be erected into a 
village municipality by proclamation of the 
Lieutenant-Governor in Council, upon a re- 
solution of the council of the municipality, 
setting forth that it is in the interest of the 
inhabitants of the locality that such erection 
into a village should t^e place ; provided 
always that the territory does not exceed 
forty-five square arpents, and that such 
resolution be accompanied with a plan show- 
ing the metes and bounds of the munici- 
pidity. 

The territory, as described in the proclama- 
tion, forms a village municipality under its 
own name, dating from the coming into force 
of the proclamation ; but the councillors in 
office remain so until the expiration of their 
term, as if the erection had not taken place. 

2. Paragraph 3 of article 291 of the said 
code is amended by adding at the end there- 
of the following words : " or at a previous 
period which any council may fix by by-law, 
provided that such date be not fixed before 
the fifteenth of December." 

3. Article 1000 of the said code is amended 
by adding after the said article the following 
paragraph : 

"In aU proceedings had and adopted to 
eSdct such sale, the county corporation shall 
not be responsible for the errors aod infor- 
malities committed by local municipalitiesi 
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against which alone shall thiid partiea havo 
leooarse." 

4. The thiid paragraph of article 1080 of 
the said code, as amended by the act 41 
Victoria, chapter 18, section 38, is replaced 
by the following : 

"The councils of such monicipalities may 
make such provision as they deem the|mo6t 
equitable for the making and maintenance 
of the fences along municipal roads, or for 
ordering that such fences and all those mak* 
ing an angle with the fences of such munici- 
pal roads, for a distance of twenty-five feet 
be, during part of the year, kept down with- 
in twelve inches of the ground. 

Such by-laws or orders may be put into 
force as the councils may deem most equita* 
ble, either by compelling the proprietors 
of the adjacent lands to make such fences or 
to take them down as aforesaid, or in any 
other manner. 

These provisions do not apply to quick-set 
hedges, to picket fences or those at a greater 
distance than twenty-five feet from the road, 
nor to those which cannot be taken down or 
rejplaoed without great expense. 



<X)TJRT OF REVIEW. 

QuHBBc, April 30, 1886. 
Coram Stuart, C.J., Casault, J., Gabon, J. 
Grandmomt v. McDougall. 
ExecutUm—Sale for excessive amount, 

JETeU,— That, in a case wherein it is shown 
that, in violation of article 696 of the Code of 
Civil Procedure, and despite a remonstrance 
of the executing bailiff, the defendant in this 
suit has made such bailiff sell the plaintiff's 
movables, to an amount about double the 
amount ordered to be levied by the writ of 
execution, the injured party has a right to 
vindictive damages, and this Court will not 
disturb, but will confirm, the judgment giving 
such vindictive damages. 

DisserUinff — Hon. Mr. Justice Casault, who 
conceived Ihat the amount ($160), awarded by 
the Cqurt below, should be reduced to $100. 

Pacaud & Cannon for plaintiff 

I^hit Orfyeau for defisndant 
(j. o'f.) 



SUPERIOR COURT. 

QuBBBO* June 15, 1886. 
B^ore Stuabt, CL J. 

BRiDGKr COUGHLIN V, JaMES CoUOHLEN. 

Le^actf — Foffeiture— Summons. 

On the 4th April, 1882, James Conghlin, 
senior, by notarial will, duly enr^istered, 
made the following bequest : 

** Fifthly, as to all and singular, thb bibcaik- 
" DBR and residue of all my property, mov- 
'' able and immovable, of whatever kind or 
'' nature the same may be, and in whatever 
''place the same may be situated, I do give 
*' and bequeath the use, profttt andfuU mjoy^ 
*'fn<nt of the same (fa jouissanoe et unrfrwU) 
"unto my said daughter, Bridget Coughlin," 
(the plaintiff), ''so that she may enjoy the 
" same during her natural lifotime, fob, after 
" the day of her deaths all the said property 
" then to return, and 1 bequeath the same, to 
'* James Coughlin, my grandson " (the defisnd- 
ant), " now living with me, to dispose of the 
** same, after the decease of my said daughter, 
*' Bridget Coughlin, his aunt, on the eapreu 
**oonditifm that he shall and will continue re- 
''maining with my said daughter, Bridget 
"Coughlin, his aunt, and work under her 
** directions for their benefit ; but, if the said 
" James Coughlin does not so stop with my 
*' said daughter, Bridget Coughlin, and leaves 
''her residence, thbn my said daughter, 
" Bridget Coughlin, may use and diqnm of alx. 
" my said property for her own benefit" 

The testator died shortly after the execution 
of this wilL About a year after the death of 
the testator, the defendant abandoned the 
country, leaving his aunt, and has continually 
since that time resided in Ontaria It was 
proved, by affidavits, that process could not 
be served upon him in Ontario, he having no 
domicile in that province, and being, at the 
tune, engaged in lumbering on the upper 
Ottawa. 

Held,— Ut, That, under the drcumstanoos, 
the defenduit could be summoned under 
article 68 of the Code of Civil Procedure, by 
advertisements in newspapers; 

2nd, That the failure to comply with the 
express condition of residence with the plain- 
tiff and of working under her direction, en- 
tailed a forfeiture, by the defendant, of the 



THBLB&AZi NBW& 



267 



bequest of the revenionary ownership of the 
testator's property ; 

Srdy That the appropriate remedy is an 
action en <UeJUance de legs, forfiBiture of the 



Text of the judgment :— 

** Considering the last will and testament 
of the said late James Goughlin, executed 
before Watters, notary and witnesses, on the 
4th April, 1882, and the legacy therein and in 
question in this cause, set forth, as follows :" 
(as ahove transcrihed). 

** GoBsidering that the plaintiff hath |»oved 
the material allegations of her declaration, 
and more particularly that the defandant has 
creased to reside with her for the last two years, 
and hath thereby forfeited in her favor the 
legacy to him, in the said declaration so 
described; 

"The Court doth hereby adjudge that the 
said defendant be, and he is hereby declared 
to be, without right in the said legacy, he 
having forfeited the same; and the Court 
doth further adjudge that the plaintiff has the 
Tight to use, e^joy and dispose of all the pro- 
perty included in the said legacy as entirely 
ber own property, and as if the said defendant 
had never been mentioned in the said will." 

/. O. BoiU, Q.(7., for the plaintiff. 



COURT OF REVIEW. 

QuHBBc, 1886. 
Yaillanooubt v. Lbbsabd &, FoY, mw en cavse. 
J^eicr^tUm — Evidence — Hypothecary acUan. 

On the 26th September, 1872, a sale of the 
immovable in question was made by Auguste 
Horin to George Lessard for $1,100, of which 
S300 were payable on the 25th December, 
1878, the balttooe to be payable in yearly 
Instalments of $100, with interest. 

On the 30th January, 1874, a sale of the 
same immovable, by Qeorge Lessard, the 
petiofnal debtor of tibe debt bearing hypo- 
thec, to Cyrille Vall^, with the condition 
that CyriUe Yall^, the purchaser, should 
not have possession of the iiunovable until 
the 1st Bfay, 1875, enregistered on the 2nd 
September, 1874. 

On the 9th November, 1875, a sale by 
CyriUe Yall^ to Richard Lessard, J. P., en- 
jegisteied on the 29th November, 1875. 



On the 6th April, 1885» a sale by Richard 
Lessard, J. P., to James Foy, not enregfis' 
tered. 

On the 30th August, 1873, assignment of 
that hypothecary debt by Auguste Morin to 
On^rime L^tourneau of the payment of 
$300 to become due on the 25th December, 
1873, to which deed of assignment the per- 
sonal debtor, Qeorge Lessard, was a party, 
accepting that transfer, enregistered on the 
30th October, 1873. 

On the 12th January, 1855, the execution 
of the will of Ondasime L6toumeau, making 
his wife, the present plaintiff; his universal 
legatee, and appointing her to be the execu- 
trix of his will, and his death, on the 3rd 
December, 1874. 

Five days before the issue of the writ of 
summons in this case, and twelve days be- 
fore the service upon him, he, the defendant, 
Richard Lessard, J. P., caused to be executed 
the unenregisUred deed of sale already re- 
ferred ta 

The defendant, Richard Lessard, J. P., 
by perpetual exception pleaded that, at the 
time of the service of the action upon him, 
he had ceased to be proprietor of that im« 
movable, producing, in support of that plea, 
a copy of his unmregistered deed of sale to 
Foy. 

On the 5th October, 1885, the plaintiff in 
this case, by a hypothecary suit, brought 
tlie defendant, James Foy, into court 

James Foy pleaded, 1st, payment of the 
debt; 2nd, ten years' prescription as against 
the debt, cfaimtny that the prescription ran 
from the date of the sale by George Lessard 
to Cyrille Valine (30th January, 1874), and 
not from the date on which he entered into 
possession (Ist May, 1875). 

Hbld, — Confirming the judgment of the 
Court below ; 

Ist That proof of payment of a hypothe- 
cary debt, based on an authentic deed, cannot 
be made by oral testimony, even though the 
witnesses may swear that they had receipts 
proving payment, but could not, after dili- 
gent search, find such receipts. 

2nd. That the actual possession of ten 
years required to enable a purchaser in good 
faith to prescribe against a hypothecary 
debt, must be essduaive of th^ i^ctoal possee- 
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■ion 6f the persomil debtor ; and that, in the 
present case, the interval between the 30th 
January, 1875, date of the purchase by 
Cyrille Vall^ and the Ist May, 1875, the 
date of Cyrille Valine's obtaining possession 
from Qeorge Lessard, will not be reckoned to 
make up the period of ten years. 

3rd. Tfiat, upon such a plea by a defend- 
ant, and under the circumstances disclosed 
in this case, the plaintiff may, without pre- 
vious permission firom the court, engraft, 
upon the pending suit, a hypothecary de- 
mand against the actual owner of the hypo- 
thecated immovable. 

4th. That under the circumstances, both 
defendants should be condemned jointly 
and severally to pay the costs of both suits 
in both courts. 

The following is the judgment of the 
Court below, confirmed in Review:— 

" Gonsid^rant que le d^fendeur, Bichard 
Lessard, a 4t6 poursuivi hypothdcairement 
en oette cause, le 18 avril, 1885, oomme d^ 
tenteur de Timmeuble hypoth^u6, et qu'alors 
Vacte de la vente qu'il en avait faite le 6 
avril, 1885, A James Foy, Tautre ddfendeur, 
mi$ en eatue, n'6tait pas enregistr6; que par- 
tant rinstitution de la prtonte action date 
du 18 avril, 1885; 

'' Consid^ant que la possession utile avec 
tltres du d^fendeur, James Foy, par lui- 
mdme^par Bichard Lessard et par Cyrille 
Valine, comme tieis-acqu^reurs de bonne foi 
de rimmeuble hypoth^u4 ne remonte qu'A 
la date du ler mai, 1875, aux termes de Tacte 
de vente du 30 Janvier, 1874, par George 
Lessard, dShiteur personnel de la dette portant 
Thypoth^ue invoqude en cette cause, A 
Cyrille Yall6e, et que partant le dit James 
Foy n'a pas acquis la prescription de 10 ans 
invoqu^ en son plaidoyer ; 

** Considdrant que le dit d^endeur, Foy, 
n'a point fait de preuve l^ale de son plai- 
doyer de payement ; 

" Vu la vente par Augustin Morin k Greoige 
Lessard, du 26 septembre 1872, d(Unent en- 
registr^ le 17 juin 1873, le transport par le 
dit Morin k Qn^zime L^toumeau, du 30 aotit 
1873, accepts par Geoige Lessard, de $300 du 
prix port6 en la dite ventO) et enregistr^ le 30 
octobre 1873, portant les dits actes hypothd- 



ques sur Pimmeuble ddcrit en la d^daration 
en oette cause ; 

Vu le testament dilment eniegistr6 d'On^ 
nme L^toumeau, instituant la demanderesse 
sa l^taire univeraelle et le d^ote du dit 
On^sime L^umeau ; 

Vu la preuve que le d^endeur, James Foy 
est d6tenteur, k titre de propri6taire, de Tim- 
meuble hypoth^u^; 

" Declare le dit immeuble d6crit comme 
suit: (description of immovable) hypotb^- 
qu4, Ac." 

Daniel Doran, for the plaintiff 

Shtre Thiherge, for the defendant 
(J. o>.) 

OOUR DE CASSATION (Ch. civile) 
4 Botit 1886. 
PrWdenoe de M. Barbier, premier president 

FaILUTB DBS KAOLINS DB BBBIAGNB V. EpOUX 

Dbpaul. 
Louage-~VenU wioW/ftre— Cbrfiir*— i>roi< <f «?• 
iradian'-Prix fixSdtanila Unme—Looa^ 
Hon dPusine—QmventionB oonnexea— iVw 
di8tinct9— Privilege du hailleur. 
Vaete, portant concession du droU dCextraire les 
kaolins d exploiter dans me carri^e, moyen* 
nant le paiement d^une certaine aomme par 
chaque Umne de kaolin extraite, sans que la 
somme totaled payer pvdsseitre inftri^we 
a tin certain chiffre.fixi comme mirMKum, • 
oonstitue vne vente d^objets mobUiers et wm 
un simple bail. 
Et le dit acte conserve ce caracthre, alors mime 
qu'U n'est que le compliment d'tme autre 
convention interventte le mime jour entreks 
mimes parties, et ayantpourobjet la lociUion^ 
moyennant un prix d^aUleurs distinct, if vne 
usine, qui forme avec les carri^res, dont 
Fexploitation est conddie, une seule et mime 
prcpriiti, 
Le privilege accordi au baUleurpar Fart- 2102 I 
1 C. civ. garantit done uniquement, en ce 
cos, le paiement du loyer de Vueine, sans 
pouooir itre ^tendu d la garantie du paie- 
ment du prix du droit d*extraction conr 
cidi: 
La Cous, 

Sur le moyen unique du pourvoi : 
Vu les art 2102, U et 2^0^ Q. oy.-^ 



THE LEGAL NEWS. 



269 



Attondu qa'il est constats, en fiut, par 
rarrSt attaqn^, que le mdme jour 15 septem- 
bre 1877, il a 6t6 pass^ entre la dame Carr6- 
K^sonet. a!:uoiird'hQi Spouse Depanl, et le 
Bwr Haaet» auz droits dnquel se tzonve 
acgoardliai la Soci^t^ des kaolins de Bretagne, 
deax conventions dont la premidre a pour 
objet la location de Tnsine appartenant A 
la dite dame, moyennant on loyer annuel de 
5,000 francs et dont la seconde ^e & fr. 60 
par topne extraite et & 6,000 francs an mini- 
mom, le droit de fortage on droit d'extraction 
poor leB kaolins k exploiter dans one carridre, 
iaisant partie de la mdme propri6t6 ; 

Attendu qne, si la premidre de ces deux 
oonyentions constitae incontestablement on 
looage, et si, par suite, les loyera stipules de 
oe chef sont garantis par le privilege de 
rartide 2102, 3 1 du C. civ., 11 en est autre- 
mdnt de la seconde ; qu'en effet, le prix de 
6,000 fr. stipule par celle-d lepnfeente ex- 
preas^ment la valour des mat6riaux qui 
devront dtre extraits de la carridre, et ne 
peot, dds lors, 6tre oonsiddr^ que comme un 
prix de vente d'objets mobiliers ; 

Attendu qu'il importe peu que les deux 
actes aient 4t6 faits le m6me jour, et se com- 
petent Tun Tautze ; que les deux conventions, 
quoique connexes, n'en restent pas moins 
diatinctes, puisqu'elles out stipul^ pour cha- 
cone d'elles, un prix s6par6; 

Attendu que les privileges sont de droit 
dtroit et ne peuvent Stre ^tendus d'un cas A 
un autre ; que dds lors, en accordant A la 
dame Depaul un privily du baiUeur pour 
la totality de sacr6anoe, TarrSt attaqu6 a 
faoflsement appliqu^ Tart 2102, { 1, et par 
suite viol^ Tartide 2093 a dvil ; 

Caasa 

NoTB.—- Be nombreux arrets, rendus en 
matidre fiscale, avaient d^id6, ant^ieure- 
ment & I'arrdt d-dessus, que la concession du 
droit d'extraction de mat^riaux dans une 
mine, minidre ou carridre, moyennant un 
prix proportionnel A la quantity de mat6riaux 
extraits, constitne non un simple bail,mais 
une vfriiahle vente^ passible, au point de vue 
de la perception des droits d'enregistrement, 
du droit proportionnel, applicable aux ventes 
mobiUdres. V. Cass. 22 aotlt 1842 (& 42.1. 
790 — X du P. 42.2.329); 17 Janvier 1844 (8. 
44.1.174 — J. du P. 44.1.171) ; 23 avril 1845 



(& 46.1.576 — J. du P. 46.2.85 — D. 46.1. 
197); 6 mars 1855(8. 55.1.379 — J. du P. 
55.1.252); 28 Janvier 1857 (8. 57.1.640 — J. 
duP. 57.249 — D. 57.1.319). V. 6galement 
Cass. 31 d^cembre 1856 (a 57.1.641) et la 
note de M. Gabantous. Gette solution a 6t6 
cependant vivement combattne par M. Pont, 
Bevue critique, 1 1, p. 747 et suiv. 

Dans respd<^t la question se pr^sentait 
avec oette complication de fiait, que la con- 
cession du droit d'extraction avait eu lieu en 
m^me temps que la location d'une usine, 
formant avec les carridres k exploiter un 
seul et mdme domaine. Les deux conven- 
tions ^taient connexes, et I'une ^videmment 
n'aurait pas 4t6 conclue sans Tautre. Le lien 
entre elles n'a point toutefois paru k la Cour 
de cassation assez 6troit pour qu'elle ait cm 
pouvoir les confondre, alors surtout que les 
parties les avaient elles-mdmes distingu6es, 
enstipulant pourchacone unprix distinct 
Uarrdt d^ide done que chacune des deux 
conventions devfldt dtre appr6d^ isol6ment, 
au point de vue de sa nature et de ses con- 
sequences juridiques. 

Dds lors, une des consequences n^cessaires 
du caractdre de contrat de vente, reconnu k 
Tacte de concession du droit d'extraction des 
kaolins des carri^res, 6tait ^videmment le 
refus du privily de Tart 2201 {2 0. dv. 
pour le paiement du prix de la dite conces- 
sion.— Goze/tt; du Falaia. 

CHANCEBY DIVISION. 

London, June 24, 1886. 
Brfore NoBTH, J. 
In re Whobwood. Oglb v. Lord Sherborns. 

WiU^CongirucHan'-'Sptcific Bequest to Lord 
Sherbame--- Death of Lord Sherborne-^ 
Lapse. 
Dr. Wborwood, who died in August, 1884, 
by his will made the following bequest : ' To 
Lord Sherborne and his heirs my Oliver 
Cromwell cup, presented to our common an- 
cestress. Dame Ursula Whorwood, for an 
hdrloom.' The cup to which the bequest 
related had been given to Dame XJ. Whor- 
wood by General Ireton, who had received 
it from Oliver Cromwell. The testator was 
not personally acquainted with Lord Sher* 
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bome, and the latter died in March, 1883, on 
which event the title devolved on a relative. 
In July, 1883, the testator, who had previous- 
ly executed four codicils to his will, made a 
fifth and last codicil, by which he bequeathed 
his silver and plate to R 

The question was now raised by orifi^inatp 
ing summons, in which the trustees of the 
will were plaintifEs, whether the present 
Lord Sherborne, who had succeeded to the 
title, took the cup under the wilL 

North, J., held that on the proper con- 
struction of the will the cup was given to the 
Lord Sherborne who held Uie title at the date 
of the will ; and that, he having predeceased 
the testator, the bequest lapsed, and the cup 
passed to B., under the fifth codicil. 

QUEEN'S BENCH DIVISION. 
London, Aug. 5, 1886. 
Ex parte Ck)x. 
In re Hakes v. Cox. 
PracHce^EccUMOitical Suit^Order of Swpm- 
tUm— Service^ LoTfTs Day Act, 29 Oar, 
11. c 7. 

In the course of an ex parte application for 
a rule nid for prohibition to be directed to 
James Hakes, the promoter of an ecclesias- 
tical suit, and to Lord Penzance, which 
application was granted on certain grounds, 
which for the present purpose it is unne- 
cessary to state, the following point was taken 
on behalf of the Be v. James Bell Cox. 

CharleB, Q.C., and Beavfort (Sir W. PhUlir 
more, Q.C., with them), as a subsidiary point, 
argued that the service of the order of sus- 
pension by affixing the same to the church 
door on Sunday, June 13,1886, wsa void, 
since the statute 29 Car. IL c. 7, enacted that 
no person on the Lord's day should serve 
any process except in cases of treason, felony, 
or breach of peace, and that an order of sus- 
pension did not come within this category. 
In support of this objection they cited the 
case of Alansan v. Brookbank, Carthew, 504, 
and 5 Mod. 450, which is also commented on 
in Comyn's Digest (temps, b. 3), 5th ed. voL 
7, 401. 

The CouBT (LoBD Colbridgb, L.C.J.9 and 
Dbnkan, J.) held that an order of this kind 



was not within the mischief lK>ught to be 
provided against by the Act in the expresaion 
<the better observation of the Lord's day ' ; 
that it could not be contended that a misbe- 
having clergyman could not be stopped in 
his misbehaviour because it was Sunday, and 
that Alanson v. Broohbank, in which the 
plaintiff moved for a prohibition to the 
Court of Durham because she was cited by 
their process on a Sunday in a cause of in- 
continency, so far from being in point» was 
a direct authority the other way, for both 
reports of the case showed that the applicar 
tion for prohibition was refused. 



TBE BENCH AND THE BAR 

Some at the Bar with sabtlety defend. 
Or on the Bench the knotty law nntye. 

^Drjfden. 

The origin of the terms, ** The Bench^ and 
** The Bar," is interesting alike to the lawyer 
and the layman. In legal meaning or defini- 
tion, what is "The Bench r what is "Hie 
Bar r 

Webster defines Bench, in a court of jus- 
tice, as the seat where judges sit in court ; 
the seat of justice, quoting : " To pluck down 
justice from your awful Bench."— «SAai. And 
remarks: One of the highest courts in Eng- 
land is called the Bong's or Queen's Bench ; 
the English Court of Common Fleas was for- 
merly called the Bench or the Common 
Benc^. In this country we speak of going 
before, or taking the opinion of, the fall 
Bench. 

Bar (law) is defined by Webster, referring 
to Burrill, irUer alia, as : (a) The railing that 
incloses the place which counsel occupy in 
courts of justice. Hence the phrase ** at the 
Bar of the court," signifies in open court. 
(6) The place in court where prisoners axe 
stationed for arraignment, trial or sentence^ 
(c) The whole body of lawyers licensed in a 
court; the legal profession. 

In a very able article by George Cowles 
Lay, Jr., on the subject " Of Judges," pal>- 
lished is the Albany (New York)iiat0 Journal, 
VoL 6, page 391, it is observed that there is 
some meaning to be attached to the correl*- 
tive terms, " The Bench" and « The Bar." It 
is well known that these terms arose frcnn 
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tiie siinple fkct that the judges in the olden 
time sat upon a rude seat of boaids, called a 
bench, and the lawyers were separated from 
them by a fence, called a bar. 

This separation, however, was not merely 
a matter of convenience or form, but had an 
enlaiged significance as civilization advanced. 

On one side, in the chair of justice, sat her 
representative, above the petty interests and 
selfishness of suitors, unapproachable by 
friend or foe, and blind to all considerations 
save those of honor, troth and justice, and 
on the other side, the lawyers carrying on 
their warfare on an open field, equally sepa- 
rated from the judge, and none able to pour 
into his ear the poison of private interest or 
flattery undetected and unopposed. 

As to the Bench, as a piece of furniture, 
its occupants and their official dress in the 
court room— in the Albany (New York) Law 
Journal, Vol 28, page 422, Dec. 1, 1883, " Cur^ 
rent Topics," it is stated, among other mat- 
ters, that no other court in this country, 
probably no other in the world, are so sump- 
tuously housed as their Court of Appeals will 
be when they occupy their premises in the 
new capitol on the first of January. The 
court room is completely lined with oak, with 
a heavy timber ceiling, and a grand fireplace 
backed by the most exquisite Mexican onyx. 
The judge's desk is a beautiful example of 
carving. The adjoining rooms, for libraries, 
consultation and toilette purposes, and those 
allotted to the Bar, are all that could be de- 
sired The hope is expressed by the above 
Journal that the judges will adopt gowns, 
and that there will be judicial uniformity in 
diess as well as in decisions. That the judges 
of the highest court in this country wear 
gowns and no one scoffls at them. That the 
gown is a much more dignified garment than 
the average coat, be it "claw-hammer/' 
" frock," " Prince Albert," " cutaway " or what 
not In warm weather, too, it admits an ex 
parte style of dress (30 to speak) which un- 
derneath is not without its advantages. We 
are in no danger in this country of degener- 
ating into formalism, but rather of losing re- 
spect for courts and pulpits through famil- 
iarity and a lack of elevation.— Pit^x. Legal 
JcfumaL 



COSTS IN SMALL CASES. 
In the city of London Court, July 27, during 
the hearing of the case of Moore v. Adams, the 
question was raised whether the judge under 
•the new rules had power to allow a bar- 
rister's professional fee in a case where the 
amount sued for was tmder £5.— Mr. Guiry, 
who was counsel for the defendant, for whom 
judgment was given, applied that the costs of 
barrister, solicitor, and two witnesses shouki 
be allowed, on the ground that the question in- 
volved was one of legal technicality, and pro- 
fessional assistance was absolutely necessary. 
Plaintiflfs solicitor : I do not see tiie necessity 
for having employed counsel— His Honour ; 
Oh, you will find 500 barristers who will say 
there is a legal difficulty in a case if there is 
a guinea to be got out of it (Laughter). Fer^ 
haps they niight say as the French thief said to 
the French judge, * II faut vivre '— * It is neces- 
sary to live.' I suppose lawyers must also live. 
(Laughter.)— Plaintifi^s solicitor : It is difficult 
enough in these times.— Mr. Gniry: Your 
honour has power under the old Act in a case 
such as this to aUow for a barrister's attend- 
ance. — His Honour : Yes, but only if there is 
anything novel in the case or a difficult point 
of law is involved. There is a point of law in 
this case, but to me it was not difficult I am 
willing to make every aUowanoe for the bar, 
but there must be a limit even to that It 
would be better for the country if the Scotch 
system were adopted and no professional 
costs allowed in a case under £20. In this 
\instanoe I can only allow costs of solicitor and 
witnesses. — Law Journal (London.) 

INSOLVENT NOTICES, ETC. 

Qudtec Official OazeUe, Au^, 14. 

Judicial AbandotvnenU. 

Charles GingraB, and Hubert Morel, mannfactaran 
and contraotors, Montreal* July 28. 

Cvratcn Appointed, 

Re J. B. Gascon, St. J^rdme.~David Seath and 
George Daveluy, Montreal, curator, Aug. 14. 
^Re Magloire Gascon, St. J^rdme.-^Fohn Ogilvie and 
W. R. Adams, Montreal, curator, Aug. 14. 

Re Charles Gingras and Hubert Morel, manufaot 
urers, Montreal.— J. B. Viger, wood merchant, Mon> 
treal, curator, Aug. 7. 

Re Joseph Reid et al.— James Crothers, Bedford, 
curator, Nov. 26,1885. 

Dividend, 

Re Charles David, Montreal, shoemaker.— Dividend 
sheet at ofiioe of Seath and Daveluy, Mantieal. cor* 
ator, Aug. 14. 
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^<QNmil»on w to Properly. 

Julienne Monette t8. Joeeph Vannier, batoher, 
Salaberry de Vidleyfield. Aug. 10. 

Qtuhee Official OoMeUe, Ava, 21. 
Jtididal AbandcnmenU, 
Brnno Beanliea, St. Epiphane, Aug* 16. 
D. B. Morin, Caeoans, Aag. 16. 
James Smith, batcher, St Saavenr de QnAeo, 

Re Gaillanme Boirin.— Kent and Torcotte, Mont- 
real, curator, Aug. 13. 

Be T. Jean Fradette, St. Prime.— H. A. Bedard, 
Chiooutimi, curator, Aug. 18. 

Re James Smith.— Bd. B^in, N.P., Qoebeo, cur- 
ator, Aug. 18. 

Re J. D. Tellier.— Kent and Tnrootte, Montreal, 
curator, Aog. 14. _. ., , 
Dwidmd. 

/2e Gk>Idberff and Levitt.— Dividend sheet at office 
of W. A. Oalawell, Montreal, curator, Aug. 18. 

Separation ae to Property. 

Dame Angele Lafl^he vt. Eliear Gauthier, trader, 
Montreal, Aug. 6. 

Dame Jaoe Davidson vs. William Smillie, Montreal, 
Au£. 12. ^ . . 

Commwnoner. 

Thomas McLaren, solicitor, Bdinburgh, Scotland, 
^tpointed commissioner to take affidavits in Scotland 
under Art 80, C.C.P. 



GENERAL NOTES. 

In an action for breach of promise of marriage tried 
recently in the Queen's Bench Division, the plain tilTs 
counsel read the following letter: " My dear Nellie— 
I hope to have a letter in the morning from my dear 
Nellie. The wind and weather here are something 

D D ^D ^." — Mr. Justice Hawkins: What 

does that mean ?— Mr. Austin : I think it is for your 
lordship to construe written documents.— /rt'M Law 
Timet. 

** I remember well," says Charles Phillips in * Curran 
and his Contemporaries,' " at the Sligo Summer Assises 
for 1812, being of counsel in the case of the King 
against Fenton, for the murder of Major Hillas in a 
duel, when old Judge Fletcher thus capped his summing 
up to the jury : ' Qentlemen, it's my duty to lay down 
the law to you, and I will. The law says that the kill- 
ing of a man in a duel is murder ; therefore, in the 
discharge of my duty I tell yon so. But I tell you at 
the same time a fairer duel than this I never heard of 
in the whole course of my life 1 ' It is scarcely neces- 
sary to add that there was an immediate acquittal.— 
Ceniral Law Journal. 

A Scotch cobbler, described briefly as a " notorious 
offender," has passed his life in a certain '* Anld Licht " 
village without being converted. Last week a Farfar 
magistrate sentenced him to a fine of half a crown or 
twenty-four hoars' imprisonment. If he chose the 
latter he would be taken to the jail at Perth. The 
cobbler communed with Ihimself . ** Then I'll go to 
Perth," he said ; " I have business in the town at any 
rate." An official conveyed him by train to Perth, 



but iriien the prisoner reached the jail he said that he 
would now pay the fine. The Governor found that he 
would have to take it " And now," said the cobbler, 
" I want my fare home." The Governor demurred, 
made inquiries, and discovered that there was no alter- 
native ; the prisoner must be sent at publio ezpenoe to 
the place he had been brooght from. So our canny 
cobbler got the two shillings and eight and one-half 
pepce, which represented his &re, did his business, 
and went home triumphant— two and one-half pence 
and a railway ride better for his ofience. 

LuBiuTT run Falsi RiPRBSBHTATiO]i8.—The Court 
of Appeals has rendered an opinion of much praotioal 
interest to people who have personal property in store- 
houses. It was the suit of Mrs. Hickey against John 
H. Morrell, which has been pending bMICB than two 
years. The defendant had issued a eirouIsj> saying his 
warehouse was fireproof. The plaintiff read the cir- 
cular and stored some valuables in the warehoose. 
The building took fire and was destroyed. Mrs. Hiekey 
sued for the value of her property on the ground of 
false representations. She lost her case in the trial 
court and in the Common Pleas, General Term. It was 
conceded that the owner had represented the building 
to be fireproof. But the lower courts held that such 
representation was not a statement of • fact, but 
merely the expression of an opinion, for whieh the 
defendant was not liable. That decision is overruled 
by the Court of Appeals. The appellate tribunal evs 
that representing a building to be fireproof is not the 
expression of an opinion, but the allegation of « fact 
and that if the statement is false it is a misrepresenta- 
tion for which the person making it is liable.— if. Y. 
Herald, 

Any person desirous of inspecting the aotoal last 
will and testament of the immortal bard of Avon can 
do so by visiting Somerset House and paying a shilling. 
The visitor is conducted to a dimly-lighted room, in 
which this precious relic is preserved, and is not a 
little astonished to find it securely fixed in a series of 
frames protected by glass. The will remuned for 
many years without any attempt being made to protect 
it from the wear to which it was sukvected. Indeed 
the reference to the will during the period at whieh it 
was unprotected has slightly worn away the writing at 
the folds of the paper. It is a remarkable fact that 
for every Bnglishman who visits Somerset House to 
inspect it, there are at least two Americans. The will 
has been reproduced in/ac eimite on two or three coca- 
sions at distant intervals, one of the last copies being 
taken in 1864, when a/ae eimile (now out of print) was 
pablished at six shillings. Fac ttm«2ee have for many 
years past been exceedingly scarce, and a sovereign or 
more has been paid for good copies. Messrs. Oassell 
k Ca have now reproduced the will in a form whieh 
will enable every person to possess it, for they will 
issue a/oc eimUe oopy with Part I of " Gassell's Dlnst- 
rated Shakespeare," to be published on the 28th inst, 
the price of the part, including the will, being but 7d. 
This new/oc eimile of the will has been very carefally 
executed, its permanent value being greatly enhanced 
by its being printed on paper of antique style, and in 
ink similar in color to that of the original docoment— 
Law Timee. 
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The Poetmaater General in England has 
Tecovered a judgment against the sender of 
sn nnstamped letter, which had heen refused 
by the addre8see,for the amount of postage due 
thereon. One Wanhy, a commission agent 
at Leamington, was in the habit of sending 
circulars through the post unstamped. The 
addressees having declined to pay postage on 
tliem, the Post office has fallen back upon 
the sender^ and sued him successflilly. 



Ptecisely how many bugs in a house let 
famished will serve as a valid reason for 
the tenant leaving, is a question open to some 
doabt Possibly the style of the apartments, 
and the amount of rent have some influence 
on its decision. In Smiih, v. MarrabU, 12 
Law J. Rep. £xch. 223. it was laid down 
that the appearance of bugs in force, in a 
lionse let furnished, justified the tenant in 
leaving and paying no rent. In Randolph v. 
Greenwood^ tried July 3, before Mathew, J., 
the tenant was not so fortunate. The plain- 
tiff, Mr. Randolph, sued the defendant, Mrs. 
Greenwood, for 2102., the rent of a house. 
The plaintiff let a furnished house in the 
West End of London to the defendant from 
Jnne 3 to August 1, 1886, at a rent for that 
period of 157/. 10«. On taking possession of 
the house, t)ie defendant was informed by 
the servants that it was infested with bugs, 
of which she had a great horror. There- 
npon she immediately packed up her things 
and left The plaintiffs claim included, be> 
sides the rent, a sum of 52/. 10«. for alleged 
loss and expenses he had incurred through 
the failure of the defendant to perform her 
contract The defence was that the house 
was unfit for human habitation, owing to the 
presence of the bugs, and the defendant put 
forward a counter-claim for 28/., in respect of 
expenses she had been put to in removing, 
in finding another houses and of extra rent 
she had to pay. The case turned on the 



question whether or not the house was ren- 
dered unfit for habitation by the presence of 
the bugs. It was stated that when the de- 
fendant's daughter^ went into the house a 
bug dropped from the window-blind and bit 
her arm, whereupon she fied. TheplaintifiT 
asserted that he never saw more than one 
bug in the house. That one he found in a 
tube of the bell-pull. He picked it out with 
a pin, and stopped up the tube with sealing- 
wax. Afterwards, it was alleged, the uphol- 
sterer found half-a-dozen bugs in the same 
tube, and the defendant's servants declared 
that they drowned as many more in a basin, 
although it was noted, on the other hand, aa 
a significant fact that only one specimen 
was preserved for the plaintiffs inspection. 
The bugs appeared to have been confined 
chiefiy to the upper regions of the dwelling. 
—The learned judge, who heard the case 
without a jury, held that the bugs had not 
taken possession of the house so completely 
as to oust the tenant The defendant, how- 
ever, had no doubt incurred expense and 
inconvenience, and he thought the justice of 
the case would be met by giving the plain- 
tiff 1402. The learned judge gave judgment 
for the plaintiff for that amount 



COUE SUPlfeRIEURE. 

Fbasbbvillb, 21 mal 1886k; 
Coram Cimon, J. 
Rot v. La Corporation db la Pasoissb ds 
^ St. Pasceal. 

Mandamva^AcAe da Licences de Quihea de 

1878 etseaamendemente^Refuepar U Can* 

aeU Municipal de confirmer vn oertificat 

pour Vobtention d*une licence — 22^ 

glemeni prohitfUif et limitatif. 

Jnoft :— lo. Que le Conseil Municipal, mime en 
Va^Bence de riglement prohibitiff ou limitO' 
tif, peuly dane ta discrition, refuser de eon' 
firmer le cerlificat exigi pour ohtenir une 
licence pour vendre des liqueurs eKivrantes. 

2o. Que le riglement du conseil ordonnant '< que 
** le Percepteur du Revenu de Vlniirieurpour 
" la division de Kamouratka ne pourra 
"jusqu'd la rivocation desprisentes octroyer 
" dans la dite paroisse de St- Paschal plus 
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" d$ deux tidencti pour tendre de» liquewa 
** en^vrante^** e»i vaUde^Men qu*U ne di^ 
Hngue pcu leM dastti de licenoes. 

Lo demandeur £tait h6tellier dans la pa- 
roisae de St Paschal, depuia plusieors annto, 
et avait toujoars tenu son h6tel d'une ma* 
nito irrgprochable. Le 1 mars dernier, il a 
demand^ an conseil municipal de lui oonfii^ 
mer an oertificat de licence d'auberge pour 
I'annte commengant le ler mat 1886, sous 
les dispositions de VAcU des liceneea de Quebec, 
1878, et ses amendements. Le conseil a re- 
fuse. De 1&, le demandeur a pris un man- 
damva centre la corporation monicipale pour 
Pbbliger k confirmer ce certificat Le de- 
mandeur all^e que la ddfenderesse, en Tab- 
senoe de r^lement prohibitif, ne pouvait re- 
fuser oette confirmation que dans les trois 
oas suivants : la B*il etit 6t^ d^ontr6 que le 
demandeur est un bomme de mauyaises 
mcBurs, ayant permis Tivrognerie dans sa 
.maison ; 2o. ou qu'il edt 6t^ condamn6 deux 
fois pour vente de boissons sans licence ; 3a 
ou que la majority absolue des Slecteuit r^si- 
dants de Tendroit B'y opposait Le deman- 
deur ne se trouvait dans aucun de oas cas. 

La d^enderesse a plaid6 que le 24 avril 
1884, son conseil a pass6 le rdglement sui^ 
vant: 

<* II est ordonn6 et statu6 par rdglement du 
'' conseil oomme suit: lo. que le peroepteur 
'* du revenu de Pint^eur pour la division de 
** Kamouraska, ne pourra, jusqu'A r^vocaUon 
** des pr^sentes, octioyer, dans la dite par 
" roisse de St Paschal, plus de deux licences 
" pour vendre des liqueurs enivrantes ; 2a 
*' que tout r^lement de ce conseil ayant des 
** dispositioDS contraires aux pr^sentes soient 
** et demeurent i^sili^, rescind^s et annulds ; 
'' 3a que le present r^lement eoit promul- 
" gu6 et qu'une copie en soit transmise au 
" dit inspecteur du revenu avant le premier 
" mai prochain." 

Ce riglement a 6t6 public le 27 avril 1884, 
et une copie en a 6t^ transmise au peroepteur 
du revenu le 28 avril 1884. II est encore en 
ibroe. 

Pour rann6e commengant le ler mai 1884, 
le conseil municipal a confirm^ deux certi- 
ficate ; ceux du demandeur et de Nell McNeil. 
Pour I'ann^ suivante, le demandeur s'est 



contents d'une licence en vertu de la Id ftd6- 
rale^ depuis d6claree inconstitutionneUe ; et, 
en consequence, le conseil municipal a, poor 
Tann^ commengant le ler mai 1885, con- 
finn6 dee certificate pour Neil McNeil et Na- 
thanael LeBeL Le ler mars 1886, le conseil 
de la d^nderesse a, de nonveau, confirm^ 
les certificate des mdmes McNeil et LeBel, 
refnsant de confirmer celui du demandeur ; 
et la d^fenderesse plaide que ce r^lement 
limitatif Tobligeait A n*accorder que deux 
licences, et qu'elle a pr6f6r6 les accorder aux 
deux personnes dont elle avait Tannte pr6c6- 
dente confirms les certificats. 

I> demandeur a rSpliquS que ce rdglement 
limitatif Stait ill^al ; qu'il n*6tiut pas un r^ 
glement, mais une simple injonction k I'ins- 
pecteur du revenu ; que, dans tous les cas, U 
ne limite que les licences de magasin (et I^ 
licences de McNeil et LeBel sont de cette nar 
ture, tandis que la licence r6clam6e par le 
demandeur en est une pour aubexge), et non 
pas les autres, qui sont autant de classes 
difSSrentes de licences ; et que, par sa forme 
et teneur, 11 est nuL 

Lacour fit xemarquer que la loi n'avait 
aucune disposition pour forcer le conseil i 
confirmer un tel certificat ; que la chose 6tait 
oompl^tement laiss6e A la discretion du con- 
seil, et celui-ci ne pouvait dtre recherche 
pour rexerdcede cette discretion. Le statut 
de 1878 ne mentionnait aucun cas oii le con- 
seil serait tenu de refuser. De U sont nes des 
abus ; et, pour les reprimer par divers amen- 
demoDts, la legislature a decrete que, dans 
les trois cas mentionnes plus haut, le conseil 
serait oblige de refuser la confirmation da 
certificat, mais elle n*a present leucun cas oil il 
serait tenu de confirmer. Elle a laisse cela k 
sa discretion, comme auparavant Voici le 
jugement : 

" Considerant que la loi,— en exigeant qae 
celui qui veut obtenir une licence pour ven- 
dre des liqueurs enivrantss fasse confirmer 
par le conseil municipal son oertificat k cet 
efiet,— n'a pas impose au dit conseil munici- 
pal I'obligation de confirmer tel certificat 
mais a laisse k sa discretion de le fairs, la loi 
ayant voulu par \k donner k Pautorite moni- 
cipale un contr61e k ce sujet dans I'interet du 
bon ordre et de la moralite, et que ^ le dit 
Leon Boy (le demandeur), n*etait pas dans 
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on des cas oH la loi present an conseil de re- 
fuser la confirmation, cependant, le ditcon- 
seil avait, dans sa discretion, encore le droit 
de ne pas I'accorder, que le conseil ne peat 
dtre recherche an sujet de la decision qn'il a 
prise de refuser de confirmer le certificat du 
dit Ldon Roy ; 

" Consid^rant que le r^Iement limitant A 
deux le nombre des licences pour vendre des 
liqueurs enivrantes, all^gu^ en la defense' 
est Buffisant, parait, par la copie produitO} 
avoir ete sigae par le maire et le secretaire- 
tresorier, et passe H une session du conseili 
qn'il a ete promulgue et est en force, et qu'il 
a ete remis k Pofficier du revenu, le tout tel 
que vouln, et que ce rdglement, sous les cir- 
Gonstances, n'exigeait pas plus de formalites, 
et que le conseil avait raison de le prendre 
en consideration pour refuser de confirmer 
le certiflciit du dit Leon Roy, attendu qu'il a 
Gonfirmedeoz autres certificate pour vendre 
des liqueurs enivrantes, et qu'il n'etait pas 
neoessaire que le rgglement distinguAt les 
classes de licences, la volonte du r^lement 
4tant formellement exprimee que, de quel- 
que dasse que soit la licence, 11 ne pouvait y 
en avoir plus de deux qui permissent de 
Tendre des liqueurs enivrantes ; 

* Considerant, en consequence, que la de* 
xnande du dit Leon Roy, n'est pas fondee ; 

" Renvoie le bref en cette cause qui a as- 
fligne la defenderpsse A repondie & la deman- 
de contenue en la declaration y annexee, et 
lenvoie la ditib demande, et condamne le dit 
I^on Roy k payer les frais k la defenderesse." 

Taehi dt Taehi, avocata du demandeur. 

OialouU dr LeBd, avocats de la defende- 



CAERIER — PASSENGER — BAGGAOE 

DELIVERED TO PORTER TO 

ACCOMPANY PASSENGER. 

CX>imT OF APPEAL. 

LoKDON, ApRa 13, 188d. 
BuKCB V. Grbat Wbstbrn Rt. Ca 17 Q. B. 

Dnr. 215. 
The female plairUiff arrived atailation an the 
dtfendfxnUf railway forty minvUi heftire the 
starting time of her train. She had a bag 



and two other artides of luggage, which a 
porter took into the station. She saw the 
two latter labelled, and told the porter she 
wished the bag to be put in the train with 
her, and ashed if it would be safe to leave U 
with him. He replied that it would be qtnte 
safe, and she then went to meet her husband 
and get a ticket. They returned together in 
ten minutes and found that the two labelled 
artides had been put into the van but that 
the bag uxu not forthcoming. At the trial$ 
the judge found that the porter had been 
negligent in not being in readiness to put 
the bag into the carriage on the return of 
(he female plaintiff, and that the defendants 
were liable for its loss. Hdd {by Lord 
Esher, M.R., and Lindley, L.J,, Lopes, LJ. 
diissenixmt£)^ that there was evidence to 
warrant the judge in finding that the baf; 
was intrusted to the porter for the purpose ' 
of the transit, and not to be taken charge of 
while the journey was suspended, and (hat 
he was acting loithin the scope of his 
authority in taking charge of it 
Action for lost baggage. The opinion! 
states the case. 

Lord Eshbr, M.R. In this case the ques-' 
tion has been tried in the County Court, and 
upon that there was an appeal to the Divi«' 
sional Court consisting of two judges, my 
Brothers Day and A. L. Smith, who differed 
in opinion; and the latter» for the purpose > 
of allowing the case to come to the Court of 
Appeal, withdrew his judgment^ and tha^ 
case is here by leave. 

The question is, whether there was evid* 
ence before the County Court Judge upon 
which he might reasonably find for the 
plaintiif. If there was such evidence, 
neither the Divisional Court nor this court 
is entitled to overrule the decision. 

The evidence was that a ticket had been 
taken by the husband at Moorgate street by 
which he was to go to Paddingtou, and from 
there some distance into the country. His 
wife was to meet him at the station ; she 
brought the luggage, and when she arrived 
at the Paddington station, the three articles 
were taken by a porter into the station. She 
told him where they were to go, but said she 
wished the Qladstone bag to be put into the 
train, that is, into the carriage with har. 
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and asked if it would be safe to leave it with 
him. It is obvious, or at all events it was 
obvious to the County Cburt judge, that the 
way to treat the matter is, as though she 
had said : '' My husband is coming to meet 
me, we are going by the train, I have 
brought the Insgage here and I am going to 
meet him at this station and take my ticket 
—will the thing be safe?" Then she goes 
and meets her husband at the station, at 
the ticket office where her husband has 
taken a ticket for her, and when they come 
back, the bag is gone. The evidence is that 
she was away for ten minutes. We must 
take into account, no doubt, that when she 
went to the station, it was forty minutes 
before the train was advertised to start, but 
the evidence is open to this construction — 
thiat the train actually came up to the plat- 
form ten minutes after she got there. 

The question arises, what are the liabili- 
ties of the company with regard to that bag? 
It is said that the porter had possession of it 
beyond the scope of his authority ; and that 
therefore if atiybody is liable for its loss it is 
the porter and not the railway company. It 
seems to me, that with regard to the public, 
the scope of a porter's authority is to be 
measured by what the company deliberately 
allow their porters to do, and they cannot 
say that a porter is acting beyond the scope 
of his authority with regard to the public, 
by reason of some secret orders which they 
have given to him. That is the first proposi- 
tion I put. 

Now what do porters do, when you arrive 
at a station 7 The railway company, as we 
know, allow their porters to take the luggage 
on to the platform. That is the first step. 
When it in on the platform, or any part of 
the platform in some railway stations or at 
a particular part of the platform in other 
railway stations, tell them where you are 
going, and your luggage is to ato into the van, 
it is labelled. But all that time, before it is 
labelled, and after and until it is put into the 
van, it is generally in the custody of a porter, 
and almost always of the porter who first 
took it 

Now with regard to that labelled property, 
it seems to me that it is within the scope of 
the porter's authority to take that luggage on 



behalf of the railway company; and hem 
the moment it gets into the possession of a 
porter it is in the possession of the railway 
company for the purposes of carriage unless 
something intervenes to alter that state of 
things. Until that something intervenes, 
that luggage is in their custody for the par- 
pose of conveyance ; they are common car- 
riers of it, and liable as common carriers. 

Now comes the case of luggage which is 
not to go into the van. Here again it must 
be known to everybody that the porters take 
possession of such luggage at the same time 
that they take possession of the other, and 
they take it on to the platform or to the car- 
riage. During the whole of that time it is in 
process of conveyance to the place to which 
the passenger is going, and is in possession 
of a servant of the railway company. I can- 
not see any distinction during that time 
between the luggage which is to be labelled, 
and the luggage which is not, or between 
the luggage which is labelled, and the lug- 
gage which is not, up to the time when they 
arrive at the train. Now when luggage ar- 
rives at the train, if you no longer leave it to 
the railway company to put it where they 
please in the train, but insist that it shall be 
put into a carriage in which you are going,, 
you alter the state of things; you take it 
partly into your own control, but not abso- 
lutely, because as pointed out in some of the 
cases, when the company are (^irrying yoo, 
they are carrying your box or parcel as well. 
Under those circumstances, they are not 
liable as common carriers, although the 
thing is in process of conveyance, because 
you have taken it partly into yotir own con- 
trol, but they are liable as bailees, as people 
who have undertaken to carry you and yonr 
luggage, and they are liable only for n^li- 
gence. 

When you arrive at the other end, it is 
equally well known that the companiea 
hold out to the public that their porters may 
t«ke luggage from the carriage to the en- 
trance of the railway, and there put it into a 
cab. If they were common carriers at the 
beginning of the journey, that is from the 
entrance of the station to the carriage, I can* 
not see but that at the end of the journey, 
the thing being still in process of convey- 
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«Boe, and exclusively in their power, they 
are oammon carriers in such case also. Thus 
the condition and the liability of common 
carriers is only suspended during the time 
when joint possession is taken with the 
railway company, that is, whilst the parcel 
is in the carriage with you where you have 
directed it to be put But when it is in the 
possession of the porters in a way in which, 
and at a time when the company allow their 
porters to take it, by holding them out as 
having authority to take it, then it seems to 
me that it is being conveyed by the com- 
pany, they are paid for the conveyance of it, 
and they are common carriers of it 

There is another state of things. You 
may have your luggage taken on to the sta- 
tion, and you may not be for a time going on 
your journey ; and if suspending your jour- 
ney, you put your things into a cloak room, 
you put them there,not for the purpose of 
being conveyed, but for the purpose of being 
warehoused. If instead of putting the com- 
pany into the position of warehousemen, you 
give the luggage to a porter, or to a bystand- 
^, or to anybody else upon the same con- 
ditions, the same reasoning applies. If, there- 
fore, yon ask a porter to take it under such 
circumstances that the proper conclusion cf 
fact is that it is not there for the purpose ol 
conveyance, but, for a time, for another pur- 
pose, of course you cannot put the railway 
company into a position of responsibility, 
and yon must look to the porter alone. But 
that is always a question of fact, and depends 
npon a considerable number of circumstan- 
ces. It is not because a person asks a porter 
" Would this be safe whilst I do a certain 
thing?" or because a person says to a porter 
"VVill you take care of this?* that that is 
conclusive. Supposing, for instance, you 
take your luggage to the station, and the 
porter takes it from you, and you say " Will 
this be safe with you whilst I go to the 
ticket office to take my tickets The ticket 
office may not be open, or there may be ten 
or twenty people before you in line, and you 
have to wait your turn, but can anybody say 
that the transit of your luggage is stopped 
meanwhile because of these temporary 
obscks, which are not intended to suspend 



the journey, but which are incidents of the 
journey? It would be monstrous to say — 
that is my opinion— that the porter is exceed- 
ing his authority if he holds your luggage for 
you whilst you take your ticket. I will go 
further, and ask if he carries it up toward 
the carriage, and you say ** I am going to getr 
a newspaiSer at the bookstall,'' and he loses 
it whilst you are gone for your newspaper at 
the bookstall, has the whole relation been 
changed whilst you go to the bookstall ? Or if 
you go to the refreshment room, which has 
been opened there by the authority of the 
railway company, and in order that passen- 
gers may go to it during their journey, if the 
porter were to hold your bag whilst you go 
to the refreshment room, it being your un- 
derstanding all the time that the journey is 
going on, and that that is part of it, and an 
incident in it, I cannot thiak that the rela- 
tion between you and him is altered. As 
long as you do not suspend your journey, 
your luggage is in the care of the railway 
company, and they are liable as common 
carriers, except during a time when you 
yourself take part possession of your luggage, 
and although they are not common carriers 
during that time, that is from the moment 
when that relation of common control be- 
tween you and them takes place, yet before 
you come into that position, they are com- 
mon carriers, and after that position of com- 
mon control ceases, they are common car- 
riers. That is my view of the law. 

Now it is said that view has been overruled, 
and decided by a court of equal jurisdiction 
with this in the case of Bergheim v. ChrecU 
Eastern Ry^ Co-, 3 C. P. D. 221. 

In BfUchery. London and South Western Ry. 
Co,, 16 C. B. 13 ; 24 L. J. (C. P.) 137, the plain- 
tiff, a passenger by railway, brought with 
him into the carriage a carpet bag contain- 
ing a large sum of money, and kept it in his 
own possession until the arrival of the train 
at the London terminus. On alighting from 
the carriage with the bag in his hand, the 
plaintiff permitted a porter of the company 
to take it from him for the purpose of secur- 
ing for him a cab. The porter having found 
a cab (within the station), placed the carpet 
bag on the foot*board thereof and then. le^ 
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torned to the platform to get some other 
luggage belonging to the plaintiff, when the 
cab disappeared, and the carpet bag and its 
contents were lost Now what was there the 
case ? It is obvious that there, some of the 
luggage was in the van, and the porter went 
back to take it out *' Hddj that this was a 
loss by the negligence of the company, for 
which they were responsible in damages.** 
I note the word " negligence,*' but I take it 
they were held liable as common carriers, 
because it cannot be said that it was negli- 
gence to put a thing on the foot-board of a 
cabi which was the very place where it was 
to be put 

In HichaTds v. London, BrighUm and South 
Coast Ry. Co^, 7 C. B. 839; 18 L. J. (G P.) 251, 
it was proved that the plaintiff's wife, accom- 
panied by a female servant, took places for 
London in a first-class carriage on the de- 
fendants* railway at the Woodgate station, 
near Bognor, bringing with them a consider- 
able quantity of luggage, which was weighed, 
and the excess beyond the quantity allowed 
to first-class passengers paid for. On their 
arrival at the terminus at London Bridge, 
the lady, who was an invalid, was assisted to 
a hackney coach, into and upon which the 
luggage was placed by certain servants of the 
company, who upon the maid attempting to 
remove the small articles from the railway 
carriage to the coach, desired her not to 
trouble herself, as they (the porters) would 
see to the luggage. Upon reaching the 
residence of the plaintiff, it was for the 
first time discovered that part of the 
luggage, viz., a dressing-case containing 
trinkets and jewelry, which had been placed 
by the driver of the fly which conveyed the 
plaintiff^s wife and her servant from Bognor 
to tlie Woodgate station, under the seat of 
the railway carriage, was missing. "Hdd, 
that the duty of the defendants as common 
carriers continued until the luggage was 
placed in the hackney carriage.*' There is a 
case directly in point, only it relates to the 
other end of the journey. I should mention 
also Leach v. South Eastern Ry, Co., 34 L. T. 
(N.S.) 134, which seems to me to come to the 
same thing. Are they overruled by Befff- 
htim V. Ormt Eastern Ry. Co., 3 C. P. D. 221 ? 
In myopinion they arenot As I say^ whiJit 



the thing is in the carriage with you, or in 
the carriage where you have directed it to be 
put, inasmuch as you have taken part con- 
trol during the time that you do so, the com- 
pany are not common carriers, although 
they are carriers. That I take to be the law. 
The question must always be whether the 
facts bring it within that view of the law. In 
my opinion, therefore, the question must be 
a question of fact Had this lady, who had 
the control over the thing at the time» given 
this luggage to the porter for the purpose 
of suspending the journey, so that it should 
be in his custody, not for the purpose of 
holding it for a time whilst she suspended 
th^ journey ? It seems to me it was open to 
the County Court judge to say she brought 
it there and gave it to the porter at the com- 
mencement of the journey, and that she only 
asked him whether it would be safe in his 
custody whilst she proceeded to take a step 
in that very journey which had then com- 
menced, namely, to go to the ticket office 
and take the ticket Under those circum- 
stances, until it was in the carriage where 
she told him it was to be put, whether it was 
ticketed or not, the ])orter, according to his 
usual habit, as authorised by the company, 
had taken it into his possession for the com- 
pany, and it was in the possession of the 
company for the purpose of the transit The 
transit was all the time proceeding, although, 
of course, subject to the ordinary delays, and 
therefore they held this bag as oommon 
carriers. 

With regard to the question of liability 
being limited by the ticket If the company 
authorised its servant to take possession of 
the luggage before a ticket was obtained, 
what is on the ticket cannot aflSsct the 
matter. Whether this luggage was carried 
under the ticket taken by the husband at 
Mooiigate street, or under the ticket given to 
the wife, is a problem which I do not care to 
solve. If the latter is the case, the bag was 
lost before that ticket was given. If the 
former, no evidence of what that ticket was 
was laid before the County Court judge ; and 
further, a ticket taken in Moorgate stx^eet 
could not be any notice with regard to lug- 
gage which was put in at Paddington. 

I am of opinion that there was evidoaios^ 
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in this case upon which the County Court 
judge might properly find the facts to be as 
I have suggested they might be, and whdt 
is more, if I myself had been the judge of 
fact I should have found exactly as the 
County Court judge has found. 

I am of opinion there is no ground for 
disturbing the judgment of the County Court 
judge. 

LiNOLBY, L.J. This case has been argued 
in such a way as to raise a question of con- 
siderable importance, although the case 
seems to me to be one which need not neo- 
essarily raise any such question. No doubt 
this is an instance of the struggle which is 
going on day by day between railway com- 
panies and the public. The railway com- 
panies want to throw off from themselves 
all the responsibility which they can, and 
tliey try to do it to an extent which does 
not always succeed. On the other hand, it 
may be that the public want to throw on 
them responsibilities which are too onerous, 
and such attempts are, on their side, often 
unsuccessful 

Now the company, in this case, profess by 
their notice that they will not be in any 
case liable for luggage taken by the passen- 
gers into the carriage — not liable even for 
the negligence of their own servants. That 
appears to me to be entirely unreasonable, 
and goes a great deal too far. They are not 
common carriers in respect of luggage taken 
by passengers into the carriages, but they 
aze liable for negligence, and it appears to 
me such a notice as they put out, and such 
a profession as they make, is met by the 
provision of the Railway and Canal Traffic 
Act, section 7. It is true that in Cohen v. 
South Eastern By. Co., 2 Ex. D. 253, the lug- 
gage there was not taken with the passenger, 
but as I understand Mellish, J.'s judgment, 
it extends beyond that, and applies to all 
luggage which is carried, whether with pas- 
•engers or otherwise. The other notice on 
which they rely is to the effect that if pas- 
sengers are desirous of leaving luggage or 
parcels under the charge of the company, 
they must themselves take or see them 
taken to and deposited in the cloak room* 
Now whetiher this is unreasonable or reason- 
Able, torss upon the construction of the 



notice that the company's servants have 
orders not to take charge of any luggage or 
parcels. A porter in one sense takes charge 
of luggage parcels if he takes them for a 
purpose which is admittedly within the scope 
of his employment It strikes me, applying 
a reasonable construction, what is meant is 
this, if you want to leave parcels in the 
charge of the company as distinguished 
from having them taken to a train by which 
you are going, or taken from a train, you 
must leave them in the cloak room, and not 
leave them about the platform, or intrust 
them to a porter. If here the time was so 
long that as a matter of ordinary business it 
would be reasonable to say that the bag 
ought to have been put in the cloak room 
and not intrusted to the porter, I should have 
thought it would be just and reasonable on 
the part of the company to say they were 
not responsible. But the facts of this case 
appear to show, to my mind at all events, 
that this Gladstone bag never was taken 
charge of or given in charge to the porter at 
all, except for the purpose of transit This 
was Christmas Eve, and at Paddington sta- 
tion, and there was a throng of people. The 
train started at five. The plaintiff's wife, 
who had got the luggage and took the ticket 
arrived at twenty minutes past four, forty 
minutes before the train started. Whether 
the train was actually drawn up at the plat- 
form at the time she arrived, or not I can- 
not make out from the notes, probably it 
was not It certainly was drawn up at the 
platform athalf-past four, how much earlier 
1 do nbt know. The lady arrived, and then 
to use her own language — I will take the 
judge's notes— what happened was this: 
" A porter came forward and took the lug- 
gage on a trolly to be labelled. I saw the 
portmanteau and hamper labelled to Bath. 
I told him I wished the Gladstone bag to be 
put in the train," that no doubt, means the 
carriage, " and I asked him if it would be 
safe to leave it with him. He replied that 
it would be quite safe, and he would guard 
the luggage and put it in the train. I then 
went back to meet my husband and get my 
ticket'' Then she says she was away ten 
minutes, and when she returned, the trolly 
had gone away, and the luggage had been 
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put into the van. That shows to demon- 
stration that the train was up. Can she be 
said to have employed that porter to take 
charge of those things as distinguished from 
taking them to the carriage? That is a 
question of fact on which, as I understand, 
Day, J., and A. L. Smith, J., diflfered. I take 
the view which has been adopted by the 
County Court judge and A. L. Smith, J. 
It seems to me to be a simple case of 
transit, not of intrusting to the porter 
in any sense than that in which everything 
put into his hands is intrusted to him. It is 
very true that there was some short time 
during which it would not be necessary for 
him actually to keep walking or rolling this 
trolly. There was a short delay, but a delay 
so short as to make it utterly unreasonable 
to suppose that this ought to be held to be 
beyond the scope of his duty. It is not 
essential in this case to say more than this, 
that the porter was acting within the scope 
of his employment in taking this luggage in 
the way he did from the cab to the train. 
Whether during that interval the railway 
company wove common carriers, as is stated 
by the master of the rolls, or whether they 
were not, appears to me to be immaterial for 
the purpose of this particular decision. Be- 
cause, even if they were not, if we once arrive 
at the conclusion that the porter was acting 
within the scope of his authority, the County 
Court judge has found negligence, and that is 
sufficient for this case. I prefer to stand 
upon that, and that is what we are to go on 
in this case. The other appears to be a diffi- 
cult point The view taken by the County 
Court judge appears to me to be right, and 
therefore the appeal ought to be allowed. 

[To be oontinaed.] 



COUR D'APPEL DE NANCY (Ire Ch.). 
16 Janvier 1886. 
Pr^sidence de M. d'HANKOxcELLBS. 
SociiU ctrnimerddle en^re ipoux—NullitS^CaU' 

tionnement—CompStence commerciale, 
lo. Est nulle, d raUon de rincompatibUiti entre 
leprincipe d^Sgaliti entre associhf qui rigit 
les soditis civUes et commerdaleSj et les 
droits dholus au mart dans Vassociation 
covjugaU^ la sociSti commerciale farmie par 
vnefemme avec son mart. 



2o. Le eautUmnemerU Kiidairt d^une obligation 
oommercidle par un non commer^nt ne 
consiitue pas, de la part de cdui^ vn aete 
de commerce, Ic rendaxU jtutidabU de la 
juridiction commerciale. 

Mennesson et Cie. c. dames Martelet l^iau* 
duit 

La Cour, 

6ur le declinatoire de comp6tenoe soolev^ 
par les dames Martelet Maud ait : 

Attendu que le jugement dont est appel a 
d^cid^, avec raison, que les darner Martel et 
Maud 11 it n'^taient pas com merman tea et n'a- 
vaient pu valablement former avec leurs ma- 
ris un contrat de soci^t^ les rendant justi- 
ciables des tribunaux consulaires: qu'en effet 
le principe d'^alitS entre associ^ qui r^t 
les soci^t^ civiles on commerciales est in- 
compatible avec les droits d^volus au mari 
dans Tassociation conjugate, droits auxquels 
les 6poux ne peuvent d^roger, d*apr^s la dis- 
position ^crite dans Tart. 1338 du Code Civil ; 
qu*il est certain, en outre, que Tengagement 
solidaire pris par les dames Martel et Mau- 
duit en septenibre 1884, envers les appelants, 
de r^pondre des actes et des dettes de la g6- 
ranee de la soci^t^ du tissage m4canique dn 
Rabodeati, ne constitue pas un acte de com- 
merce attribuant juridiction aux tribunaux 
consulaires; qu*ainsi, & tous les points de 
vue, la decision par laquelle le Tribunal s'est 
d4clar4 incompetent pour connattre de Tac- 
tion, en tant qu'elle est dirig^ contre lea da- 
mes Martel et Mauduit, doit 6tre confirmee. 

Confirme. 

Nora— Sur le premier point : V. conl pour 
le cas d'^poux communs en biens, Caaa. 9 
aoiit 1851 (& 521.281— J. du P. 53.2.132— D. 
52.1.160); Paris 14 avril 1866 (& 56.2.369— J. 
du P. 56 2.336— D. 56.2.231) ; Metz 22 aotit 1861 
(S. 62.2330— J. du P. 62.462) ; Paris 24 mars 
1870 (a 71.2.71— J. du P 71.292— D. 72.2.43) ; 
Trib. com. Seine 24 fgvrier 1878 ; Sic: Duran- 
ton, t XVII, No. 347 ad notam ; Troplong, 
Contrat de mariage, 1. 1, No. 210 ; Duvergier, 
Soci^t^s, t II, Na 102 ; Mass6, Dr. comm., t. 
II, No. 1267. Au cas d'^poux s^par^s de biena 
les tendances de la jurisprudence sont dans 
le m^me sens. V. Paris 9 mars 1859 (S. 
5y.2..502— J. du P. 59.403— D 60.2.12); Dijon 
27 juillet 1870 (S. 71.2.268) ; mais, en doctrine, 
la question est vivement controversy V. 
dans le m^me sens que la jurisprudence: 
Troplong, Duvergier, Mass^ vhigupriL Oonird: 
Duranton, ubi mprd,; Alauzet, Oomm. du CL 
de com., 1 1, Nos. 152 et 153. Quant k TarrSt 
ci-dessus, la g^ngralit^ des termer dans lea- 
quels il est congu, les motifs sur lesquels il 
s'appuie, ne perinettent pas de douter que la 
Cour de Nancy ait entendu barter toute dis- 
tinction et consid^rer comme nolle toute so- • 
ci^te entre 4poux, quelque regime matrimo- 
nial qu'ils aient adopt4— G^to. du Falais, 
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There is sojcoething of a romance in the 
history of Mr. W. C Beeves, who has been 
appointed to the Chief Jastioeship of Bar- 
badoeSi one of the best judicial posts in the 
West Indies. The Law Journal remarks 
that this event is interesting from Mr. Keeves 
being predominantly of African race, and 
from the highly creditable manner in which 
he has attained his honors. Beginning life 
as a printer, he produced so favorable an 
impression by his talents that he was able 
to obtain funds for his education as a lawyer 
at the Middle Temple. When Sir John 
Hennessey arrived at Barbadoes as Gov. 
emor, Mr. Beeves had attained the position 
of Solicitor-General of tlie island, but re- 
signed his post through disapproval of the 
policy of the new Govemoiv-a course so 
highly approved by the planters that he was 
presented with a purse of 1,000 guineas. In 
1882 he became Attorney-General, and was 
next year made Queen's Counsel. Mr. Beeves 
will in ordinary course be knighted. 



The case of the '* Vampire of Saint 
Ouen," which has caused some sensation in 
France, stands out with hideous distinctness 
in the dreary train of monstrous crimes. A 
grave-digger named Blot was detected in 
acts of lust with bodies torn from coffins in 
the cemetery. He confessed to two cases, 
and as other coffins had been found opened, 
there was reason to suspect that the horrible 
practices had been indulged in for some time. 
The criminal has been examined carefully 
by an eminent alienist, with a natural 
anxiety, perhaps, to discover evidence of 
insanity that would account for his loath- 
some offence, but while it appeared that he 
was an epileptic, and given to the use of 
absinthe, he has been pronounced a sane 
and responsible person. His wife, whom he 
married two years ago when she was but 
seventeen years of age, and who says that 
for a short time at least they enjoyed a 
semblance of conjugal happiness, was a 



reluctant witness against him, and it appears 
that their felicity was of brief duration, for 
she was forced to leave him in consequence 
of his brutal treatment and unnatural desires. 
Some account of this remarkable case, from 
the Gazette du Palaisy will be found on 
another page- 

COUBT OF QUEEN'S BENCH. 

[In Chambors.] 

MoNTBBAL, August 4, 1886. 

Before Bamsay, J. 

Ex parte Cabpbntieb, Petitioner for a writ of 
Habeas Corpus. 

^Summary Conviction— 32-33 Vic. c32 — tSenU:nce 

Hbld: {Affirming tfu: ruling in Ex parte 
Lefevre, 4 Leg. News, 253), that in any 
case tried under 32-33 Vict, c 32, s. 2, «.». 
3, 4, 6 or 6, if theprisoner he condemned to 
fine and imprisonment, hard labor cannot 
be added to Uie sentence of imprisonment, 

Bamsay, J. The petitioner, with his apph- 
cation for a writ of habeas corpus, produced 
copy of a commitment in the following 
words : — 

Canada, Provincb de Qd^bc, 1 
Crrk ET District db Montr^ al. j 

DANS LA COUB DU BECOBDEB. 

La Cour du Becorder de la Cit^ de Mont- 
r6aL 

A touslesconn^tables ou autres officiers de 
paix ou aucun d'eux, dans le dit District de 
Montr^, et au gardien de la prison com- 
mune du dit district^ en la Cit6 de Montr^. 

Attendu que Joseph Carpentier, ci-devant 
de la Cit6 de Montreal, a ^t6 ce jour con- 
vaincu devant la cour du Becorder de la 
Cite de Montreal d'avoir le 24i6me jour de 
Juillet courant, en la dite cit6, habits depuis 
deux mois une maison de d6sordre tenue 
conjointement par Marie Couture, 6pouse de 
Francois Bublain, dans les limites de police 
de la dite cit^, savoir : ruelle Josephine, No. 
6 ; savoir : une maison fr)6quent4e k toute 
heure du jour et de la nuit, par des hommes 
et des femmes de caract^re d^prav^, et dans 
laquelle ceux qui Thabitent et qui la fri^uent- 
ent sont dans I'habitude de boire, de s'eni- 
vrer, de se quereller, de se battre, de chanter 
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dies duuisoiis obsc^es, de crier, de bias- 
phtoer, et de faire jonmellement du broit et 
dn tamulte de mani^ k rendre la dite 
maisoQ nne nuisance pnbliqne, et plus 
particnlidrement ponr lea habitants da voisi- 
nage, contrairement ft la forme du statut en 
pareil cas £ait et ponrvu ; et qu'il a ^t6 par la 
dite conviction ordonn6 que le dit Joseph 
CarpentieTf A raison de sa dite offense, serait 
tenude payer la somme de $50, y compris les 
frais, laqnelle somme sera pay^ et employ^ 
conform6ment*A la loi; et qu'il a ^U aussi 
ordonn^ par la dite conviction que le dit 
Joseph Carpentier, ft raison de sadite offense, 
serait emprisonn6 dans la prison commune 
dn dit district en la dite cit^, aux travaux 
forces, I'espaoe de six mois ; et que si la dite 
somme n'6tait pas pay6e ft ou avant I'expira- 
tion des dits six mois, le dit Joseph Carpen. 
tier serait detenu dans la dite prison durant 
trois autres mois ft compter de Texpiration 
des dits mois en premier lieu mentionn^s, ft 
moins que la dite somme ne ftlt plus t6t 
pay6e. 

A ces causes les pr^entes sont pour vous 
enjoindre, ft vous les dits conn^tables ou offici- 
ers de paix ou ft aucua de vous d'arrSter le 
dit Joseph Garpentier et de le conduire en^ 
suite ft la prison commune en la dite cit4, et 
1ft, de le livrer au gardien d'icelle, avec le 
pr^nt mandat, et la dite coor vous «njoint 
ft vous le dit gardien de la dite prison com- 
mune, de recevoir le dit Joseph Garpentier 
sous votre garde dans la dite prison com- 
mune, et de Ty d^tenir aux travaux forc^ 
Tespace de six mois ; et si la dite somme n'est 
pas pay^ ft ou avant Texpiration des dits six 
mois, la dite cour vous ordonne ft vous, le dit 
gardien, de d^tenir le dit Joseph Garpentier 
dans la dite prison durant trois autres mois, 
ft compter de Texpiration des dits mois en 
premier lieu mentionn^, ft moins que la dite 
somme ne soit plutot pay^ ft vous, le dit 
gardien, et pour ce fieiire, ces pr^ntes vous 
seront une autorit^ suffisante. 

The complaint of the petitioner was that 
he was convicted under the Summary Trial 
by Consent Act (32 & 33 Vic, c. 32) sec. 2, 
sub-section 6, that he could only be con- 
demned to imprisonment for six months 
with or without hard labor, or to a fine not 
exceeding, with the costs, $100, or to both 



fine and imprisonment not exceeding the 
said period and sum. That neveriheleaB he 
had been condemned to both fine and 
imprisonment with hard labor. On this 
question, as first proposed, I have twice 
expressed my opinion. (Ex parte Lefetre, 4 
Leg. News, 253.) Years have passed and the 
Legislature has not thought it necessary, by 
declaration or otherwise, to discountenaiice 
these decisions. I, therefore, ordered the 
writ to issue, and this morning was fixed for 
argument. 

Mr. Davidson appeared for the Ch>wn, and 
argued that the statute of the 32 & 33 Vie., c- 
32 was only an act of procedure, and that the 
Vagrant Act and its amendments (32 A 33 
Vic., c. 23, 43 & 44 Vic., c. 43 and 44 Vic, c 
35) empowered the Recorder to infiict the 
heavier penalty. It is dear that it is impos- 
sible to call chapter 32 a procedure act in caaea 
elsewhere described ; for it specially describea 
the offence intended to be charged, and limits 
its punishment As the commitment ap- 
peared on its face to be under chapter 28, and 
as I was told by the learned counsel for the 
Grown it was under chapter 32, 1 suspended 
the hearing until the record was produced. 
The papers sent up showed that the proceed- 
ings were, in so many words, under chapter 
32, although the description of the ofiEence 
was borrowed from chapter 28, the consent 
of the accused being struck out— his consent 
not being necessary for the trial of the 
particular o£fonce laid to his charge under 
the " speedy trial by consent act" I enqnired 
why the Recorder had used this unneoesBary 
and exceptional jurisdiction? The answer 
was, that otherwise the prisoner would have 
had an appeal. To rob the accused of the 
right of appeal, and to inflict a punishment 
the law does not prescribe, were the motives 
of these profitless proceedings. The com- 
mitment is not in accordance with the 
conviction, nor supported by it, and the 
prisoner must be dischaiged. 

GIRGUIT COURT, 

Montreal, Feb. 4, 1886l 
Before Moussbau, J. 

GUSHIKG v. BUBKB. 

PreKTiptian-^Open aooowit-^Iniemiptiaa o/ 
predcripiMn l^paymenU on acoamU. 
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Action on an open account, for goods sold 
over five yean pievioosly, bat payments on 
aoooont had been made within the five 
yeaxs. Flea, prescription. 

The plaintiff contended that piescription 
was intermpted by such payments, citing 
a C.2266, HaU v. Devany, 3 R L. 453; Tor- 
Tcmee v. PhUbin, 4 L. C J. 287; Benjamin y, 
Duehetney, 5 L. C J. 168. 

The Coort gave judgment for the plaintiff 

JP^romeU McLennan for plaintiff 

D. Barry for defendant 

COURT OF APPEAL. 

Bunch v. Gbxat Wbbtbbn Rt. Go. 

[Oonoladed from p. 280.] 

LoFBS, L. J. It is to my mind impossible 
to say that this is not a case of considerable 
importance, having regard to the fi&ct that 
railways are now almost the exclusive mode 
of locomotion in this country, and the ques- 
tion raised greatly affects the liability of 
railway carriers, and also the remedy which 
belongs to passengers against those compan- 
ies. I regret very much to say that I differ 
from the judgment and conclusion which has 
been arrived at by the rest of the court in 
this casa I do not mean to say that I differ 
from some of the Ulustrations which have 
been put by the master of the rolla I en- 
tirely adopt them, but I do not hesitate to 
say that I think they diffar from this case 
toto oodo. The question is this, was there 
any evidence upon which the County Court 
judge might reasonably find for the plaintiff 
In my opinion there was no evidence that 
the porter took charge of this Gladstone bag 
on behalf of the company. 

Now it is most important in this case to 
ascertain the actual facts, and I know of no 
better way of getting at them than to read a 
portion of the evidence. This lady arrived 
at the Paddington station, and her husband 
was to come from Mooigate street to meet 
her at that station, and the account she gives 
is this. She says: "I had three articles, 
the portmanteau, the hamper, and the Glad- 
stone bag, and a porter came forward and 
tocdc the same on a trolly to be labelled. I 
saw the portmantean and hamper labelled to 
Bath. I told him I wished the Gladstone 



hag to be put in the train, and I asked him if 
it would be safe to leave it with him. He 
replied that it would be quite safe and that 
he would guard the luggage and put it in the 
train. I then went back to meet my hus- 
band, and get my ticket When I came back 
the luggage had been put in the van," that is, 
the other two articles, ^ an^ the Gladstone 
bag was not forthcoming. The porter was 
standing by the luggage when I left it, and 
the Gladstone bag was there all safe then. I 
saw the porter still there two minutes after I 
left him. I returned with my husband about 
ten minutes Afterward, and the bag was gone." 
Then she says : " I am quite sure the porter 
said ' the luggage will be all right' It was a 
little after half-past four when I came back. 
There was a great crowd." Under these cir- 
cumstances the question which arises is this, 
was the porter acting within the scope of his 
authority. If he was, the company are liable, , 
if he was not, I take it the company are not 
liable. 

Now, first, let me consider what is the 
employment of an ordinary porter. I 
should say that an ordinary porter was 
the servant of the company to carry 
or transport goods from the cab or the 
outside of the station to the train. I do not 
care whether it be van goods or hand goods. 
But I should say that it was not part of the 
employment of a porter to take charge of 
luggage except during that transit I mean 
by that during the time which is fiiirly and 
reasonably necessary for that transit Now 
it seems to me that there is an important 
and significant distinction between the 
hamper and portmanteau and the Gladstone 
bag. That the two articles, the hamper and 
portmanteau were taken by the company as 
common carriers there can be little doubt, 
and they were liable for them. But was the 
bag 60 taken ? Suppose the bag, instead of 
being left on the barrow, if the train had 
been in, had been put into the carriage in 
which the lady intended to travel, it is per- 
fectly dear that, inasmuch as there would 
have been no negligence, the company would 
not have been liable had it been lost Nor 
are they, it seems to me, when the bag is* 
left in charge of the porter to be subsequent- 
ly put into the train with the passenger. It 
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appears to me that she had intendedi ob- 
viooBly intended, to lesume the possession 
of that bag at a later period and take it into 
the carriage with her. It seems to me that 
in effect she always retained personal con- 
trol over that bag- I am at a loss to see how 
it can be said tbat the company are to be 
liable for that bag when left in the charge of 
the porter subsequently to be placed in the 
carriagei when if it had been placed in the 
carriage they would not have been held liable 
as insurers. 

Putting it shortly, my view is this : I do 
not think it is part of the empfoyment of an 
ordinary porter to take charge of luggage 
beyond the time usually or reasonably — I 
should say reasonably — necessary for this 
transit. I am referring now to the luggage 
which is not labelled, but which is subse- 
quently to be placed in the carriage with the 
passenger. Nor do I think that an ordinary 
porter is the agent of the company to take 
charge of passengers' luggage, such as this 
Gladstone bag, whilst the passenger is other- 
wise employed for his own convenience. 

It may be said that the passenger here 
was not otherwise employed for her own cx)n- 
venienoe. The evidence, however, is not as it 
was put by the master of the rolls, as I un- 
derstood him, that she merely went for the 
purpose of getting the ticket, which would 
have taken a very short time, and might 
have been done almost in sight of the lug- 
gage for any thing I know, but she went for 
the purpose of meeting her husband, and 
meeting him outside the entrance to the 
booking office. Can it be said that was not 
for her own convenience ? In the course of 
the argument it was conceded, as I under^ 
stood, that if the passenger had gone away 
to some neighboring shop, and had left the 
bag in the way it was left, then the company 
could not be liable. It was suggested that 
if the defendants were not to be liable in this 
case, the business of a railway company 
could not be carried on. I do not venture to 
express an opinion as to whether that is a 
correct observation or not But it appears 
to me there is another observation which 
may be made with equal force and equal 
justice, and that is this, if it is to be held that 
a railway company should find porters at 



their stations to take charge, for the period 
of ten minutes, of hand luggage of pas- 
sengers who arrive there, it seems to me 
very difficult to see how the business of a 
raUway company could be carried on. My 
view therefore%ntirely agrees with the judg- 
ment of Day, J., in the Divisional Court, 
and I think the judgment «-of the County 
Court judge was wrong. 

Appeal allowed ; judgment for the plain- 
tiffs. 



TRIBUNAL CORRECnONNEL DE LA 
SEINR 

(lie Ohaxbrs.) 

27 aoiit 1886. 

Pr^sidence de M. Lepelletihsl 

Le Vampire dr Saint-Ouen, 

Si blas^ que Ton soit en fait de crimes mons- 
trueux, on n'a pu s'emp^cher d'^prouver un 
frisson d'horreur 4 la nouvelle annoncee par 
les joumaux le 27 mars dernier, que le ca- 
davre d^une jeune fille de dix-huit ans, Fer- 
nando Mery, inhum^ au cimetidre de Saintr 
Ouen, avait ^t^ viol6 sur un talus non loin de 
la fosse commune. Cet 6v4nement surexcita 
au plus haut point, pendant quelques jours, 
Topinion publique. 

Un fou, nomm6 Duhamel, vint se d^onccr 
4 la Pr^ecture de police comme 6tant " le 
Vampire de Saint-Ouen." H fit un r^t des 
plus saisissants du viol qu'il avait accompli 
" pendant une nuit pluvieuse, alors que le 
vent furieux fiiisait s'entrechoquer lugubre- 
ment les couronnes fun^raires. -." 

Apr^s enquete, Duhamel fut mis en liber- 
ty Le malheureux ne jouissait pas de la 
plenitude de ses faculty 

Puis le silence se fit autourde TafiGure, qui 
faillit ^tre class^e. 

Le 13 juin les gardiens du cimeti^ de Saint 
Ouen constataient la disparition de la fosse 
commune d'un cercueil contenaot le cadavre 
d'une petite fille de onze mois. lis op^r^rent 
des recherches dans le cimeti^ et furent 
ainsi amen^ 4 d^ouvrir pr^ d'une petite 
maisonnette, oil Ton a coutume de placer les 
pelles, les pioches et tons les instraments 
dontse servent les fossoyeurs, ua individn 



THE LEOAL HEWS. 



285 



qni s'enfayait npidement Us Tarr^tdrent 
et tronv^Tent dans la petite maison qne Tin- 
connu venait de quitter le cadavre de Ten- 
fant de onze mois. 

Le " Vampire de Saint-Ouen " ainsi arrdte 
^tait un sieur Henri Blot, joumalier, ^^ de 
Tingt-six ana. 

Yoici le i^uiaitoire definitif, dress^ & son 
enoontre par le parquet : 

Dans la nuit du 25 au 26 mars 1S86, le 
corps d'nne jeune fille, Ag4e de diz-huit ans, 
se nommant Mery (Femande), inhum^ 4 
cinq heures du soir au cimeti^re de Saint- 
Ouen (Cayenne), ^tait extrait de sa bi^re et 
transporte sur un talus, d vingt metres de 
distance, oii il subissait les demidres profa- 
nations. 

Dans une lettre du 29 mars, un nomm6 
Dubamel sembUdt se d^oncer comme Pun 
des auteurs de ces actes odieux. Cependant 
I'instruction suivie contre lui et d'autres 
individus ne d^montrait pas leur culpabi- 
Ut^ 

Le ler juin 1886, intervenait une ordon- 
nance de non-lieu en leur favour. 

Le dimanche 13 juin, les gardiens du cime- 
ti^re de Cayenne Saint-Ouen operant leur 
surveillance vers cinq heures du matin, re- 
connurent qu'un cercueil de la fosse com- 
mune avait 6t^ d^plac^ et ouvert et que le 
cadavre de la petite Pauline Chaillet, ftg6 de 
GDie mois, avait disparu. Cherchant 4 f>e 
rendre compte de ce qui s'6tait pass4, ils 
trouvdrent prte de la haie formant la cloture 
du jardin int^rieur un cercueiL 

Poursuivant leurs investigations dans une 
maison voisine abandonn^e lis virent sortir 
par la fendtre un nomm^ Blot, bient6t arr^t^ 
dans sa fuite et reconnurent que oet individu 
venait de s'^loigner du cadavre qu'ils cher^ 
chaient, encore rest^ sur le plancher d^une 
pidce de la dite maison abandonn^ 

Blot, interrog^, parut att^r6 et ne rgpondit 
pas. Son pdre avait ^t6 employ^ comme fac- 
teur des deux cimetidres et lui-m6me y avait 
M fossoyeur. II se trouvait ainsi connaitre 
les lieux et §tre au fait des usages. 

Mais^ bient6t press^ de questions, il avoue 
s'^tre rendu tout 4 la fois Tauteur de la viola- 
tion de sepulture des 25 et 26 mars et des 12 
et 13 juin 1886, pour arriver 4 satisfaire sa 
lubricity 



En effet, rhomme de Tart commis par la 
justice a constats sur le cadavre de la nom- 
mie M^ry (Femande) la consommation d'un 
rapprochement sexueL 

Au contraire, Thomme de Tart commis 
pour I'examen du cadavre de la petite Pau-* 
line Chaillet n'a constats sur elle rien qui pdt 
etablir qu'elle avait ^t^ viol^e. Tout porte 4 
croire que Tinculp^ n'a pu r^ser en juin 
I'odieux projet qu'il avait, dans d'autres cii^ 
oonstapces, perp6tr6 sur la nommde M6ry 
(Femande). 

L'inculp^ est mari6, pdre d'un en&nt, mais 
il vit s6pare de sa femme, qui Pa quitt^ pour 
se soustraiie 4 sa bestiality 

Blot n'a pas encore ^t^ condamn^, mais 
ses habitudes d'intemp6rance sont oertaines. 

En octobre 1884, il aurait, d'apr^ un sieur 
Senet, cherch6 4 lui d^rober une certaine 
somme d'argent, mais ces faits, en raison du 
temps ecoul^ peuvent ne pas parattre suffi- 
samment pr^is^ 

li est seulement certain, et. de.raveu m^e 
de Blot, qu'il a, 4 diverses reprises, en 1884 
et 1886, exerc^ des violences et voies de faits 
sur la personne du sieur Senet. 

Un ali^niste commis 4 I'effet d'examiner 
r^tat mental de Blot, a constats chez cet in- 
culp6 des imperfections dues 4 I'h^r^dit^ 
morbide, mais il ne le consid^re pas comme 
un ali^n^ et tout en tenant compte de ces 
antecedents pathologiques, il conclut 4 une 
repression en raison du caractdre manifeste- 
ment volontaire des actes commis. 

Attendu, en ce qui regaide I'outrage public 
4 la pudeur qui aurait ete commis du 12 au 
13 juin 1886, et en ce qui regarde le vol re- 
leve 4 la chaige de Blot que Tinculpation ne 
parait pas sufl^amment etablie ; 

Vu Particle 128 du Code d'instruction cri- 
minelle requiert qu'il plaise 4 0. le juge 
i d'instruction qu'il n'y a lieu 4 suivre de ce 
' chef contre Blot ; 

Mais attendu qu'il en r^sulte contre le 
I nomme Blot charges suffisantes ; 
! lo D'avoir4 Paris, en 1884 et 1886, 4 deux 
reprises volontairement porte des coups au 
sieur Senet, desquels coups il n'est resulte au- 
cune incapacite de travail personnel de I'es- 
p^ mentionnee en Particle 309 du Code 
penal; 

2o De s'etre, dans le departement de la 
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Seine, en 1886, A divenes reprises, rendu 
Vanteur de violations de tombeau et de se- 
pulture ; 

3o D'avoir A Pans, en 1886, commis un 
outrage public ft la pudeur. 

Vu les articles 311, 360 et 330 du Code p6- 
nal, requiert qu'il plaise & M. le juge d'in- 
struction renvoyer Blot devant le Tribunal 
de police oorrectionnel pour y Stre jug6 oon- 
form^ment 4 la loi. 

Au cours de Tinstruction ouverte centre le 
vampire de Saint-Ouen, M. le docteur Motet 
fut chaig^ d'examiner T^tat mental d'Henri 
Blot 

Voici le texte mtoe du rapport r^dig^ par 
r^minent m6decin ali^niste : 

Henri Blot est dg6 de vingtnsix ans. Cest 
un bomme vigoureux, bien oonstitu^, de 
taille ^lev^a La tdte est un pen petite, mais 
sans malformation. La face est sym^trique, 
I'expression de la physionomie n'est pas in- 
telligente. Nous ne trouvons rien ft repren- 
dre dans Tattitude, dans le langage de Pin* 
culp6 qui se prdsente ft nous triste, pr6oocup6 
de la gravity de sa situation. II est fiftcile 
d^s ses premieres rgponses ft nos questions 
de reconnattre qu'il s'en rend un compte trds 
exact 

Les actes pour lesquels Blot est poursuivi 
sent d'une nature qu'il est permis avant tout 
examen de supposer un trouble mental chez 
oelui qui les a commis. Or, en patbologie 
mentale, toute etude qui ne s*eidve pas au- 
dessus du fait actuel est ft rejeter oomme in- 
complete. EUe ne devient s^rieuse qu'ft la 
condition d'embrasser toute la biographie 
c^rgbrale de Tlndividu. Cest ainsi que nous 
avons voulu proc^der. Nous avons voulu 
interroger le p^re et la m^re de Blot Nous 
sommes en mesure de le suivre depuis son 
enfance ^qu'ft oe jour. Les renseignements 
qui nous ont ete foumis sent d'une impor- 
tance decisive. 

Le pdre de Blot est un bomme de soixante- 
trois ans, qui a ete pendant 25 ans facteur 
decimeti^ au service de Tad ministration 
des pompes fnn^bres. II est atteint d'^pi- 
lepsie. La mSre de Blot est une femme in- 
telligente, d'une sante babituellement bonne 
et qui n'a jamais eu d'accidents nerveux. 
Elle a eu six enfiants, quatre sont morts en 
bas ftge. 



Henri Blot, continue le rapport, a M Mi 
difficile ft eiever. 

n a en dans son enfiEUioe des aoddentB ^ 
leptiformes. H fut sucoessivement groom tn 
ministdre des finances, apprenti serrnrier et 
apprenti marbrier. II s'engagea ft dix-hnit 
ans. Envoys en Afriqne il se mit ft boiie de 
Tabsintha Caporal, il fut cass^ de son gnde 
pour ivresse et absence iU^gale. netaitque- 
relleur et violent 

II revint en France od il continoa ft boiie 
beaucoup d'absinthe. II eut alors des atts- 
ques d'^pilepsie assez violentes. Le ler Jan- 
vier 1884, il fat embauch^ oomme Cossoyear 
au cimetidre de Saint-Ouen, et y travaiDs 
jusqu'en septembre 1885. n s'6tait mari^ ta 
mois de juillet 1884. Le manage ne ftit pas 
des plus heuieux. Blot s'enivrait soovent 
II etait trds brutal et ne dormait qu'avec son 
couteau ouvert sous les oreiUers. II se mon- 
trmit d'une grande bestiality dans ses raMK>rt8 
conjuganx. . . D^godt^ de son mari, Mme. 
Blot quitta le domicile coi^jugal. Get aban- 
don causa au fossoyeur un veritable cbagrin. 
II s*enivra alors plus Mquemment que 
jamais. II ne travailla plus d'une manito 
r^gulidre* Enfin, il trouva una place chei 
un sieur Bodoche, propri^taire d'un jeu de 
quilles. 

Nous avons insists sur ces d^taila^ Us 
^tablissent nettement une predisposition b^ 
r^ditaire, cbes Pinculp^ aux troubles du sys- 
tdme nerveux, des babitudes aloooliques in* 
v6t6r6e8. II nous reste ft 6tudier T^tat mental 
de Blot ft Taide des donntes que noos fonmit 
Pexamen direct : 

Au moment denotre examen Blot est en 
pleine possession de lui-mtoe. Tout oe qa^il 
nous dit de son enfiance, de sa jeoneese est 
d'accord avec les renseignements que sa mdie 
nous a donnas. Quant aux faits de violation 
de sepulture, voilft comment il la raoonte: 
<* Quand je n'ai pas bu je suis comme tout le 
monde, mais quand je suis ivre je ne me 
connais plus. Je suis bataillenr, je cberche 
dispute. Au regiment j'ai M mis en osUale, 
pour des rixes. Je ne cache pas que j'ai sa 
I'id^ de tuer ma femme et de me tuer aprds. 
Je Tai mdme cherch6e depuis qu'elle ,m'a 
quitt^e. Une fois Fivresse passte je n'avai« 
plus de oes id6es-lft. H y a des moments o^ 
ayant bu je perds totalement la tAti^ Jesais 
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inaanaible ii toat Je me taenua que je ne 
le Bentinus pea J'ai aussi des besoins gtoi- 
tanz ti^ violentB. II m'est arrive d'aller 
daoa dee maisons pabliqnes, d'y. passer la 
nuit et de voir nombre de fois la femme que 
j'avais choisie. A jeun je n'y sois jamais 
al]4 Quant A oe que dit ma femme il y a de 
I'exageration et c'estsa m^re qui Ini fSut dire 
9a. Une fois, c'est vra],j'ai vonlu changer 
mee prooM^s yia-ik-yis d'elle, eUe a pris oe 
pr^texte pour s'dloigner de moi. 

" Je ne me rends pas oompte de oe qui s'est 
pass^ en moi, quand je suis all6 au oimetidre 
la premidie fois. 11 faut oroiie qu'il y a eu 
une attraction plus forte que ma volenti je 
me souviens des faits, mais vous en d^taiUer 
les phases, c'est impossible. J'^tais tellement 
rendu fou par la boisson. Je ne savais pas 
qui on avait enterr^ dans la joum^ Je 
n'avais jamais pens6 & cela. Je ne suis pas 
rest^ dans la barraque du oimeti^re oette 
nuit»UL Le lendemain quand j'ai ^t^ d^ris6 
je me suis souvenu et pendant plusienrs jours 
je n'ai pas os6 sortir. 

" Ia seconde fois j'avais bu de Tabsinthe, 
du bitter et un pen de vin. J'ai le souvenir 
que j'6tais tout A fait ivre. Jd ne sais pas 
comment je suis venu vers le cimetiSre. Je 
me rappelle bien que j'ai escalade le mur. A 
partir de oe moment je ne peux plus rien 
prgdaer, je ne me souviens absolument de 
rien. Je me suis endormi et le matin en m'6- 
▼eiUant j'ai M bien ^tonn^ de me trouver liL 
Je n'ai pas eu d'attaque au cimeti^re. 

" Depuis que je suis en prison la tdte me 
toume souvent 8i je persistais A rester de- 
bout, je crois que je tomberais. Je me fais 
beanooup de tourment de oe qui s'est pass^ 
Bi je n'avais pas ^t^ ivre, jamais je n'aurais 
fait de choses pareilles." 

Blot, dans toutes les visites que nous lui 
avons faites, s'est entretenu avec nous de la 
manidre la plus corzecte. II nous a plusieurs 
fois exprim^ le regret et mtoe le d^otlt que 
bi inspirent les actes qu'il a commis. II 
n'b^ite pas & leconnattre que ses habitudes 
d'intemp^ance sent la cause de I'^arement 
mcmeutang de son esprit II sait qu'il ne 
devrait pas boire, que I'alcool, pris avec ez- 
cds, d^veloppe chez lui des app^tits d'une 
aveugle brutality et qu'il est alon incapable 
deae dinger. 



8i la question se pouvait r6duire & oes ter- 
mes simples, nous n'b^siterions pas 4 declarer 
que Blot, libre de ne pas IxHre, est respon- 
sable des actes commis pendant une p^riode 
d'ivresse manifestement volontaire. 

Mais, pour lui, la question se complique de 
la predisposition h^rSditaire aux troubles du 
systtoe nerveux dont il n'est pas permis de 
m^connaltre I'influence. Cest & elle que sont 
dues les perversions, les aberrations de I'ins- 
tinct sexueL L'action toxique de I'alcool est 
beaucoup plus active chez les ddg^mMB que 
chez les individus sains, et il est d'exp^rienoe 
encore que la liqueur d'absinthe determine 
des actes impulsife d'une excessive brutality. 
On sait que Blot bolt surtout de I'absinthe et 
que les demiSres attaques convulsives out 
6t/6 provoqu^es par ell& Nous n'avons pas 
le droit de laisser de c6t^ ces donnto clini- 
ques. EUes expliquent des actes d'une mons- 
trueuse anomalie et permettent de compren- 
dre, surtout pour le second fait reproch^ d 
Blot, comment, dans un ^tat complet^d'ivresee, 
il a pu d^terrer le cadavre d'un enfant, I'em- 
porter et s'endormir auprds de lui. 

L'examen m^ico-l^al a d^ontr^ qu'il 
ne s'^tait livr^ sur oe cadavre d aucun acte 
de bestiality II a M terrass6 par I'ivresse, 
apr^ avoir ob^i 4 une impulsion, que nous 
croyons absolument inconsciente. 

Mais l'examen mental de Blot depuis son 
arrestation, nous permet d'affirmer que cet 
homme, quelles que soient ses imperfections 
dues A I'h^rMit^ morbide, n'est pas un ali^n^ 
et qu'4 I'beure pr^sente rien ne juetifierait 
son placement dans tin asile. La demander 
oomme mesure preventive ne nous semble 
pas permis, oe serait supprimer toute respon- 
sabilite chez un homme qui pent, s'il le veut 
dnergiquement, se corriger de ses habitudes 
dlntemp^rance. 

£n consequence, nous sommes d'avis que, 
s'il est juste de tenir compte des antecedents 
pathologiques de Blot dans Tappreciation du 
degre de responsabilite au point de vue pe- 
nal qui lui incombe, il n'est pas moins juste, 
dans un interet de defense sociale, de repri- 
mer des actes commis sous I'influence de 
I'ivresse manifestement volontaire. 

[To b« ooDtinned.] 
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INSOLVENT NOTICES, ETC. 

Quebec Official ChueUe, Auff. 28. 

Judicial Abandonmcnta. 

Th^ophile Beaadoin, trader, Nioolet, Aug. 16> 

Fortunat C Charleboia, dry goods merchant, Mon- 
treal, Ang. 19. 

Nioholas R. Madge, Montreal, Aug. 14. 

Jean Baptiste 6. Perrault, hardware merchant, 
Montreal, Aug. 25. 

Cwraion appointed- 

Re Fortunat 0. Charleboia, dry goodcs merchant 
Montreal. — Seath Sc Daveluy, Montreal, curator, 
Aug. 24. 

Be Pierre J. Lalonde, Montreal.— Kent Sc Turcotte, 
Montreal, curator, Aug. 20. 

Dividend*' 

Be Louis Baohand, >E2c.~Notioe that no diyidend 
can be declared in this matter ; C. Robert, Ste. Puden- 
tienne, curator. Ang. 16. 

Be Bruno Brodeur, Richelieu.— First dividend pay- 
able Sept. 14, Kent A Turcotte, Montreal, curator. 
Separation cu to property. 

Hermine lafontaine vs. Th^ophile B^hard, farmer, 
SU J6rOme, Aug. 26. 

Bame Janet Lucas vs. John Westly Brown, trader, 
Huntingdon, Aug. 20. 

Marie Elizabeth Anctil dit St. Jean vs. Pierre 
Pelletier, trader, St Jean Port Joly, Aug. 24. 



OENEBAL NOTES. 

To whom does a physician's prescription belong? 
The Supreme Judicial Court of Massactiusetts in a 
recent case answers the question as follows :— *' The 
question before the Court seems to be very simple 
indeed. A patient applies to a physician and receives 
from him certain advioa, for which he tenders a fee. 
The physician hands a piece of paper to the patient, 
purporting to be a written order for certain goods, 
called drugs, which order is filled by a merchant or 
apothecary. The payment of the fee and the delivery of 
the goods or drugs terminates the verbal contract, and 
the druggist keeps the prescription as evidence that 
the contract has been fulfilled as far as he is concerned. 
The druggist can, if he so pleases, on his own responsi- 
bility, renew the drugs, for he is but a merchant, and 
has a perfect right to sell drugs to anyone and in any 
shape. He need not keep the prescription, nor is he 
bound to give a copy, but, should error occur, he has 
no protection in case of suit From this it would 
appear that a prescription is but an order for drugs, 
and the delivery of the drugs settles the matter.'' 

In the famous " shilling" case {Reoina v. Aehwellt 63 
L. T. Rep. N. S. 773) the Court for the consideration of 
Crown Cases Reserved, by an equally divided vote, held 
that where a person asked the loan of a shilling, and 
by mistake was given a sovereign, neither party at the 
time knowing it was a sovereign, which on learning it 
was a sovereign, the borrower applied to his own use, 
he was not, at common law, guilty of larceny ; as at 
the time of the taking he had no anitnua /unmdi. The 
dissenting judges admitted that the animue/wandi 
must have existed at the time of the taking ; but they 
agreed, with great ability, that the taking occurred 
when the1>orrower came to the knowledge Uiat he had 



a sovereign and misapplied it ; that before that he had 
only taken (i.e., intended to take) a shilling. But they 
were overruled, and the same Court has later decided 
a similar case in the same way. F. was handed by 
mistake a small paper bag containing sewn 'shillings, 
instead of betbg handed a similar bag belonging to 
himself with three shillings. Upon being indicted for 
the theft of the seven shillings, the jury found that the 
prisoner did not know, when he took the bag, that it 
did not belong to him ; but that having reoeived the 
contents innocently, he afterwards fraudulentb' appro- 
priated them to his own use. Held, on appeal, not lar- 
ceny.— ^<v*na V. Flowert, 80 Law Times, 340.— Cb2ii»6«a 
Juri»t. 

The Kmg of Spain is a unique example of havius 
been a king before be was bom. The law reoognisea 
rights before their owner is born, although the Eng- 
lish law is a little capricious in the matter. An onbaro 
child may take a legacy or a benefit under a deed, or 
may have a guardian assigned to it before it is born, 
but if it take by descent, the heir presumptive may 
enter and receive the rents and profits for his own 
use until the child's birth. This last rule is probably 
due to the feudal necessity for keeping up the lori's 
services. Whatever becomes of the intermediate 
fruits of his inheritance, the unborn child whose 
ancestor is dead is still the successor before he is 
born, not the less when the succession is to a crown. 

Costs on a VERnicr fob a Fabthing-- From June 
1-5, before Mr. Justice Field and a special jury, the 
action of WiUianu v. Ward, was tried. It was au 
action to recover damages for alleged slanders and 
Ubel- The defendant pleaded jnstificatioa as to the 
slanders and libel, and privilege as to the libel. The 
jury returned a verdict for the plaintiff, with one farth- 
ing damages . Mr . Justice Field, having heard counsel 
upon either side at some length, ordered the plaintiff 
to pay the defendant's oosts. The substantial ground? 
upon which he so acted were the oircumstaaces under 
which the defendant had been induoed to write the 
libel . The defendant had been asked to put into writ- 
ing the statements against the plaintiff by the gentle- 
man who at the time had received instructions to take 
legal action against thv defeodant for those very state- 
ments . Such a proceeding was quite foreign to all the 
principles of legal procedure, and he oould not tou 
strongly mark his disapprobation thereof . The leaned 
judge granted a stay of execution in respect of his 
order as to costs, for one week , upon the plaintiff pay- 
ing 60/. into Court. Notice of appeal has been given.' 
Law Journal. 

Sbcurinq tmk Sdccbssion.— a jnstiee of the peac^; 
in a rural district of Oeorgia, in the habit, in the ab- 
sence of regular lawyers, ot transacting professional 
business for his neighbours, on one occasion was em- 
ployed to draw a marriage settlement The estate tw 
limited to the use of the bride during her life, ' and at 
and after her death to any child or children she may 
have by the said Thomas Smith (the bridegroom), his 
I heirs, executors, administrators or assigns.' *' What do 
I you think of it ?' asked Smith of a lawyer to whom he 
I showed the document. * I think,' answered the lawyer, 
I * that whoever drew this deed was determined there 
I should be no trouble by reason of failure of issue.'— 
1 Courier Jof^mal. 
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At a recent trial in France, before the 
Cour d'assises de la Mame, one of the jurors 
named Amoalt refused to be sworn. The 
Court imposed a fine of 500 francs, and ad- 
journed the case to the next session of the 
tribunal The Gazette du Palais says the 
three defendants propose to institute a civil 
action against the recalcitrant juror. 



Applications of a curious nature are some- 
times made to English magistrates. On a 
recent occasion, a young woman, whose hus- 
band some months ago was sentenced to 
penal servitude for ton years, appeared be- 
fore the magistrate and asked permission to 
marry again, on the ground that she had not 
received any communication from her hus- 
band since his sentonce. The magistrate 
condoled with the fair petitioner, but was 
compelled to inform her that he could not 
hold out any encouragement to her to com- 
mit the offence of bigamy. 



Another applicant for relief appeared at 
the Lambeth Police Court, August 22, and 
stated that he was in the employ of a wine 
merchant and manufacturer of cordials, and 
for some days he had been almost unable to 
attend to his work, owing to swarms of bees 
coming to the place, and he wanted to know 
what he could do to prevent it. Mr. Chance 
(the magistrate) : Where do the bees come 
from? — ^The applicant: From a place not far 
off, where hives are kept Mr. Chance: 
Why do they come to where you are? — Ser- 
geant Underwood : The bees, no doubt, your 
Worship, are attracted by the cordials and 
spirits. — Mr. Chance: I suppose they prefer 
that kind of thing to flowers.— The applicant : 
I do not know, but I do know that I am 
often stung and unable to get any rest from 
the pain. I could not get on with my work 
to^y owing to the bees.— Mr. Chance : I am 
a&aid I <»jinot assist you. The bees are not 



included in the new order to be musszled or 
kept under control. They can scarcely be 
described as ferooious.^-The applicant: But 
they sting very sharply. — Mr. Chance : I am 
sorry for it, but I do not see how I can help 
you. There have been no regulations at 
present to keep bees under control. Perhaps 
you might trap them or kill them. — ^The ap- 
plicant: I have killed large numbers of them, 
but others seem to come. — Mr. Chance : 
^Perhaps you would protect yourself by put- 
ting on a wire mask and wearing gloves. ~ 
The applicant : I do not know what to do. 
I have had to go to a doctor in consequence 
of the stings. — ^The applicant thanked his 
Worship and withdrew. 



With reference to this case the Law Journal 
has an interesting note, showing that the 
subject is not free from diffictdty, while 
the protection held out by the law is not 
very consolatory. Our contemporary says: 
" The cellarer of Lambeth who applied to 
the magistrate for protection against the bees 
which invaded his sugary quarters and 
stung him, put his hand on a swarm of in- 
teresting questions of law and natural history 
which he little suspected. Justinian in the 
Institutes (lib. ii. tit. i. xiv.), after describing 
bees as ferce natures, unless hived, in which 
case, if they escape, they may be followed 
while kept in sight, naively lays it down 
that a man has the right to prevent them 
entering his land. A dweller in sweetness, 
like the victim in question, will find small 
consolation in this legal right, but English 
law, while adopting the Boman as far as it 
goes, probably also provides a salve for 
wounds inflicted by one's neighbours' bees. 
Hived bees are personal property, and the 
subject of larceny at common law {IXbhav. 
Smith, T. Raym. 33), in this respect being of 
superior consideration to dogs. The owner 
of a dog accustomed to bite mankind is 
liable for the dog's bites. Bees do not, like 
dogs, 'delight to bark and bite,' but it«is 
their nature to sting, and their owner is 
liable for the consequences. Even the ir- 
resistible attraction of the contents of a wine 
merchant's shop will not excuse the owner of 
bees which trespass and sting, at aU eventQ 
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^if notice has been given to him that his 
bees collect there in numbers amounting 
to a nuisance. Victims should apply to the 
County Court, and not to the Police Court, 
and in the meanwhile it must be remembered 
that if bees have liabilities they have also 
rights. A bee cannot be killed unless he is 
actually attacking his victim. The utmost 
that can be done by analogy from great 
things to small is to impound the bee busy 
with its prey as a farmer impounds a stray 
cow in his cornfield. With this pulveris 
exigui jactus the law appears to dispose of 
bees." 

CIRCUIT COURT. 

MoNTBBAL, Sept 8, 1886. 
Before Torrancb, J. 
Chevalibb V, La Municipality db la Far- 

oissB DB St. Francois db Sallbs. 
Qua«-contract— CC. 1046 — ObHgation incurred 

by Mayor in a matter of urgency. 
Where the Mayor of a Mvnicipalityj acting with 
prudence and from necessity, in a Tnatter 
of urgency, contracts an obligation on be- 
half of the Municipality, the latter should 
be held liable. 
Per Curiam. This claim arises out of the 
small-pox epidemic of 1885. The plaintiff ac- 
ted as constable. The Mayor appointed, the 
Board of Health approved, their minutes 
have the words "gardien actuel" applying to 
Chevalier. I make no difficulty as to the 
value of the work. Who is to pay? The 
municipahty says, the Mayor. The work 
was a necessary work in the interest of the 
entire municipality. C. C. 360, says that the 
powers of the officers may be determined by 
the nature of the duties imposed. The mat- 
ter was urgent; death was stalking about; 
there was no time to be lost We may hken 
the obhgation here to one arising out of a 
quasi-contract C. C. 1041 says that a per^ 
son by his voluntary act may bind another 
to him without the intervention of any con- 
tract between them, C. C 1046: "He 
wkose business has been well managed, is 
bound to fulfil the obhgations that the per- 
son acting for him has contracted in his 
name, to indemnify him for all the personal 
liabilities which he has assumed and to re- 
imbuise him all necessary or useful ex* 



penses." There is an old and familiar max- 
im : Solus popidi tuprema lex. The safety of 
the public is the highest law. That safety 
required the immediate appointment by the 
Mayor of plaintiff as guardian. The muni- 
cipality should pay. 

£a/orftm« for plaintiff. ^ 

Beausoleil for defendant 



CIRCUIT COURT. 

Montreal, Sept 8, 1886. 
Before Torrance, J. 
Dangerfield V, Charlbbois. 
Husband and wife—Ooods charged to wife in 
vendor^ s books — Circumstances under 
which wife is liable. 
The action was brought for the reooveiy 
of $48.50, amount of an account for boots 
bought by the female defendant {sfyark de 
biens) for herself and children. In buying 
she said to charge to her, and this was al- 
ways done, the account standing in the 
plaintiffs books against the female defend- 
ant There had been several purchases at 
different times. The accounts were some- 
times rendered in her name and sometimes 
in her husband's name, and a copy of the 
account sued upon had been sent to the hus- 
band in his name. The husband had al- 
ways previously paid the accounts, but now 
(since the date of the puxp bases) was in pe- 
cuniary difficulties. It was admitted 
that the debt was a just one. The question 
submitted was whether tlie female defend- 
ant was liable personally. 

Per Curiam. The case of Hudon v. Mar^ 
ceau, 23 L. C. J. 45, fully explains the juris- 
prudence, and in a case like the present the 
female defendant should be held liable. 
Judgment for plainti£ 
F. McLennan for plaintiff 
A, E, Merrill for defendant 



JUDICIAL COMMirrEE OF THE PRIVY 

COUNCIL. 

February 19 and March 5, 1886. 

Present: The Eight Hons. the Lobd 
Chancellor (Herschell), Lords Black- 
BvitjTy MoNkswBLL and Hobhoxtbe. 
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On appeal from th^ Supreme Court of the Colony 

of Natal 

Davis t'. Shbpstonb. 

Libel— CriticUm on Publk Acts— Privilege. 

The principle that acknoioledged or proved 
acts of a public man may lawfxdly he made 
the mhject of fair comment or criticigmf does 
not extend to allegations of particular acts of 
misconduct said to have been committed by 
him, D^amatcry matter thus published is 
not the subject of any privilege. 
Statements made to a reporter in the employ- 
ment of the proprietor of a newspaper, for 
the purposes of the newspaper , are not privi- 
leged. 
Thia was an appeal from a judgment of 
the Supreme Court of the Colony of Natal, 
refuaing an application made by the ap- 
pellants for an order to set aside the verdict 
of the jury in an action for libel in which the 
respondent was plaintiff, and the appellants 
defendants, and for a new trial on the ground 
of misdirection. 

The facts appear sufficiently from the 
judgment of their Lordships. 

H. Matthews, Q. C, and Cock^ appeared for 
the appellants. 

They cited Henwood v. Harrison, L. Rep. 7 
C. P. 606 ; 26 L. T. Rep. N. S. 838 ; CampbeUy. 
SpotHswoode, 32 L. J. 185, Q. B; Kelly y. 
Timing, L. Rep. 1 Q. B. 699; 13 L. T. Rep. N. 
S. 256; Wastm y. falter, L. Rep. 4 Q. B. 73; 
19 L. T. Rep. N. S.409 ; Daris v. Duncan, L. 
Rep. 9C. P. 396; 30 L. T. Rep. N. 8. 464; 
PurceU v. Souder, 2 C. P. Div. 215 ; 36 L. T. 
Rep. N. S.'416. 

Sir R Webster, Q. C, and Arbuthnot, who 
appeared for the respondent, were not called 
upon to address the committee. 

Mabch 6]. Their Lordships' judgment was 
delivered by the Lord Chancellor ( Hhrschell) 
as follows : This is an appeal from a judg- 
ment of the Supreme Court of the colony of 
Natal, refusing a new trial in an action 
brought against the appellants in vhich the 
respondent obtained a verdict for 500i. 
damages. The action was brought to recover 
damages for alleged libels published by the 
appellants in the Natal Witness newspaper in 
the months of March and May, 188a The 
respondent was, in December, 1882, appointed 



resident commissioner in Zululand, and pro- 
ceeded in the dischai^ of his duties to the 
Zulu reserve territory. In the month of 
March, 1883, the appellants published in an 
issue of their newspaper, serious allegations 
with reference to the conduct of the respond- 
ent whilst in the execution of his office in 
the reserve territory. They stated that he 
had not only himself violently assaulted a 
Zulu chief, but had set on his native police- 
men to assault others. Upon the assumption 
that these statements were true, they com- 
mented upon his conduct in terms of great 
severity, observing: "We have always 
regarded Mr. Shepstone as a most unfit man 
to send to Zululand, if for no other reason 
than this, that the Zulus entertain toward 
him neither respect nor confidence. To 
these disqualifications he has now, if our 
information is correct, added another which 
is far more damnatory. Such an act as he 
has now been guilty of cannot be passed 
over, if any kind of friendly relations are to 
be maintained between the colony and Zulu- 
land. There are difficulties enough in that 
direction without need for them to^be in- 
creased by the headstrong and almost insane 
imprudence and want of self-respect of the 
official who unworthily represents the gov- 
ernment of the Queen.'' In the same issue, 
under the heading " Zululand," there appeal^ 
ed a statement that four messengers had 
come from Natal to Zululand, from whom de- 
tails had been obtained of the respondent's 
treatment of certain chiefis of the reserve 
territory who had visited Cetewayo, and 
what purported to be the account derived 
from these messengers, of the assault and 
abusive language of which the respondent 
had been guilty, was given in detail. On 
the 16th May, 1B83, the appellants published 
a further article, relating to the respondent, 
which commenced as follows : *' Some time 
ago, we stated, in these colunms, that Mr. 
John Shepstone whilst in Zululand, had 
committed a most unprovoked and alto- 
gether incomprehensible assault upon certain 
Zulu chiefe. At the time the statement was 
made, a good deal of doubt was thrown upon 
the truth of the story. We are now in a 
position to make public full details of the 
affair, which the closest investigation will 
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prove to be correct A reppeaentative of this 
joumalt learning that a depatation had come 
to Natal to complain of the attack, met five 
of the number, and in the presence of 
competent interpreters, took down the ato- 
ries of each man." The article then gave 
at length the statements so taken down, 
which disclosed, if true, the grossest mis- 
conduct on the part of the respondent Jt 
was in respect of these publications of the 
appellants that the action was brought by 
the respondent The appellants by their 
defence averred that the conduct of the 
plaintiff as resident ooinmissioner, was a 
matter of general public interest affecting 
theterritopy of Natal, and that the alleged 
libels constituted a fair and accurate report 
of the information brought to the governor 
of Natal and published in the colony by 
messengers from .Zululand and its king as 
to the conduct of the plaintiff in the dis- 
charge of the duties of his office, and a liEiir 
and impartial comment upon the conduct of 
the plaintiff in his public capacity published 
bona fide and without malice. The case came 
on for trial before Wragg, J., and a jury, on 
September 4, 1883, when it was proved that 
Uie allegations of misconduct made against 
Mr. Shepstone were absolutely without foun- 
dation, and no attempt was made to support 
them by evidence. It appeared that the 
messengers from whom the statements con- 
tained in the issue in March were derived, 
had come from Zululand to see the bishop of 
Natal, and that their statements had been 
conveyed to the editor of the newspaper by a 
letter from the bishop. The statements 
contained in the issue of May were com- 
municated by a Mr. Watson, who was con- 
nected with the staff of the newspaper, and 
who had sought and obtained an interview 
with certain Zulus when on their way to 
cqnvey a message from the king to the gov- 
ernor of Natal. At the close of the evidence, 
the learned judge summed up the case to 
the jury, who returned a verdict for the 
plaintiff, the present respondent, for 500^. 
Application was afterward made to the Su- 
preme Court to grant a new trial, but this 
application was refused, and the present 
appeal was then brought The appellants 
tested their appeal upon two grounds : first, 



that the learned judge misdirected the jury 
in leaving to them the question of privilege 
and in not telling them that the occasion 
was a privileged one; the second ground 
insisted upon was that the damages were 
excessiva Their lordships are of opinion 
that the contention that the learned judge 
ought to have told the jury that the occasion 
was a privileged one, and that the pUdntr 
iff could only succeed on proof of express 
malice, is not well founded. There is no 
doubt that the public acts of a public man 
may lawfully be made the subject of &ir 
comment or criticism, not only by the press, 
but by aU members of the public. But the 
distinction cannot be too clearly borne in 
mind between comment or criticism and 
allegations of fact, such as that disgraceful 
acts have been committed, or discreditable 
language used. It is one thing to comment 
upon or criticise, even with severity, the 
acknowledged or proved acts of a pablic 
man, and quite another to assert that he 
has been guilty of particular acts of mis- 
conduct In the present case, the appellants, 
in the passages which were complained of as 
libelous, charged the respondent, as now 
appears without foundation, with having 
been guilty of specific acts of misconduct, 
and then proceeded, on the assumption that 
the charges were true, to comment upon his 
proceedings in language in the highest de- 
gree offensive and injuriofB; not only so, but 
they themselves vouched for the statements, 
by asserting that, though some doubt had 
been thrown upon the truth of tho story, the 
closest investigation would prove it to be cor- 
rect In their lordships' opinion there is no 
warrant for the doctrine that defamatory 
matter thus published is regarded by the 
law as the subject of any privilege It was 
insisted by the counsel for the appeUants that 
the publications were privileged, as being a 
fair and accurate report of the statements 
made by certain messengers from KingOete- 
wayo upon a subject of public importance. 
It has, indeed, been held that fair and accu* 
rate reports of proceedings in Parliament and 
in courts of justice are privileged, even 
though they contain defamatory matter 
affecting the character of individuals. But 
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in the caae of Pwcell v. ScwUr, 2 C. P. Div. 
215; 36 L. T. Rep. N. S. 416, the Court of 
Appeal elcpressly refiised to extend the privi- 
lege, even to the report of a meeting of poor- 
law gnardians, at which accusations of mis- 
conduct were made against their medical 
officer. And in their lordships' opinion it is 
clear that it cannot be extended to a report of 
statements made to the bishop of Natal, and 
by him transmitted to the appellants^ or to 
statements made to a reporter in the employ 
of the appellants, who, for the purposes of 
the newspaper, sought an interview with 
messengers on their way to lay a complaint 
before the governor. The language used by 
the learned judge in summing up the present 
case to the jury is open to some criticism, 
and does not contain so clear and complete 
an exposition of the law as might be desired. 
But, in their lordships' opinion, so far as it 
erred, it erred in being too favorable to the 
appellants, and it is not open to any com- 
plaint on their part The only question that 
remains is as to the amount of damages. 
The assessment of these is peculiarly the 
province of the jury in an action of libel. 
The damages in such an action are not 
limited to the amount of pecuniary loss 
which the pUdiitiff is able to prove. And 
their lordships see no reason for saying that 
the damages awaxded were excessive, or for 
interfering with the finding of the jury in 
this respect The^ will, therefore, humbly 
advise Her Majesty that the judgment ap- 
pealed against should be affirmed and the 
appeal dismissed with costs. 



TRIBUNAL CX)RRECTIONNEL DE LA 

8EINR 

(He Chambbx.) 

27 aoiit 1886. 

Pr^sidence de M. Lepellhtibr. 

Le Vampire de Saint^Ouen. 

[Ooncladed fxx>m p. 287.] 

Henri Blot est un grand individu 4 figure 

bltoe. II porte une petite moustache blonde* 

II est coi£r6 4 la chien. L'ensemble de sa 

physionomie a quelque chose du " chat sau- 

vage." 

Le pr^venu est vStn d'un pantalon gris et 
d'une league blouse blancha 



M. le pr^ident Lepelletier prooMe 4 Tin- 
terrogatoire de I'inculp^, qui donne d'une 
voix claiie les explications suivantes : 

Le 12 juin j'ai bu beaucoup. . Apr^ la fer- 
meture des brasseries, je me suis rendu au 
dmeti^ de Saint-Ouen, que je oonnais paiv 
faitement, car mon pdre a habits longtemps 
la maison abandonn^e qui se trouve dans le 
vieux cimetidre. . . J'ai franchi le mur d'en- 
ceinte par derri^re le cimetidre de la o6te des 
Prisonniers. Je me suis rendu A la fosse 
commune, je suis descendu dans le fond, j'ai 
d^plac^ les planches qui tenaient le dernier 
oercueil inhum6-.. J'ai ouvert avec mes 
mains le couvercle du cercueil, et j'ai dd en- 
lever le cadavxe et le transporter dans la 
maison. . . J'ai pto^tr^ 4 1'int^rieur par une 
fen^tre qui 6tait rest^e ouverte. J'ai d6po06 
I'enfant sur le plancher. . . J'ai dd avoir des 
rapports intimes avec cet enfant, mais je ne 
me rappelle pas bien ee qui s'est pass^. A 
oe moment, je me suis endormi. . . Je venais 
4 peine de me r^veiller lorsque, ayant trouv^ 
une clef 4 une serrure int^rienre, j'ai voulu 
voir si elle n'ouvrait pas la porte d'entr^ 
Au moment oil j'essayais, les gardiens sont 
survenus, j'ai ferm^ le verrou de la porte et 
j'ai essay ^ de m'enfuir par une fendtie. . . 

Le pr6venu cessant de parler et faisant 
mine de s'asseoir, M. le prteident Lepelle- 
tier: 

Parlez maintenant de la profanation du ca* 
davre de Fernando M^. 

Le pr^venu alors : 

Quant 4 I'autre affiure,je vais vous dire 
toute la v^rit^ 

Cest moi qui, le 25 mai dernier, ai profan6 
le cadavre de Femande M6ry. Entre onze 
heures et minuit, j'ai escalade la petite porte 
noire qui donne sur le chemin de la Proces- 
sion. J'ai mis mon pied, pour descendre de 
I'autre c6t^, sur une borne de fer, puis j'ai 
saut^. Je me suis dirig^ au8sit6t vers la 
fosse commune, et, agissant oomme pour le 
cercueil de la petite fiUe, j'ai enlev^ la cloison 
qui retenait la terre sur la demi^re bi^ de 
la rang^, bi^ que je savais renfermer le 
corps d'une femme dont le sexe et l'4ge ^taient 
indiqu^ par la croix piqu^ au-dessus. J'ai 
d6plac6 le oercueil que j'ai ouvert prte de son 
lieu de repos, et j'en ai eztrait le coxps d'une 
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jeune fille que j'ai transports ft rextr6mit6 de 
la tranchde, pour I'y dSposer dans le coin sur 
le remblai. Lft j'ai assouvi mes d^irs 

Henri Blot neparatt Sprouver aucune Amo- 
tion. 

D. Sur quoi aviez-vous posS vos genoux ? 
— R. Sur du papier blanc qui avait servi ft 
envelopper des bouquets de fleurs. CStait 
pour ne pas salir mon pantalon . . . 

D. N'est-ce pas vous qui, dans la nuit du 
12 juin, avez satisfait vos besoins dans la 
fosse aCi Stait inhumS le corps de la petite 
fille de onze mois que vous vouliez souiller ? 

R. Oui, monsieur, j'4tais presse . . . (Mou- 
vement). 

D. N'avez-vou8 pas commis d'autre viola- 
tion de sepulture? 

R. Jamais en debors de ces deux fois 1ft ! 

D. Et quand vous Stiez fossoyeur ? 

R. Jamais, je vous dis. 

D. A quels sentiments avez-vous obSi en 
accomplissant ces actes monstrueux ? 

R Je ne m'en rends pas compte inoi-m^me. 
J*6tai8 ivre, j*ai agi sans avoir conscience de 
ce que je faisais. 

On entend ensuite les depositions des t4- 
moins. 

Les gardiens de cimeti^re Lemaire et Du- 
quesne sont entendus les premiers. lis racon- 
tent dans quelles circonstances ils ont arrets 
Blot apr^ avoir constats la disparition du 
cadavre de la petite Pauline Chaillet 

Le tSmoin Duquesne, au cours de sa depo- 
sition, fait la curieuse declaration suivante : 

FrSquemment avant I'arrestation do Blot, 
on trouvait dans le cimeti^re de Saint-Ouen 
des cercueils dedoues. On attribuait cette 
dislocation ft Tbumidite, mais depuis Tarres- 
tation de Blot on n'a plus jamais constate 
ces dislocations. On en a conclu que c'etait 
Blot qui, autrefois enlevait les cadavres des 
cercueils, les violait et les repla^it ensuite. 
Pendant les quinze mois qu*il a ete fossoyeur 
ft Saint-Ouen on a constate tr^-frequemment 
ces dislocations de cercueil. Si Blot n'avait 
pas ete aper^u le jour de la profanation de la 
petite fille, il aurait pu remettre le cadavre 
de I'enfant dans le cercuil et alors on ne se 
serait apergu de rien. . . 

Blot. Tout cela n'est pas possible. Un 
bomme tout seul ne pent pas facilement de- 
placer les cercueils et les replacer ensuite. 



M. Seneti terrassier, raconte qu'au mois de 
Janvier dernier il a ete victime des brutalite^ 
de Blot qui voulait lui voler son porte-mon- 
naie. 

Blot Yous etes un menteur! Monsieur 
le president, Senet m'en vent Du reste, il 
n'a pas toujours la conscience de ses actea 
Je reconnai's oependant que je Tai un pea 
frappe. 

Mme. Martin, logeuse, a vu Blot frapper 
Senet 

Le prevenu discute tr^ habilement avec 
le temoin. II fait preuve d'une rSelle intelli- 
gence. 

M. le docteur Motet, reproduit les opinions 
qu'il a emises, dans son rapport, sur la res- 
ponsabilite de Henri Blot 

M. le president donne lecture de la deposi- 
tion faite par Mme. Blot ft Vinstruction. 

Eugenie Carrez, femme Blot, ftgSe de dix- 
neuf ans, a fait la deposition smvante devant 
M. le juge instructeur : 

Je fis la connaissance de Blot, au mois d'a- 
vril 1884, ft une epoque otl j'etais employee 
cbez un marbrier ft la vente des couronnes. 
Blot etait alors fossoyeur du cimeti&re Saint- 
Ouen. Nous nous aimftmes. . . Je I'ai epoose 
en 1884, aprSs trois mois de frequentation. 

Pendant les six premieres semaines de 
notre manage, je fus ft peu pr^ heureuse. 
Mais bient6t mon mari s'adonna ft I'abslnthe 
et devint brutal Le fond de eon caract&re 
etait soumois. Ainsi, quand nous etions hors 
de cbez nous, il m'embrassait devant le 
monde et me donnait des coupe de pied sous 
la table. Chez nous, il me frappait ft coups 
de poing et ft coups de pied n'importe oi!i. 

Pendant ma grossesse il me bmtalisait 
chaque jour pour me faire avorter. Cest ft 
cette epoque que, pousse par des passions 
honteuses, il voulut se livrer sur moi ft des 
actes contre nature. Je lui resistai... Tr^ 
surexcite il me mena^ait de son coutean 
qu*il tenait toujours, tout ouvert, sous son 
oreiller. 

Un jour que je ne voulais pas satisfaire ses 
go^ts contre nature, il entra dans une rage 
folle et avec des cordes m'attacba sur le 
ventre sur un matelas... A ce moment il etait 
comme fou et me mena^ait de son oouteau- 
Je pus enfin echapper ft son etreinte ignoble 
grftce au sommeil qui le snrprit Cest ce jour 
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1ft, qn'il me dit : "Tu ne veux pas que je te 
poBsMe comme oela, mais je t'aurai tout de 
m^me, car un jour je te tuerai et apr^s je te 
piQjidrai comme je voudrai.** 

J'^tais une Spouse r6sigu4e et jamais je n'ai 
refuB^ ft mon mari ce que le mariage lui per- 
mettait d'exiger. Un jour est venu oii, de 
d^goiit, je Tai quitt^ pour me r^fugier chez 
mam^re. Je ne Tai revu qu'involontaire- 
ment le jour de son arrestation. On criait 
dans la rue : *' On vient d'arrSter le vam- 
piie I " Je descendis pour voir... En recon- 
naissant Blot, je suis tomb^ ^vanouie et 
c'est depuis ce jour que je soufire d*une 
affection au coeur. 

28 aoiU 1886.— M. le substitut Allard sen- 
tient ^ergiquement la prevention. 

Pais Me Signorino prdsente avec un grand 
talent la d^ense de Henri Blot. 

Le Tribunal se retire pour d^libtor. 

Au bout d'une demi-heure, il rentre en 
sdanoe. 

Blot est acquitte sur le chef d'outrage pu- 
blic ft la pudeur, le viol, qu'on lui reproche, 
n'ayant pas et6 commis dans un Uen public, 
puisqu'ft deux heures du matin, le cimetifire 
de Saint-Ouen est ferm^. 

Henri Blot est oondamn^ pour violation de 
sepulture et coupe ft deux ans de prison. 



ACTION FOR MALICIOUS PROSECU- 
TION AGAINST A CORPORA- 
TION AQQREGATE. 
It is rather startling to find, at this time 
of day, that, notwithstanding the number of 
cases taken up to the House of Lords by 
railway companies, it should still be a mat- 
ter of doubt whether an action for malicious 
prosecution will lie against a corporation 
aggregate. That such doubt does exist, may 
be seen from the judgment of Lord Bram- 
well, in the case of Abrath v. The Ncn'threas- 
tern Railway Company, 49 L, T. Bep. N. S. 
619; 11 App. Gas. 247. In that case, where 
an action had been brought to recover 
damages for an alleged malicious prosecu- 
tion, his Lordship said : " I am of opinion 
that no action for a malicious prosecution 
will lie against a corporation. I take this 
opportunity of saying that^ as directly and as 
peremptorily as I possibly can ; and I think 



the reasoning is demonstrative. To main- 
tain an action for a malicious prosecution, it 
must be shown that there was an absence of 
reasonable and probable cause, and that 
thei| was malice or some indirect and illegit- 
imate motive in the prosecutor. A corpora- 
tion is incapable of motive or malice. If the 
whole body of shareholders were to meet 
and in so many words to say : ** Prosecute so 
and so, not because we believe him guilty, 
but because it will be for our interest to do 
it,'' no action would lie against the corpora- 
tion, though it would lie against the share- 
holders who had given so unbecoming an 
order." Lord Fitzgerald and the Earl of 
Selborne declined to express any opinion on 
the important question raised by Lord Bram- 
well, as no argument had been addressed 
to the House upon it, and as the House had 
arrived at the conclusion, upon other grounds, 
that the judgment of the Court of Appeal 
should be affirmed. But when one bears in 
mind the strong terms of Lord Bramwell's 
judgment, it may be anticipated that at no 
very distant date some railway or other 
company will be courageous enough to chal- 
lenge in the House of Lords the contention 
that an action will lie against them for mali- 
cious prosecution. Considering the number 
of actions of that kind which have been 
brought against companies, it is difficult to 
say that the weight of authority is not 
against the statement of the law laid down 
by Lord Bramwell, but at the same time it 
must be remembered that the question has 
never before been raised before the highest 
tribunal 

One of the earliest cases bearing on this 
subject is Yarborough and others v. The Gov- 
ernor and Company of the Bank of England, 
16 East, 6, where Lord Ellenborough de- 
livered an elaborate judgment, holding the 
defendants to be liable to an action of trover, 
and laying down that a corporation can be 
guilty of a trespass or a tort " Whenever," 
said his Lordship, "they can competently do 
or order any act to be done on their behalf, 
which as by their common seal they may do, 
they are liable to the consequences of such 
act, if it be of a tortious nature, and to the 
prejudice of others." Again, in 1851| in the 
Eaitem Counties Railway and Richardson \. 
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Broom, 20 L. J. Exch. 196, 6 Ezch. 314, a 
question was raised whether trespass for 
assault and battery would lie aeainst a cor- 
poration; and it was argued that it could 
not; for that a corporation could neither 
beat nor be beaten. But the court were all 
clearly of opinion that such an action would 
lie against a corporation whenever the cor- 
poration can authorize the act done and It is 
done by their authority. 

A few years later, in Stevens y. The Mid- 
land RaUway Company and Lander, 23 L. J. 
328, £xch.| 10 Exch. 362, which was an 
action for malicious prosecution, in which 
a verdict was recovered for the plaintiff, it 
was aigued in support of a rule for a new 
trial that such an action would not lie 
against a corporation. Baron Alderson, in 
the course of his judgment, said : ** It seems 
to me that an action of this description does 
not lie against a corporation aggregate, for 
in order to support the action, it must be 
shown that the defendant was actuated by a 
motive in his mind, and a corporation has 
no mind/' The other learned judges, Barons 
Piatt and Martin, did not think it necessary 
to give any opinion on the point, as they 
thought there was no evidence against the 
company, and that what the other defend- 
ant did was done by him as principal and 
not as agent Baron Piatt, however, re- 
fused to say tliat a case might not arise in 
which a motive might be assigned, upon 
which the action could be maintained. 

In Goff V. The Great Northern Railway 
Ompany, 30 L. J. 148, Q. B., decided in 1861, 
it was held, that an action for false imprison- 
ment would lie against a railway company, 
if the imprisonment were committed by the 
authority of the company, and that it was 
not necessary that the authority should be 
under seal In 1858 the case of Whitfield v. 
The South-eastern Railway Company , R B. & 
R 115, came before the Court of Queen's 
Bench, and it was there held that an action 
for malicious libel can be brought against a 
corporation aggregate where the publication 
takes place by the authority of the corpora- 
tion. Lord Campbell, in giving judgment, 
said : " Considering that an action of tort or 
of trespass will lie against a corporation 
aggregate, and that an indictment may be 



preferred against a corporation aggregate, 
both for commission and omission, to be fol- 
lowed up by fine, although not by impriaoih 
ment, there may be great diflSculty in pay- 
ing that, under certain circumstances, exi»«68 
malice may not be imputed to and proved 
against a corporation aggr^ata'' In 1859 
Green v. The London General OmnilmOm' 
pany Limited, 2 L. T. Rep. N. & 95; 7 G B. 
N. 8. 290, was decided, and judgment was 
given for the plaintiff, who sued the defend- 
ants for wrongfully and maliciously obstmctr 
ing him in his business of an onmibus prt>> 
prietor. The doctrine relied on by the de- 
fendants — that a corporation, having no 
soul, cannot be actuated bjr a malicious in- 
tention—was said by Chief Justice Erie, 
who delivered the judgment of the courts to 
be ''more quaint than substantial'' The 
next case on the subject is Edwards v. The 
Midland Railway Company, 43 L. T. Bap. K. 
a 694; 6 Q. B. Div. 287, where Lord Justice 
(then Justice) Fry reviewed the previous de- 
cisions, and distinctly held that an action 
for malicious prosecution can be brought 
against a corporation aggregate. Last in 
order of time is Abrath v. The North-eastern 
Railway Company, 11 Q. R Div. 79, 240; on 
appeal, 49 L. T. Bepu N. a 619 ; in House of 
Lords, 11 App. Cas. 247, to which we have 
already referred. It will therefore be seen 
that, notwithstanding the current of recent 
authorities, the defence that an action for 
malicious prosecution does not lie against a 
corporation aggregate may be held good in 
the House of Lords. 

As a setroff to the apparent hardship 
which would result from such a doctrine, 
Lord Bramwell says that if ever there was 
a necessity for protecting poisons, it is in an 
action for malicious prosecution, for, in the 
first place, a prosecutor is a very useful per- 
son to the community, and, secondly, it is 
notorious that in actions of the kind under 
discussion it is difficult to get the jury to go 
right As we all know, where a man brings 
an action for malicious prosecution, and 
gives evidence to prove his innocence, the 
jury may be told by judge and counsel that 
that is not the question, but they can very 
rarely be got to understand it, and as they 
think that a man ought not to be prosecuted 
when he is innocent they pay him for it by 
mulcting the defendant — Law Times (Lon- 
don.) 
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" B.", who is generally understood to be a 
correspondent filling a high judicial office, 
writes to the London Times :— " It may be a 
difficult thing for the Americans to make a 
law to punish or prevent the plots against 
this country now being formed in Chicago ; 
and if they could, they may be unwilling to 
do BO. But we are not without a remedy in 
our own hands. The subjects of this country 
may be made directly liable for acts done 
abroad. Of course, nothing could be done 
against them till they came within the juris- 
diction. The subjects or citizens of other 
States, who owe no allegiance here, could not 
be directly affected by our legislation ; but 
they could be indirectly. Thus there might 
be a statute that no one not a British subject 
committing certain acts .should enter British 
territory, and that if he did, h^ should be 
liable to the same penalty as a British subject 
committing the same offence. Such a law 
would be acted on by our Courts. It could 
only be objected to by foreign States as a 
br^M^ of the comity of nations. But it 
would not be open to such an objection if 
only a reasonable protection for ourselves. 
Such a law would reach naturalised persons 
if they visited us." 



In the case of Maberly v. ifa&erZt/, July 19, 
the Court of Chancery took notice of the 
present disturbed condition of affairs in 
Ireland. A testator had directed that the 
whole of his estate, i^eal and personal, should 
be converted, and invested in Irish land. 
Vice-chancellor Bacon held that in present 
ciicomstanoee it would be improper and im- 
prudent on the part of the trustees to follow 
their testator's instructions in this respect 



The following document was delivered to 
the Bev. Mr. Drought on his expulsion from 
France for presenting an address of condol- 
ence to the Due d'Aumale: *' Considering 



Article 7 of the law of November 13 and 21 
and December 3, 1849," worded as follows : 
"The Minister of the Interior may, by a 
measure of police, order any foreigner travel- 
ling or residing in the territory to leave 
Immediately and to have him conducted to 
the frontier;" considering the reports of the 
Prefect of the Oise, dated July 24 and 29, 1886, 
concerning M. Drought, an English subject 
residing at Chantilly; considering that the 
presence of the above-named foreigner on 
French territory is of a nature to compromise 
the public safety — on the recommendation of 
the Prefect of the Oise, the Minister decrees 
— Article 1. M. Drought is ordered to quit 
French territory. Article 2. The Prefect of 
the Oise is charged with the execution of the 
present decree.— The Minister of the Interior, 
Sarrien." 



COURT OF QUEEN'S BENCH. 

QuHBBc, May, 1886. 

Hall, Appellant, and The Union Bank of 
Lower Canada, Respondent 

Procedure — Demand Jot Particulars, 
In an action upon a promissory note, the 
defendant moved that the plaintiff he re- 
quired to furnish him with a statement of 
assets, realized by the plaintiff , and which 
should be set off against the note, and that 
the delay to plead shovid not run untU such 
statement was furnished. 
Held \—That such a demand, if properly sup- 
ported by evidence, might be made by 
motion, but the better course for the de- 
fendant was to plead the counter indebted- 
nessj or to file an incidental demand / and 
acc(yrdingly the court affirmed the judgment 
of the lower court, which rejected such 
motion, 
Ramsay, J. This is an appeal from an in- 
terlocutory judgment dismissing a motion. 
The action was on a promissory note; the 
motion was made by the defendant, praying 
the court to order that he be furnished with 
a statement of assets realized by the plain- 
tiff, and which should be set off against the 
note, and that the delay to plead shall not 
run until such statement be furnished. 
It was moved to reject this appeal, because 
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secarity had not been given within the de- 
lay fixed by this court This motion was 
dealt witii at the argament 

Another preliminary question was raised, 
namely, that the requirements of the motion 
were matter of exception d la forme, and that 
therefore, the motion was too late, and was 
not the proper proceeding. 

It seems to us this preliminary ground is 
unfounded. The motion does not pretend 
that the action is not sufficiently libellSe. 
It is a demand for certain particulars, which 
it is contended are necessary for the defence. 

It is evidently an application which should 
be supported by very special evidence. 
But before examining the intrinsic merits 
of defendant's demands, there is a question 
which seems to be important It is, what 
would be the result of according such a 
motion? We should be, on a perad venture, 
hanging up a simple action on a promissory 
note, perhaps, for ever. 

Again, it is not essential to the defence. 
If the note is paid by the counter indebted- 
ness of the plaintiff, that can be pleaded. 
And so, also, may any other defence. Or, the 
defendant might make an incidental de- 
mand, which would completely obviate the 
risk of what was called at the argument—a 
snap judgment, by which we suppose, is 
meant a one-sided judgment, on a seeming, 
but not on a real indebtedness. 

Apart from the apparently unnecessary, 
and certainly the very unusual nature of the 
motion, on the merits it is not very easy to 
determine the rights of the parties, on a 
preliminary and undeveloped issue like the 
present, and as any special order might 
jeopardise these rights, we think appellant 
should be left to pursue the ordinary proced- 
ure of the court 

Judgment confirmed. 



OOUR DE CIRCUIT. 

[En Ghambre.] 
Montreal, 31 juillet 1886. 
Coram Torrance, J. 
McCarthy «. Jackson, et Ward, gardien, mis- 
en-cause, et le mis-en-cause, requ^rant 
MSpris de Govt —Pension alimeniaire. 



Jug6 >— Qu*tm gardien empri9onnS pour mfyrii 
de CouTf n^a pas droit d tme pennon alimei\^ 
taire, 

Le jour fix6 pour la vente des effets saisis 
en cette cause, le gardien, Percy Ward, re- 
fusa de les repr6senter et livrer k Thuissier 
exploitant 

De li, r^gle nisi centre le gardien pour m6- 
pris de cour et emprisonnement en verta de 
cette r^gle. 

Le 30 juillet courant, le gardien pr6senta i 
Phon. juge Torrance, en Chambre, une re- 
quite aliquant qu'il ne poss^dait pas de 
biens pour la valeur de $60 et demandant 
une pension alimentaire pendant la dur^ de 
sa detention. 

L'hon. juge a rejet^ cette requite avec di- 
pens. Et au cours des remarques qui ont 
accompagn6 sa decision, 11 a d^clar6 qu'aa- 
cune pension alimentaire ne pouvait, en an- 
cun cas, etre accord^ & la personne incar- 
c6r6e pour m^ris de cour ; et qu'une telle 
pension ne pouvait 6tre accord6e qu*i la pe^ 
Sonne d^tenue sur capias, 

L'hon. juge ajouve que Tart 790 C. P. C, 
n'est pas de droit nouveau, et n'avait pas 
chang^ le droit statutaire existant lois de 
la promulgation du code, et que Ton re- 
trouve dans la sec. 6, du ch. 87 des S. R du 
B. C. Aussi, continue Then, juge, est-ce la 
seule autorit^ indiqu^ par les codificatears, 
dans leur rapport, comme ^tant la source 
d'oil Part 790, du C. P. C, a 6t^ Ure. Et son 
honneur cita de plus la cause de Vermetk t, 
Fontaine, rapport6e au 6 R. J. de Q. 159, 
ainsi que son propre jugement dans la cause 
de Cramp v, Coquereau, et aL, 3 L. N. 332 ; 25 
L. C. J. 162. 

Bequ^te rejetee. 

/. Crankshaw, pour le requ6rant 

J. G, UAmowr, pour la demanderesse. 

(J. G. D.) 



COURT OF APPEAL. 

London, June 9, Aug 9, 1886. 
Before Lord Eshkr, M. R., Bowbn, L. J., 

Fry, L. J. 
The Fine Art Socikty (Lim.) r. ThbUxiok 

Bank op London. 

Conversion — Negotiable Instrument^Post Qficf 

Order — Payment to Banker^E^peL 
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Appeal of the defendants from the judg- 
ment of Day, J., at trial in Middlesex with- 
out a jury. 

The plaintif&, who had a banking account 
with the defendants, had in their employ 
one Mugford, a clerk, who, unknown to the 
plaintiffs, kept a private banking account 
with the defendants. Part of Mugford's 
duty was to receive Post Office orders remit- 
ted to the plaintiffs by customers aud hand 
them to the defendants, in order that the 
proceeds might be collected by them from 
the Post Office and placed to the plaintiffs' 
account. Mugford, having received in this 
way a number of Post Office orders, wrong- 
fully paid them into his own account with 
the defendants. 

The plaintiflfe having brought an action 
against the defendants for the amount of 
the orders. Day, J., sitting without a jury, 
gave judgment for the plaintiffs. 

€k)hen, Q. C, and Pollard {Douglas Walker 
with them) for the defendants (the appel- 
lants). 

^rday, Q, C, and VaugJian Williams for ttie 
plaintiffs (the respondents). 

Their Lohdships held that there was evid- 
ence of conversion by the defendants of the 
plaintiffs' property, that the regulation of 
the Post Office which permits Post Office 
orders to be paid to a bank without the sig- 
nature of the payee to the receipt being 
required did not render these orders in the 
nature of negotiable instruments so as to 
bring the case within the authority of Good- 
win V. Roharis, 45 Law J. Rep. Bxch. 748 ; L. 
R. 1 App. Gas. 475, and that the plaintiffs 
were not estopped, by their conduct in en- 
trusting the Post Office orders to Mugford, 
from asserting their own title to them, and 
their Lordships accordingly affbrmed the 
judgment of Day, J. 

Appeal dismissed. 

XtJSTICE DE PADC DE SAVIGNY- 
STJR-BRAYE. 

18 avril 1886. 
M. DklbasbA, juge de paix. 

OOMMUNBAU V. BaIIBIHR. 

Action poueasoire-^ Sermivde-- Titre contesii — 
Incompitence^ 



Le droit de passage itant tone servitude disconti- 
nue, nepeut servir de base d une action pos- 
sessoire quef^U est appuyS sur des tiires ri- 
gviiers et noncontesUs; et disque le sens 
des conditions d'un Hire et sa validitS s(mt 
strieasement mw en doute, le juge duposses^ 
soire doit se didarer incompitent. 
Nous juge de paix, 

Attendu que 0)mmuneau pretend Stre en 
possession d'lm droit de passage sur le gre- 
nier & Barbier ; qu'il se fonde pour Pexercice 
de ce droit, tant sur son titre d'acquisition, 
devant Halgrin, notaire & Javigny, du 3 avril 
1884, que sur un partage devant Bordier, no- 
taire 4 Lunay, du 28 Janvier 1830 ; 

Attendu que Barbier articule que le gre- 
nier de Communeau n'existait pas au mo- 
ment du partage de 1830 ; et que si ce dernier 
a joui de ce passage, ce n'est qu'A titre de 
pure tolerance ; 

Attendu que la clause que Communeaa 
interpr^te & son profit a un tout autre sens 
pour Barbier ; et que, quant au titre devant 
Halgrin, ni lui ni ses auteurs n'y 4tant par- 
tie, il en conteste la validity ii son ^ard ; 

Attendu que le droit de passage, ^tant une 
servitude discontinue^ ne x)eut servir de base 
& une action possessoire que si elle est ap- 
puy6e sur des titres r^guliers et non contes- 
ts; 

Attendu que Oommuneau se base, pour fon- 
der sa pretention, sur la condition ins^^ 
dans le partage de 1830 et sur son titre de- 
vant Halscrin ; 

Attendu que Barbier interpr^te la condi- 
tion ins6r^ au dit partage d'une tout autre 
fa^on que Oommuneau; et, quant au titre 
devant Halgrin, qu'il en conteste la validity, 
ni lui ni ses auteurs n'y etant partie ; 

Attendu que, dans la circonstance, Taction 
de Communeau est, d'aprSs lui, fondee sur 
des titres dont le sens des conditions et la 
validity sont contest6s par le d^fendeur; que, 
par ce moyen, la demande ^happe & notre 
juridiction ; 

Par ces motifs, nous d^clarons incompe- 
tent, etc. 

NoTB.— V. Trib. civ. Aubusson 4 aodt 1885 
(Gaz. Pal. 85.2.528) et Cass. 27 Janvier 1886 
(Gaz. Pal. 85.1.304). 
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OOTTR DE CASSATION (Ch. dbb RBQufrrKS). 

19 octobre 1885. 

Pr^idenoe de M. B^dabbides. 

BAUDBfT y. Jaoquemain. 

RetprntabUiti-^ AcddmU- Patron— (hwrier— 

Faute de la vicHme. 
Le patron est d hon droit dSdarS non respon- 
9abU du dommage causi dundeses ouvrier$, 
d raison d'un accident dont Ua iti victime 
damson travail, lorsquHl est constant que le 
dit accident n'a eu d^ autre cause que la fauie 
personnelle du dit ouvrier. 

LaCour, 

Sur le moyen unique du pourvoi tir6 de la 
violation des art 1382, 1383, 1384 C. civ. : 

Attendu qu'il appartient aux juges du fond 
de constater souverainement Texistence des 
faits pouvant constituer la fauto qui donne 
lieu iL des dommages-int^r^ts ; 

Attendu que le sieur Baudet demandait 4 
prouver qu'il avait 6t6 charge par son maltre 
d'op6rer dans un chantier de scierie m^cani- 
que le d^placement d*une pi^ de bois, trop 
lourde pour ses forces, eu 6gard li I'^tat de 
Bant6 oil il se trouvait, et que Tex^cutionde 
cette operation lui avait occasionn^ de graves 
blessures ; 

Mais attendu que Tarr^t attaqu6 constate 
qa'il est d'ores et d^4 ^tabli que cet accident 
n'av«t eu d'autre cause "que lafaute person- 
nelle et la propre imprudence du demandeur ; 
que celui-ci, en eflfet, avait eu le tort de ne 
pas r^clamer ou de n'avoir pas attendu, pour 
le travail dont on Tavait charge, le secours 
d*un autre ouvrier de Tatelier, secours qui ne 
lui aurait assur^ment pas fait d^faut; " 

Attendu que, dans ces circonstances de 
faits souverainement constats, la Cour de 
Nancy, en declarant qu'il n'y avait pas lieu 
d'admettre la demande en preuve, parce 
qu'elle manquait de pertinence et que Parti- 
culation n*6tait pas concluante, n'a pu violer 
les textes de lois vis^ ci-dessus ; 

Par ces motifs, 

Bejette. 

Note. — ^Jurisprudence constante. V. Cass. 
14 avril 1885 (Gaz. PaL 85.1 .646) et le renvoi. 
V. 4galement: Cass. 2decembTe 1884 (Gaz. 
Pal. 85.1.85) et la note,— GazetU du Palais. 



TEXT OF THE EXTRADITION AOREE- 

MENT 

CONVENTION BHTWHEN THE UNITBD STATES AND 
HER BBTTANNIO HAJESTT. 

Whereas, By the Xth Article of the Treaty 
concluded between the United States of 
America and Her Britannic Majesty, on the 
9th day of August, 1842, provision is made 
for the extradition of persons charged with 
certain crimes : 

And, Wiereas, it is now desired by the high 
contracting parties that the provisions of the 
said Article should embrace certain crimes 
not therein specified, and should extend to 
fugitives convicted of the crimes specified in 
said Article and in this convention : 

The said high contracting parties have ap- 
pointed as their plenipotentiaries to conclude 
a convention for this purpose, namely, the 
President of the United States of America, 
Edward J. Phelps, Envoy Extraordinary 
and Minister Plenipotentiary of the United 
States to the court of St James, etc., etc, 
and Her Majesty, the Queen of the United 
Kingdom of Grreat Britain and Ireland, the 
Eight Honorable Archibald Philip, Earl of 
Rosebery, Her Majesty's Principal Secretary 
of State for Foreign Aflfairs, etc, etc. : who, af- 
ter having communicated to each other their 
respective full powers, found in good and 
due form, have agreed upon the following 
articles : 

ARTICLE I. 

The provisions of the Xth Article of the 
said treaty will be and are hereby extended 
so as to apply to and comprehend the folbw- 
ing additional crimes not mentioned in said 
Article, namely : 

1. Manslaughter. 2. Burglary. 3. Em- 
bezzlement or larceny of the value of $50 
or £10 and upward. 4. Malicious injuries to 
property, whereby the life of any person shall 
be endangered, if such injuries constitute a 
crime according to the laws of both the high 
contracting parties. And the provisions of 
the said Article shall have the same efiect 
with respect to the extradition of persons 
charged with any of the said crimes as if the 
same had been originally named and speci- 
fied in the said Article. 
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ABTICLE U. 

The provisions of the Xth Article of the said 
treaty and of this convention shall apply to 
persons convicted of the crimes therein re- 
spectively named and specified, whose sen- 
tences thereupon shall not have heen execut- 
ed. In the case of a fugitive criminal alleg- 
ed to have heen convicted of the crime for 
which his surrender is asked, a copy of the 
record of conviction and of the sentence 
of the court hefore which such conviction 
took place* duly authenticated, shall be pro- 
duced together with the evidence that the 
prisoner is the person to whom such sentence 
refers. 

ABTICLE IIL 

This convention shall not apply to any of 
the crimes herein named and specified which 
shall have been committed, or to any convic- 
tions which shall have been procured, prior 
to the date when the convention shall come 
into force. 

ARTICLE IV. 

No fugitive criminal shall be surrendered 
under the provisions of the said treaty or of 
this convention, if the crime in respect of 
which his surrender is demanded be one of 
a pohtical character, or if he prove to the 
competent authority that the said requisition 
for his surrender has in fact been made with 
the view to try or punish him for a crime of 
a political character. 

ABTICLE V. 

A fugitive criminal, surrendered to either 
of the high contracting parties, under the 
provisions of the said treaty or of this con- 
vention, shall not, until he has had an op- 
portunity of returning to the State by which 
he has been surrendered, be 4^tained or 
tried for any crime committed prior to his 
surrendei:, other than the extradition crime 
proved by the facts on which his surrender 
was granted. 

ARTICLE VI. 

The extradition of fugitives under the pro- 
visions of the said treaty and of the present 
convention shall be carried out in the United 
States and in Her Majesty's dominions, res- 
pectively, subject to and in conformity with 



the laws regulating extradition for the time 
being in force in the surrendering State. 

ARTICLE VIL 

This convention shall be ratified, and the 
ratifications exchanged at London as soon as 
possible. 

It shall come into force ten days after its 
publication, in conformity with the forms 
prescribed by the laws of the high contract- 
ing parties, and shall continue in force until 
one or the other of the high contracting par- 
ties shall signify its wish to terminate it, and 
no longer. 

In witness whereof, the undersigned have 
signed the same, and have afilxed thereunto 
their seals. 

Done at London the 25th day of Juneyl886. 



I SEAL I 
i SEAL > 



Edward John Phelps, 
bosebbby. 



THE INTERNATIONAL COPYRIGHT 

ACT, 1886. 
The International Copyright Act, 1886 (49 
& 50 Vict. c. 33), makes some valuable im- 
provements in that branch of law which is 
called International Copyright, and which 
owes its existence to the very peculiar and 
anomalous view taken of copyright by 
lawyers, both English and foreign. K copy- 
right were considered property, the interna- 
tional law on the subject would be so simple 
as practically not to exist We do not talk 
of an international law of property, yet, if a 
man paints a picture or writes a manuscript 
in Paris, it is his property in London, and 
conversely. If any one were to bring an 
action in England or France for the recovery 
of a chattel, he would recover it quite irre- 
spectively of his nationality, his residence, 
or the place where he acquired his property. 
When, however, it is not the picture or the 
manuscript which is in question, but the 
right to reproduce the picture or multiply 
copies of the manuscript, it appears that the 
laws of property do not apply, because many 
of these questions of nationality and the 
rest at once arise. How it was that law failed 
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to admit copyright into the secure fold of 
property does not require a very deep know- 
ledge oi the processes by which law grows. 
It was not because copyright was intangible. 
Incorporeal rights, such as rights of way, 
light and air, are easily provided with a 
place in jurisprudence. It was because the 
theory of prescription, which is the basis of 
property, did not apply, or applied but feebly 
to the case of copyright It is perhaps con- 
ceivable that a man might possess a picture 
which all the world was anxious to copy, 
and which he for a long period successfully 
prevented from being copied, so that foundar 
tion was given to the idea that he had a 
copyright by prescription ; but such right as 
he had would probably be attributed to his 
right of property in the chattel and not be 
the origin of a new incorporeal right So 
soon as he sold one copy he would seem to 
have parted with all his right The fact 
is that copyright does not take its rise 
from the slow processes to which legal 
rights are in general due, but to a con-; 
scious act on the part of the supreme 
power in the general interest In this re- 
spect it is not unlike patent right, although 
the analogy has been in some respects mis- 
leading. It is probably due to this false 
analogy that it is still considered essential 
to copyright in a country that the subject 
of it shoidd be first published in that coun- 
try. When an idea is in question, as in the 
case of patent rights, it is desirable that the 
monopoly should only be given on the terms 
that a perfect record of the idea should be 
made public. This is a valuable condition, 
because the idea once published becomes 
part of the general stock of knowledge. The 
same cannot be said of copyright The 
reason why pubhcation in this country was 
made a condition of obtaining copyright here 
was probably the notion that the author 
ought not to have rights without some re- 
turn. But to publish one copy would satisfy 
the condition ; and, if there is any hkelihood 
of the author being a 'dog in the manger,' 
the necessity of once publishing will not 
prevent it 

The new Act does not deal with any of the 
fundamental laws of international copyright 
Copyright is one of the few subjects upon 



which the English nation, like its neigh- 
bours, are strict protectionists, and the basis 
of international copyright continues to be 
reciprocity, as it was under the original Act 
of 1844. In fact, the new Act increases the 
security for reciprocity, while making it 
more flexible. It repeals section 14 of the 
Act of 1844, which provided that no Order 
in Council shall have any effect unless it 
state that due protection has been secured 
by the foreign power for all works first pub- 
lished in the Queen's dominions. The new 
Act is not content with such a mere states 
ment, but requires by section 4, subsection 2, 
that before making an Order in Council Her 
Majesty in Council shall be satisfied that the 
foreign country ' has made such provisions 
(if any) as it appears to Her Majesty ex- 
pedient to require for the protection of 
authors of works first produced in the United 
Kingdom.' If the foreign country has made 
provision for British authors, Her Majesty 
in Council must be satisfied with them ; bat 
if it has made none, the order may still be 
made. Reciprocity is still further secured by 
section 2, subsection 3, which provides that 
* no greater right or longer term of copyright 
shall be conferred in any work than that 
enjoyed in the foreign country in which such 
work was first produced.' In Germany copy- 
right lasts for thirty years after the death of 
the author, so that the author of a book first 
produced in Germany would have a longer 
copyright there than here. The clause does 
not deal with the case of a country with a 
more liberal law of copyright than our own, 
leaving the matter to that country to stjpn- 
late for if she should think fit; but, in the 
converse case of the foreign copyright being 
shorter than the Enghsh copyright, it re- 
stricts the duration of the English copyright 
in respect of a foreign work. A revolution is 
made in the law regarding translations by 
section 5. The Act repeals section 18 of the 
Act of 1844, which provided that * nothing 
in the Act should prevent the printing, pub- 
lication, or sale of any translation of any 
book the author whereof and his assigns 
may be entitied to the benefit of this Act,' 
and also repeals sections 1 to 5 of 15 <& 16 
Vict c 12, which gives a qualified right to 
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prevent traiislatioiiB. In their place it is 
provided that the translation of a book or 
drama is to be an infringement of inters 
national oopyright unless otherwise provided 
in the Order in Council ; but the copyright 
for purposes of translation ceases ordinarily 
if an authorized translation in Enghsh has 
not been produced, and in general a trans- 
lation is to have the same copyright as an 
original. Other useful amendments of the 
effisct of a copyright order are to be found in 
section 2. By subsection 1 the order may 
embrace several foreign countries, and by 
subsection 2 a further protective provision is 
introduced. Of course, it cannot be hoped 
that all countries will join the convention, 
and, in particular, the United States of 
America have not yet been arranged with. 
It might be worth the while of an American 
author to publish his book in the first in- 
stance in a country with which England has 
a copyright treaty. Whether he would also 
obtain a copyright in the United States de- 
pends on the Acts of Congress. According 
to the English law, an author first publish- 
ing abroad d^es not obtain copyright in the 
United Kingdom. This may be different in 
the United States, or it might be worth while 
in a x)articular work to sacrifice the Ameri- 
can copyright to the English. In that case 
the American author might first publish his 
work in a country in treaty with England 
and thus obtain the Enghsh copyright He 
cannot obtain the Enghsh copyright direct 
by first publishing in England, for, although 
a foreigner may obtain copyright, yet, by a 
peculiarity in the statutes, he must be a 
foreigner resident in England. To prevent 
this etasion, subsection 2 provides that a 
copyright order may exclude or limit the 
rights of persons not subjects of the State in 
question. The effect given to such an ex- 
clusion by the Act may well be criticised. 
The right is, in the event in question, to be 
in the publisher instead of the author, with- 
out prejudice to the rights of the author and 
publisher inter «e, which means that the 
author may effect this manceuvre through 
his pubhsher. The clause will, therefore, be 
useless, unless, by means of the words 
* unless tlie order otherwise provides,' a pro- 
vision is introduced into oilers which will 



have the efiect of turning the exception into 
the rule. Section 3 deals with simultaneous 
publication, an important question by reason 
of the fact that it is the place of first pub- 
lication which designates the origin of the 
copyright. It was held in Boosey v. Purdey^ 
4 Exch. 145, that a publication in a foreign 
country on the same day does not injure the 
Enghsh copyright Subsection 1 of section 
3 allows the efiect of simultaneous publicap 
tion to be settled by the Order in Council ; 
and, by subsection 2, if the result is that the 
work is deemed to have been first published 
abroad, the copyright is to be considered a 
foreign and not an Enghsh oopyright This 
section seems not sufiiciently definite to 
work practically. Section 6 deals with the 
application of the Act to existing works, and 
contains the proviso that * where any per- 
son has, before the date of the pubhcation of 
an Order in Council, lawfully produced any 
work in the United Kingdom, nothing in 
this section shall diminish or prejudice any 
rights or interests arising from or in connec- 
tion with such production which are sub- 
sisting and valuable at the said date.' The 
insertion of this proviso is, we believe, due 
to Mr. F. Bolt, solicitor, who addressed a 
circular letter containing many useful criti- 
cisms to the members of the House of Lords 
when the bill was passing through that 
House. He pointed out that the clause of 
the bill which merely preserved rights in 
existing stock, while not unjust in regard to 
books generally, would work injustice to the 
publishers of books by foreign authors illus- 
trated by Enghsh artists, and foreign airs 
with setting by English composers. The 
words of the proviso, although somewhat 
vague, seem sufiicient for the purpose in- 
tended. 

Perhaps, however, the most interesting of 
all the amendments in the Act is the small 
instalment of imperial federation which the 
Parliament of the United Kingdom has been 
able to bestow on British possessions beyond 
the seaa during what may be called the 
Colonial year. Hitherto the Colonies have 
not only not participated in the benefit of 
British copyright treaties, but have had no 
general copyright for their own works in the 
United Kingdom. Colonial works have been 
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treated as foreign. The poet or painter who 
published his work at Melbourne, not only 
could have no copyright in France, but had 
no copyright in England, because under the 
English statute it was necessary that the 
work should first be produced in the United 
Kingdom. Colonies were, under the Colonial 
Reprints Act, treated like foreign countries. 
'J his blot, due probably to carelessness rather 
than selfishness, is now removed. All the 
copyright Acts are, by section 8, to apply to 
' literary or artistic work first produced in a 
British possession in like manner as they 
apply to a work first produced in the United 
Kingdom.* As usual, however, this generos- 
ity is onesided. The mother-country gives 
protection to the works of her children, but 
no provision is made for the daughter- 
countries giving protection to the works of 
the mother-country. We see no reason why 
the Imperial Parliament should not, in this 
instance, have taken upon itself to legislate 
for the empire. It was perhaps difficult to 
obtain the assent of the representatives of 
so many scattered dependencies, an assent 
which ought to be forthcoming none the less, 
• because the mother-country has now put it 
out of her^power to make any bargain with 
the Colonies by freely giving all she has to 
give. — Ijaw Journal (London.) 



INSOLVENT NOTICES, ETC. 

Quebec OMcial Gazette, Sept- 4. 

Judicial Ahandonmente. 

Adolphe Q. Morris, wholesale cigar merobant. 
Montreal, Aug. 20. 

John F. Robinson, tailor, Sherbrooke, Aug. 16. 
Curators appointed. 

Re Joseph A. Gr- Delfosse, hardware merchant, 
Montreal. — Seath & Daveluy, Montreal, curator, 
Aug. 27. 

Be Hebert & Newton.— James I. Kimbal. East 
Dunham, curator, July 19. 

Re Alphonse Labelle.— Chas. Desmarteau, Mon- 
treal, curator, Sept. 1- 

/?« Adolphe G. Morris.— Seath & Daveluy, Mon- 
treal, curator, Aug. 27. 

/2e Jean-Baptiste 0. Perrault, hardware merchant, 
Montreal.— David Seath, Montreal, curator, Aug. 81- 

Re Roy & Frdre, grocers, Montreal. — Seath & 
Daveluy, Montreal, curator, Aug. 17. 
Diviclende. 

/fe Alfred Charland.— First dividend, payable Sept. 
21, KentA Turcotte, Montreal, curator. 

Re Joseph Pineau, Bio. —Dividend payable Sept. 21. 
Kent A Turootte, Montreal, curator. 



Re Anselme PIam6ndon, district of Richelieu — 
Kent & Turcotte, Montreal, curator. 

Application for di9chan/e- 

Re J. Stewart Kennedy, Go wansvillc— Application 
for discharge under Insolvent Act of 1875, district of 
Richelieu, Oct. 5. 

Septtraiion a» toproperty. 

Dame Marie Elise Bellemare vs. Pierre Morin, 
trader, St. Justin, district of Three Rivers, Aug. 2L 

Dame Ph^Ionise Fafard vs. Gl^ophas Brodear, 
lumber merchant, St- Hugues. Aug. 27. 

Dame H^lftne Johnson vs. Gonzague Renouf, wheel- 
wright, Trois Pistoles, Aug. 30- 

Dame Frances Maria Tracey vs. Robert Arthnr 
Alloway, dentist, Montreal, Sept. 1. 

Quebee Official OaxeUe, Sept, U- 
Judicial Abandonmente. 

L. Nemese Bcrnatchez, St. Thomas, trader, Sept. 3. 
Cnratore appointed. 

Re Laurent Audette— Samuel C. Fatt. Montreal, 
curator, Aug- 31. 

Re Th6ophile Beaudoin.— Armand Provost, Nlcolet, 
curator, Sept. 1. 

Re George A. Gagnon,and Charles Gagnon (Gtgooo 
Frtirea).— Thos. Darling, Montreal, curator, Sept. 4. 

ReD- E. Morin, St. George de Gaoouna. district of 
Kamouraska.— Edouard Bdgin N.P., Quebec, curator. 
Sept. 2. 

Re Nicholas R. Mudge— Frederick M. Cole, Mon- 
treal, curator, Aug. 27. 

Dividend Sheet. 

Re h. J. N- Gauthier, St. Hyacinthe— First and 
final dividend, payable Sept. 30, J. 0. Dion, St. 
Hyacinthe, curator. 

Separation (M to property. 

Dame Rosalie Larooque vs. Fr^d^rie Monast, St. 
Hyacinthe, Sept. 6. 

Dame Eugenie aliat Eng6na Minher, vi. Alfred 
Fiset, trader, Montreal, Sept. 8. 

Dame Mathilda Blisa Osbert vs. Aubin Dupcr- 
rouzel, restaurant keeper, Montreal, Sept. 9. 
Quebec Official Gazette, Sept. 18. 
Judicial Abandontnente. 

A. T. Constantin & Cie.. Quebec, dry goods mc^ 
chants, Sept- 15. 

Auguste Laberge, Ste. Luce, Rimooski, genoal 
dealer, Sept. 9. 

Prosper Milot. Ste. Anne d*Yamachioh«, trader, 

Sept. 15. ^ . ^ 

Curatore appointed - 

ReJ.W. Lamontagne & Co., Montreal.— Kent k 
Turcotte, Montreal, Curator. Sept- 10. 
Separation <u toproperty. 

Dame Marie Louise Gartier vs. Francois Allard, 
Sorel, undertaker, July 28. 

Dame Clarisse Lassalle vs. Alfred Gharland, St. 
Michel d'Tamaska, trader, Aug. 4- 

Dame Addle Turcot vs. Francis Lamalice, Montreal, 
clerk, Sept- 3. 

Dame Ida Vesta Wallis vs. Joseph Lunan, Gcd- 
manchcBter, Beauhamois. July S. 
Cotnmieeioner. 

Tobias Gainsford Ridgway. N.P., London, Bng., 
appointed commissioner to take depositions xtada 
oath in England t© be used in oourta of this Provinee. 
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Joel F. Bishop, the well-known l^al author, 
once wrote an article upon '' The tools of 
the legal trade/' ( 1 Leg. News, 189) and 
possibly it was this essay which prompted 
a lawyer in Rhode Island to contend that a 
statute, exempting from attachment the ne- 
cessary " working tools " of a debtor, covered 
the law books of a lawyer when such lawyer 
was the debtor. The Supreme Ck>urt of Rhode 
Island, however. In re Church v. Lester, (5 
East Rep. 589) opines that the use of legal 
manuals is not precisely what is meant by 
manual labor. The judgment states : " The 
court is of opinion that the provision of the 
statute exempting from attachment the work- 
ing tools of a debtor, necessary in his or her 
usual occupation, not exceeding in value th^ 
sum of $200, (Pub. St R. L, ch., 209, ?4, clause 
2,) covers only such utensils or implements as 
the debcor is accustomed to use in manual 
labor in his or her usual occupation, and does 
not extend to a library of law books belong- 
ing to a lawyer, when such lawyer is the 
debtor." 



The beginning of the Long^ Vacation, re- 
marks the Law Journal (London), '' always 
produces a crop of suggestions for i^ abolition, 
but every one knows that the thing cannot be 
done. There must at least be a portion of the 
year when law business is put aside for plea- 
santer things." A Q. C, writing to the Times 
d propoB of vacation business, tells the follow^ 
ing story : " About twenty years ago I was 
instructed to apply to a vice-chancellor at his 
house in London^for an injunction to restrain 
works which threatened immediate and irre- 
parable damage to property. Arriving at the 
judge's house, and finding that he had just 
left for his vacation, I followed him at a gallop 
to the railway station, and got into the train 
just as it was starting. At the first station 
down the line I got out to look for his honour, 
and found him in the next compartment. 



which was one of the old-fieMihioned sort, 
divided by a door in the middle. I told him 
I was in close puisuit of him, and for what 
purpose; and he, pulling down the middle 
blind, so as to shut out observation of the sole 
occupant of the other half, kindly invited me 
to bring my plans and papers into his com- 
partment, so that he might hear the case in 
itinere. This he did, and before we reached 
the station for which he was bound, he had 
made up his mind to grant the injuliction ; 
and I borrowed a pen from the station master, 
with which he endorsed the necessary order 
on my brief. He shook me by the hand, and 
wished me a pleasant vacation, saying, ' This 
almost comes up to the bathing case*' " 



The Vacation in Montreal was the occasion 
of a decision of some interest upon a point of 
practice. Article 1123 of the Code of Proce- 
dure requires a writ of appeal to be served 
upon the opposite party, by leaving a copy 
with him or at his domicile, or with his 
attorney ad litem, in person. In QUmowr & 
HaU, one of tlie respondents was domiciled 
abroad, and could not be reached. It was 
necessary to serve the attorney personally. 
But the attorney was enjoying the sea-breezes 
at Old Orchard, in the State of Maine, and his 
office in the city was closed. In this difficulty 
it was resolved to make a personal service 
upon the attorney at Old Orchard, and a 
bailiff was specially despatched, for the pur- 
pose. It was objected that this service was 
not valid, becaase " the Queen's writ does 
not run in the United States." The Court of 
Appeal unanimously held that the objection 
was untenable, and it was over-ruled. 



COURT OF QUEEN'S BENCH. 

QuBSBC, May, 1886. 

Demebs, Appellant, and Gbbmain, Respond- 
ent 

C. fi'.X. C, Ch^bl— Water Cmrae^Dam. 
Frechette <Se La Compagnie Manufacturitre, 7 

i. N. 34, commented vpon. 

Ramsat, J. This is a very simple case: the 
only issue of fact being, whether a mill-dam, 
which had become ruinous, had been le-built 
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higher than it was before, and that thereby 
the water-power of plaintiff was injured. 
Plaintiff's evidence is very volaminous, and 
totally inconclasive. Respondent's evidence 
establishes satisfactorily that the repaired 
mill-dam is certainly not higher than it was 
before. It also shows that the use of a slide 
was not to let water off, as plaintiff pretend- 
ed, but to let logs in when the tide was 
high. Much time was wasted by keeping 
back this fact till almost the last of plaintiff's 
witnesses was heard. In cross-examination 
he was constrained to admit it, and sp de- 
stroyed any plausibility there might be about 
the demand. 

We are therefore to confirm on the merits, 
but not for the reason given by the Ck)urt 
below. The position of this Court is a pe- 
culiar one, and one without parallel, so far 
as I know, in the judicial systems of the 
world. There are tWo appeals from our 
judgments, and both are to Courts non-pro- 
fessional as regards our law — one wholly so, 
the other for two-thirds. The consequence 
is that the authority of this Court is serious- 
ly compromised, and a few not very conclu- 
sive words, pronounced three thousand miles 
away, altogether out of the range of any edu- 
cated public opinion on the point, are looked 
upon as a justification for setting the juris- 
prudence of this Court at defiance. This 
case furnishes an example of what I say. 
It becomes, therefore, important, not for 
our protection, but for the protection of 
those who are obliged to seek redress in this 
Court, that we should speak so as not to be 
misunderstood in the cases coming before 
us, and perhaps more in detail than' would 
be otherwise desirable. It is assumed tliat 
the Privy Council intimated in the case of 
the Oompagnie Manuf<u;turih'e de St. Hyadntlu 
& Frechette, that they did not agree with this 
Court as to the interpretation to be given to 
the 19 & 20 Vic. c- 104. The Privy Coun- 
cil distinctly said that they gave no opinion 
as to that Act But they did criticize 
an observation of one of the judges of this 
Court I was unable to concur with the 
majority of the Court as to the decision on 
themer its of the case ; but I did not dis- 
sent from the very simple, and to me it 
appears, incontrovertible proposition re- 



ferred to ; namely, that it would not be a 
mode ofcanyingout the avowed object of 
the act to authorize a riverain pt^prietorto 
destroy the water-power already built upon 
by his neighbour. Another observation ap- 
plied, I believe, to a remark of mine. It 
was said I had attributed motives, and even 
incapacity, to the framers of the bill like 
other persons, I presume, legislatois are 
moved, as is natural, by motives, and I also 
assume that a law, which is sufficiently ob- 
scure to create serious difficulty as to its in- 
terpretation, is not a model of legislation to 
be commended. I again repeat that this 
Act was intended to confer on the riverain^ 
proprietors the water privileges that tbey 
had not by their deeds of concesmon, and 
which had, by the Seigniorial Act passed a 
few days before, lapsed to the Crown; and 
that it had no other object whatever. To 
this I may add, that if I had thought the 
Act in question bore the interpretation pat 
upon it by the Court below, I should not 
have hesitated to qualify the motives. The 
legislation would have been spoliatory, it is 
scarcely necessary to add, and, therefore, 
dishonest In justification of the legislature, 
if justification be required, it may be sud 
that there is not a syllable in the Act which 
justifies the conclusion that one man, be- 
cause he has a water-power in front of his 
land, can take possession of^ or destroy his 
neighbour's property. The law simply says, 
the riwratn-proprietor can make dams, 
but he must indemnify any one he injures. 
If the injury be of sufficient gravity to 
amount to an expropriation, the law does not 
say the new work cannot be destroyed, and 
so we held in the case of Bureau & Vachon: 
" Que I'acte 19 & 20 Vict ch. 104, n'autorise 
pas un propri^taire riverain & construire des 
moulins, manufactures ou travaux n^oes- 
saires pour les faire fonctionner sur des 
propri^tes qui ne lui appartiennent pas, ni A 
exproprier les propri6taires qui ont des pro- 
pri^t^ adjaoentes k la sienne.** And we con- 
demned the defendant to demolish a dam be 
bad built resting on his neighbour's pro- 
perty, and to pay damages. 3 Dec. d'App 

338. 

Judgment confirmed. 
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BBRACH OF CONTRACT— DAMAGES— 

FROFTTS, 

NEW YORK COURT OF APPEALS, 

JANUARY 19, 1886. 

Wakebcan V, Whhhleb & WiiaoN Co. 

A party violating his contract should not be per- 
mitted entirely to escape liability because the 
amount of damages which he has caused is 
uncertain. 

When it is certain that damages have been 
caused by a breach cf coTUract, and the only 
uncertainty is as to their amount, there can 
rarely be good reason for refusing, on ac- 
count of such uncertainty, all damages 
vihateverfor the breach. 

Eabl, J. This action was brought to re- 
cover damages for the breach of an agree- 
mexLt made in the dty of New York, in Feb- 
raary, 1878, which is set forth in the com- 
plaint as follows : ** That if the plaintiffs 
stksJl succeed in placing, that is to say, 
selling, fifty of the defendant's sewing 
machines to one firm, or party, in the re- 
public of Mexico, during the next trip of 
their agent to that country, then about to be 
made, they, the plaintifQs, for every fifty 
machinee so sold, shall have the sole agency 
for the sale of the defendant's sewing ma- 
chines in that locality and its vicinity in 
that republic, and the defendant should 
famish to the plaintiff machines at the 
lowest net gold prices." The defendant 
denied the agreement, but the jury found it 
snbstantially as alleged, and it is conceded 
that we must assume here that such an 
agreement was mada 

The plainldfb at once entered upon the 
performance of the agreement, purchased a 
sample inachine of the defendant, caused 
their agent to be instructed in its mechanism 
and management, and then sent him to 
Mexioa After reaching there he sold fifty 
machines to one Mead, of San Louis Potosi, 
on his proMse to Mead that he should be 
the general agent of the defendant for that 
locality and its vicinity. The oider for fifty 
machines was sent to the defendant and 
filled by it, and those machines were for^ 
warded to Mexico and paid for. Shortly 
thereafter plaintifb' agent made another 



sale of fifty machines for another locality in 
Mexico, and an order for those machines 
was sent to defendant, which it absolutely 
refused to filL Plaintiffs' agent procured 
another order for one machine, and sent 
that to the defendant, which it also refused 
to fill ; and then it refused to fill any further 
orders from the plaintifis, or their agents, 
and absolutely refused to perform and re- 
pudiated its agreement 

Upon the trial of the action the plaintiff 
made various offers of evidence to show the 
value of their contract with the defendant, 
the most of which were excluded. In his 
charge to the jury, the judge held as a matter 
of law that the plaintiffs could recover 
damages only for the refusal of the defend- 
ants to fill the orders actually given ; and 
the plaintiffs' profits having been shown to 
be $4 on a machine, their recovery was thus 
limited to $204. They excepted to the rule 
of damages thus laid down, and the sole 
question for our determination is what, upon 
the facts of this case, was the proper rule of 
damages? Were the plaintiffs confined to 
the damages suffered by them in consequence 
of the refusal of the defendant to fill the 
two orders for fifty-one machines, or were 
they entitled also to recover the damages 
which they sustained by a total breach of 
the agreement on the part of the defendants ? 

The judge limited the damage, as stated in 
his charge, because any further allowance 
of damages for the breach uf the agreement 
would, as he claimed, be merely speculative 
and imaginary. It is frequently difficult to 
apply the rule of damages, and to deter- 
mine how far and when opinion evidence 
may be received to prove the amount of 
damages, and the difficulty is encountered 
in a marked d^ree in this case. 

One who violates his contract with another 
is liable for all the direct and proximate 
damages which result from the violation. 
The damages must not be merely specula- 
tive, possible and imaginary, but they must 
be reasonably certain, and such only as 
actually follow or may follow from the 
breach of the contract. They may be so 
remote as not to be directly traceable to the 
breach, or they may be the result of other 
intervening causes, and then they cannot be 
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allowed. They are nearly always involved 
in some uncertainty and contingency. 
Usually they are to be worked out in the 
future, and they can be determined only 
approximately upon reasonable conjectures 
and probable estimates. They may be so 
uncertain, contingent and imaginary as to 
be incapable of adequate proof, and then 
they cannot be recorded, because they can- 
not be proved- But when it is certain that 
damages have been caused by a breach of 
contract^ and the only uncertainty is as to 
their amount, there can rarely be good 
reason for refusing, on account of such 
uncertainty, any damages whatever for ihe 
breach. A person violating his contract 
should not be permitted entirely to escape 
liability because the amount of the damages 
which he has caused is uncertain. 

It is not true that loss of profits cannot be 
allowed as damages for a breach of contract 
Losses silstained and gains prevented are 
proper elements of damage. Most contracts 
are entered into with the view to future 
profits, and such profits are in the contem- 
plation of the parties, and so far as they can 
be properly proved, they may form the mea- 
sure of damage. As they are prospective, 
they must, to some extent, be uncertain and 
problematical, and yet, on that account, a 
person complaining of breach of contract is 
not to be deprived of all remedy. It is 
usually his right to prove the nature of the 
contract, the circumstances surrounding 
and fdllowing its breach, and the conse- 
quences naturally and plainly traceable to 
it, and then it is for the jury, under proper 
instructions as to the rules of damages, to 
determine the compensation to be awarded 
for the breach. 

When a contract is repudiated, the com- 
pensation of the party complaining of its 
repudiation should be the value of the con- 
tract. He has been deprived of his con- 
tract, and he should have, in lieu thereof, its 
value, to be ascertained by the application 
of rules of law which have been laid down 
for the guidance of courts and jurors. 

These rules will be illustrated and limited 
by a few cases, some of which are quite 
analogous to this, to which attention will 
now be called. 



In MasterUm v. Mayor, 7 Hill, 61, Kelaoii, 
G. J., said : "When the books speak of the 
profits anticipated from a good bargain, as 
matter too remote and uncertain to be taken 
into the account in ascertaining the tme 
measure of damages, they have reference 
to dependent and collateral engagements, 
entered into on the faith and in expectation 
of the performance of the principal contract 
* * * But profits or advantages which 
are the direct and immediate fruits of the 
contract entered into between the parties 
stand upon a different footing. » ♦ * It 
is diflicult to comprehend why, in case one 
party has deprived the other of the gains or 
profits of the contract by refusing to pe^ 
form it, this loss should not constitate a 
proper item in estimating the damages." 

In Bayley v. SmUh, 10 N. Y. 489, it was 
held that one partner could maintain an 
action at law against the other for a breach 
of the partnership articles in dissolving be- 
fore the period therein Umited; that the 
damages in such an acti6n are the profits 
which would have accrued to the plaintiff 
from a continuation of the partnership busi- 
ness, and which are lost by the unauthorized 
dissolution, and that evidence of the actoal 
gains of the partnership during its continn* 
ance is admissible as an element in dete^ 
mining the value of the prospective profits. 
Johnson, J., writing the opinion, said : " The 
object of commercial partnerships is profit 
This is the motive upon which men enter 
into the relation. The only Intimate bene- 
ficial consequence of continuing a paItne^ 
ship is the making, of profits. The most 
direct and le^timate injurious consequence 
which can follow upon an unauthorized dis- 
solution of a partnership is the loss of profits* 
Unless that loss can be made up to the 
injured party, it is idle to say that any 
obligation is imposed by a contract to ccm- 
tinue a partnership for a fixed period. The 
loes of profits is one of the common grounds, 
and the amount of profits lost one of the 
common measures of the damages to be 
given upon a breach of contract," and that 
" it is very true that there is great difficulty 
in making an accurate estimate of fntore 
profits. This difficulty is inherent in the 
nature of the inquiry. We shall not 
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it by shntting onr eyes to the light which 
the previous transactions of the partnership 
throw upon it Nor are we the more in- 
clined to refuse to make the inquiry by 
reason of its difficulty, when we remember 
that it is^ thd misconduct of the defendant 
which has rendered it necessary." 

In Taylor v. Bradley, 39 N. Y. 129, the 
action was to recover damages for the total 
breach by the defendant of a contract to let 
a farm to the plaintiff for three years, each 
party to furnish part of the stock, seeds, 
tools, etc-, the plaintiff to occupy and work 
the farm, and have certain specified supplies 
for his family, and all proceeds to be divided 
equally, and it was held that the plaintiff 
was entitled to recover as damages the value 
of the contract, that is, what such a privi- 
lege of occupancy and working the farm, 
subject to the conditions of the agreement, 
and under all the contingencies which were 
liable to affect the result, was worth. Wood- 
ruff, J., writing the opinion, said : " To my 
mind, the only rule which will do justice to 
the parties is, that the plaintiff is entitled to 
the value of his contract; he was entitled to 
its performance ; it is broken ; he is deprived 
of his adventure ; what was this opportunity 
which the contract had apparently secured 
to him worth ? To reap the benefit of it, he 
must incur expense, submit to labor and 
appropriation of his stock. His damages 
are what he lost by being deprived of his 
chance of profit" An opinion in the same 
case by Judge Grover is reported in 4 Abb. 
Ct of App. Dec. 363, in which he said : ** An 
examination of the cases will show that the 
coiirts have beep endeavoring to establish 
rules, by the application of which a party 
will be compensated for the loss sustained 
by the breach of the contract; in other 
words, for the benefits and gains he 
would have realized from its performance, 
and nothing more. It is sometimes said that 
the profits that would have been derived 
from performance cannot be recovered ; but 
this is only true of such as are contingent 
upon some other operation. Profits which 
would certainly have been realized but for 
the defendant's default are recoverable." 
That "it is not an uncertainty as to the 
value of the benefit or gain to be derived 



fitom performance, but an uncertainty or 
contingency whether, such gain or benefit 
would be derived at all" ; that ** it is some- 
times said that speculative damages can- 
not be recovered, because the amount is 
uncertain; but such remarks will gener- 
ally be found applicable to such damages, 
as it is uncertain whether sustained at all 
from the breach. Sometimes the claim is 
rejected as being too remote. This is an- 
other mode of saying that it is xmoertain 
whether such damages resulted necessarily 
and immediately from the breach com- 
plained of. The general rule is, that all 
damages resulting necessarily and imme- 
diately and directly Arom the breach are 
recoverable, and not those that are con- 
tingent and uncertain. The latter description 
embraces, as I think, such only as are not 
the certain result of the breach, and does 
not embrace such as are the certain result, 
but uncertain in amount" ; that ^* the plain- 
tiff will be ftdly compensated by recovering 
the value of his bargain. He ought not to 
have more, and I think he is not precluded 
from recovering this by any infirmity in 
thdiaw in ascertaining its amount" 

In Schdl V. Plumb, 55 N. Y. 592, it is held 
that an agreement by one party to support 
another during life, is an entire continuing 
contract, and tiiat upon a total breach there- 
of, the latter may recover full and final dam- 
ages, not only the expenses of support up to 
the time of trial, but all the prospective ex- 
penses during life, and thatthe Northampton 
Tables are competent evidence as to the pro- 
bable duration of life. Gbovbr, J., writing 
the opinion, said : "The counsel for the ap- 
pellants insists that such cannot be the rule, 
for the reason, as he insists, that it is impos- 
sible to ascertain the damages, as the darar 
tion of life is uncertain, and a further uncer- 
tainty arising from the future physical con- 
dition of the person. * * * It may be 
further remarked, that in actions of person- 
al injuries, the constant practice is to allow 
a recovery for such prospective damages as 
the jury are satisfied the party will sustain, 
notwithstanding the uncertainty of the du- 
ration of his life and other contingencies 
which may probably affect the amount" 

In Dennis v. Maafieid, 10 Allen, 138, it was 
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held, that if a written contract, by which the 
master of a whaling ship is employed, pro- 
vides that he shall have a certain "lay" in 
the proceeds, and also an additional com- 
pensation depending upon the amount of the 
cargo, and he is wrongfully dischaiged by 
the owners, before the expiration of the con- 
tract, he may recover, as a part of his dam- 
ages, his share of the earnings of the ship, 
both before and after his removal. Bigelow, 
C. J., writing the opinion, and speaking of 
the earnings of the ship, said: ''They are 
undoubtedly in their nature contingent and 
speculative, and difficult of estimate, but be- 
ing made by express agreement of the par- 
ties of the essence of the contract, we do not 
see how they can be excluded in asbertain- 
ing the compensation to which the plaintifif 
is entitled. Would it be a good bar to a 
claim for damages for breach of articles of 
co-partnership, that the profits of the contem- 
plated business were uncertain, contingent 
and difficult of proof, and could it be held for 
this reason that no recovery could be had in 
case of a breach of such a contract ? Or in 
an action on a policy of insurance on profits, 
would it be a vaUd defence, in the event^^f 
loss, to say that no damages could be claimed 
or proved, because the subject of insurance 
was merely speculative, and • the data on 
which the profits must be calculated were 
necessarily inadequate and insufficient to 
constitute a safe basis on which to rest a 
claim for indenmity ? 

In Simpgon v. R- Co., 1 Q. B. Div. 274, the 
plaintiff, a manufacturer, who was in the 
habit of attending agricultural shows to ex- 
hibit samples of his goods, and made profit 
by the practice, delivered them upon a show 
ground, where he had been exhibiting them, 
to the receiving agent of the defendant, a' 
railroad company, to be carried by a partic- 
ular day to a show ground at another place, 
where a similar show, at which he intended 
to exhibit, was to be held ; but nothing was 
expressly said about the intention of the 
plaintiff. The samples did not arrive until 
after the day stipulated, and when the show 
was over, and the plaintiff lost several days 
in going to meet them and waiting for them. 
In an action for the breach of contract, a 
verdict was given for damages, which in- 



cluded a sum for loss of time or loss of profit; 
and it was held that the purpose of the plain- 
tiff to exhibit was within the contemplsr 
tion of the parties to the contract; that the 
plaintiff was entitled to the damages on the 
ground that loss of profit was a probable and 
natural result of the failure of that pur- 
pose, and that no evidence was necessary of 
his prospect of making profit at the particu- 
lar show in question. Cockbum, C. J., said : 
*'As to the supposed impossibility of ascer- 
taining the damages, I think there is no such 
impossibility; to some extent, no doubt, 
they must be matter of speculation, but that 
is no reason for not awarding any damages 
atalL" Menor,J.,said: "As to the difficul- 
ty of ascertaining the amount of profits 
whi(h the plaintiff can be supposed to have 
lost, that is not a matter upon which we 
have to trouble ourselves." Field, J., said: 
**Aa to the difficulty of ascertaining the 
profits which the plaintiff can be considered 
to have lost, a sufficient answer is that it 
must be assumed that the plaintiff would 
make some profit" 

In Jacques v. 2lUUr, 6 Ch. Div. 153, the 
plaintiff agreed with the defendant to take 
a lease of premises belonging to the defisnd- 
ant, for the purpose, as the defendant knew, 
of carrying on a trade which the plaintiff 
was about to commence. In consequence of 
the defendant's wilful refusal to fulfil his 
agreement, the plaintiff was unable for fif- 
teen we6ks to commence his trade; and it 
was held that, in addition to judgment for 
specific performance of the agreement, dam- 
ages must be awarded in respect to plain- 
tiff's loss of profits from his work during the 
fifteen weeks. To the same effect aie the 
following cases: White y. mUer, 71 N. Y. 
118; MUch£av.Read,M N. Y.666;D(maM# 
V. iState, 80 N. Y. 36; Hoy v. QranobU, 34' 
Penn. St. 9; Oarsed v. Turner, 71 Pfenn. 
St. 56 ; McNid v. RM, 9 Bing. 68 ; FUtdur 
V. TayleuTf 17 C. B. 21. In conflict, we think, 
with these authorities, is the case of How 
Machine Co, v. Brywn, 44 Iowa, 159. In that 
case a party made a contract with the gener- 
al agents of a sewing machine company, by 
the terms of which he wajs to rent a room, 
provide himself with a team, and fhmish 
other necessary means for the sale of ma- 
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chineB, and to devote his time thereto, the 
agents agreeing to furnish him with all the 
machines he oooldsell at a price twenty-five 
per cent, below the retail rate. The party 
performed his undertaking, but the machines 
were not supplied as agreed, and it was held 
that the measure of damages was the value 
of the time lost as the result of the breach, 
without reference to the profits which might 
have been realized if the contract had been 
performed. Two of the five judges dissented, 
and we concur with them. 

Under the Civil Damage act, (ch. 646 of the 
laws of 1873,) and under the acts allowing 
the ne^t of kin of one whose death has been 
caused by the wrong or carelessness of an- 
other to recover damages for such death, the 
amount of damages is exceedingly uncer- 
tain, problematical and contingent, and yet 
it must be left to the determination of a jury 
upon such facts as can be proved. Ethring- 
tonv.l2:a>.,83N.Y.641; HoughHrk v. R. 
a).,92N.Y.219. 

It is quite clear that the rules of damages 
having the sanction of these authorities were 
violated upon the trial of this action. The 
pUuntifOs had the right, under their agree- 
ment, to establish agencies for the sale of de- 
fendant's machines, anywhere in Mexico 
where they could sell fifty machines. An 
^ency, when thus established, was to be 
exclusive, and was to have some perman- 
ency. It could not be broken up at the 
will of defendant, without some default on 
the part of the plaintiflb. That the agree- 
ment had some value to the plaintifb is very 
clear, and of that value, whatever it was, 
they were deprived by the act of the defend- 
ant It is quite true that that value, or in 
other words, the damage caused to the plain- 
tifis by the total breach of the agreement by 
tbedc^ndant, is quite uncertain and diffi- 
cult to be estimated. But the difficulty is 
not greater than it was in several of the cases 
above cited. There are some facts upon 
which a jury could base a judgment, not cer- 
tain nor strictly accurate ; but sufficiently so 
for the administration of justice in such a 
case. The agent whom plaintiff sent to 
Mexico was apparently intelligent, capable* 
and well acquainted with Mexico. Machines 
could be delivered there for about $30 



per machine, and could then be sold at 
retail for about $125. The profit to the plain- 
tifis on each machine was about $4. Plain- 
tiffii' agents really made sales of one hun- 
dred and one machines, and were about to 
make other sales. One of the defendant's 
agents subsequently sold, in a single city, 
twenty machines in six months, at $125 
each. The plaintiffs had established two 
agencies, and to the value of such agencies, 
at least, they were entitled. Mead, who had 
one of the agencies, testified that he had 
made arrangements with several parties to 
sell the machines ; that he had all the facili- 
ties for carrying on an extensive and profita- 
ble business, and was well acquainted with 
the country. The population of several of 
the Mexican cities in which plaintifis' agent 
was engaged in establishing agencies was 
shown. .From all these and other facts 
proved, it cannot be doubted that the plain- 
tiffs suffered damages to at least several hun- 
dred dollars, and they should not have been 
deprived of the damages which they made 
to appear, because they could not make clear 
the full amount of their damages. All the 
facts should have been submitted to the 
jury with proper instructions, and their ver- 
dict, not based upon mere speculation and 
possibilities, but the facts and circumstances 
proved, would have approached as near the 
proper measure of justice as the nature of 
the case and the infirmity which attaches to 
the administration of the law will admit 

In 1 Sutherland Dam. 113, it is said : *'If 
there is no more certain method of arriving 
at the amount, the injured party is entitled 
to submit to the jury the particular facts 
which have transpired, to show the whole 
situation, which is the foundation of the 
claim and expectation of profits so far as any 
detail offered has a legal tendency to 8upix>rt 
such claim." 

The trial judge also erred in excluding ev- 
idence which Would have given the jury 
some aid in estimating the damagea The 
plaintiffs made x>6rsistent efforts to show 
that subsequently to the repudiation of its 
agreement the defendant established agen- 
cies in Mexico, and the number of machines 
sold through such agencies. This evidence 
was, upon the objection of the defendant, 
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exdnded. We think it should have been 
received. It would have shown the market 
for these machines there, and the facility 
with which they could be sold, and would 
have had some tendency to show the extent 
of the business the plaintifb could have done 
there, and the value of their agreement 

We think the opinions of witnesses as to 
the value of the agreement, as to the profits 
which it, or any agency established in pur- 
suance of it, could produce,as to the damages 
plaintiff^ reaUzed, and as to the number of 
machines they could have sold, were proper- 
ly excluded. This was not a case for expert 
or opinion evidence. There is no certain 
basis of facts proved, or facts assumed, upon 
which an opinion could be based. Tbe con- 
flicting opinions of interested witnesses, se- 
lected because of their fieivorable opinions, 
instead of aiding the jury, would probably 
add to their embarrassment The safer rule 
in all such cases is, to exclude oplQions and 
receive the facts, and then leave the matter 
for the determination of the jury. They may 
not have any certain basis upon which to 
rest their judgment, but that cannot be help- 
ed. They are supposed to be disinterested, 
and must apply their experience and com- 
mon sense to the facts proved, and reach the 
best results they can. Our views as to opin- 
ion evidence were so fully expressed in Fer^ 
guean v. HubbeU, 97 N. Y. 507, that they need 
no re-statement here. We have no means 
of knowing that the views expressed by 
Judge Woodruff, in Taylor v. Bradley, supra, 
as to the proof of the damages by the esti- 
mates of witnesses, were coincided in by his 
associates. They were not necessary to the 
decisioD of that case, and we are not prepared 
to assent to them. In Mitchell v. Meed, supra, 
the opinions of witnesses as to the value of 
certain leases, based upon certain facts as- 
sumed, were received^ No question was 
made at any stage of that case that the opin- 
ions were not competent The rule as to 
opinion evidence was liberally applied in 
that case, and, we are inclined to think, pro- 
perly. There was some certain basis for the 
foundationof opinions by experts in refer- 
ence to the worth of property which had 
salable value. 

We have not considered the bearing of the 



statute of frauds upon this case, as no point 
or reference to it was made upon the trial 
Our,conclusion therefore is, that this judg- 
ment should be reversed and a new trial 
granted, costs to abide event 
All concur, except Miller, J., absent 

Judgment reversed. 



INSOLVJSNT NOTICES, ETC. 

QwAec Official Oaxette, Sepi, 25. 

Judicial AbandonmeiU*. 

George Elie Amyot, Quebec, dry goods merchADt, 

Sept. 22. 

Artbor OiDgms, Qaebec, sbirtnuiker. SepU 15. 

Curaton Appointed, 
H* Josepb Braalt, Barrington StAtion, dutriot of 
Beaubamois.— Kent & Turootte, Montreal, oarator, 
SepL2l. 

Ue IsaYe Hortie, distriot of Ottawa.— Kent k Tor- 
cotte, Montreal, curator, Sept. 17. 
Dif>idenda» 
Re 0. BoiBvert, district of IUohelieiL.~Fii8t and final 
dividend, payable Oct. 14, Kent k Tnrootte, Montreal, 
oorator. 

Re J. A. CUyean, diatrict of Cbiooatimi.— Fint 
and final dividend, payable Oct. 8, H. A. Bedaid, 
Quebec, curator. 

Re P. J. Lalonde.— First and final dividend, payable 
Oct. 14, Kent k Tnrootte, Montreal, curator. 

Re Hennyle Parent, district of Itimonski.— Knt 
dividend, payable Oct. 8, H. A. Bedard, Quebec, 
curator. 



GENERAL NOTES, 



FuoiTivi Ink.— A friend of ours is about to make a 
fortune out of an ink which fades out in a short time, 
varying with the strength of the preparation, from six 
weeks down to twenty-four hours. We baaard the 
prediction that it will fill a long felt want Politioiaai 
have suffered untold annoyance, and at times a bitter- 
ness of soul which amounted almost to repentanoe, for 
lack of this invention . Letters written in moments of 
rash confidence, which were not burned as directed, 
have turned up at inopportune junctures to blast their 
authors . Harmless little transactions of a speculative 
character, recorded in permanent fluids, have proved 
"damned spots" which wiU not "out." It is, how- 
ever, for its usefulness to the legal profeesion that we 
call attention to this ink. Lawyers will earn the grati- 
tude and favor of overworked judges, and materiaUy 
promote their clients' interest, by writing their briefs 
in it. On the other hand, a large number of jadicial 
opinions might with advantage be written in it, and 
the law preserved from precedents which ignore the 
best settled principles. It is especiaUy recommended 
for those appellate Ck>urts which are in the habit of 
overruling their own decisions at intervals of a few 
years in a way which gives anew meaning to the ban- , 
dage on the eyes of Justice in allegorical pictarei.- 
Amenetm Law Reoieto. 
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The Law Times (London), referring to the 
decision of the Judicial Committee in Davis v. 
Shq>stone, {ante, p. 291) thinks that the raling 
of their lordships has gone somewhat too fur. 
The question was, as to the privilege for com- 
ments upon acts of men in their puhlic cap- 
acity. The Law Times sajs : " If this ruling 
is thoroughly regarded by the press, there 
will be little check indeed on the doings of 
public officials, for no newspaper can safely 
report any act of official misconduct, unless 
its editor has such complete evidence as can 
be relied upon as sufficient to prove the mis- 
conduct to the satisfaction of a court of 
justice. It is obvious that this can rarely be v 
obtained, so that the public servants may, if 
they think fit, commit all sorts of official 
misconduct and iniquity with little fear of 
the press daring to expose them. In the 
particular case before us, the newspaper 
seems to have been somewhat reckless in its 
assertions, and not only repbrted the alleged 
&ct8 of misconduct, but actually charged 
the plaintiff with them, and vouched for the 
truth of the chai^ges. We have no sympathy 
with such hasty proceedings ; but we think 
the law, as laid down by the Privy Council, 
is unsatisfactory. Charges of official mis- 
conduct, when made against public men on 
prima fade evidence, and reasonably and 
moderately stated, ought to be privileged.'' 



The law as to trees whose branches extend 
over the land of Another, came up for con- 
sideration in a recent case of Orandona v. 
Lovdal in CaUfomia. The Supreme Court 
(July 14, 1886,) held that such trees are not 
nuisances, except to the extent to which the 
branches overhang the adjoining land, but to 
that extent they are nuisances; and the 
person over whose land they extend may 
cut them off, or have his action for damages 
and an abatement of the nuisance against 
the owner or occupant of the land on which 
they grow; but he may not cut down the 



trees, nor can he cut the branches beyond 
the extent to which they overhang his soiL 
Likewise, roots projecting into another's 
soil are a nuisance which may be abated if 
actual damage is suffered thereby. Wood 
Nuis., i 112, citing CommomoeaUh v. BlaisdeUt 
107 Mass. 234; Commonvxalth v. McDonald, 
16 Seig. & R. 390. This agrees with article 
528, of the Civil Code of Lower Canada, 
which provides that, in default of special 
regulations, the distance of trees from the 
line of separation must be determined ac- 
cording to the nature of the trees and their 
situation, so as not to injure the neighbour. 
And Art. 529 says that either neighbour may 
require that any trees which contravene the 
above r^n^lation be uprooted. And even 
where the trees are growing at the prescribed 
distance, the owner may be compelled to cut 
branches extending over an adjoining pro- 
perty. 

MkUnz V. Quasdorf, Iowa Supreme Court, 
April 23, 1886, (28 N. W. Rep. 41) is a curious 
case upon the law of larceny. The Court 
held that it is not larceny for one who is the 
housekeeper and niece of the person with 
whom she lives, openly to give away outr 
grown children's clothes belonging to the 
employer. It is true, the Court further 
observed, that an employee does not have, 
by virtue of his employment, any im- 
plied authority to give away his employ- 
er's property. Possibly the plaintiff, in 
doing what she did, was guilty of a wrong, 
and became liable for the value of the artic- 
les given away, but it seems very clear that 
she was not guilty of felonious intent. She 
doubtless assumed that what she did would 
be regarded as of no consequence by the de- 
fendant, or would be agreeable to his feelings 
and wishes. 



CIRCUIT COURT. 

MoinnBAL, Sept 23, 1886. 
Before Tobrancb, J. 

BiSSON et al. V.SYLVBSTRBrt oL 

Procedwre—M. C. 2S>2— Notice of Security. 

Appeal under the Municipal Act, to set 
aside the election of school commissioners, 
held on the 5th July last 
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Security had to be given for the costs of the 
appeal, and sec. 352 required notice to be 
given of the security, at least ten days before 
the presentation of the petition to the Circuit 
Court The security was given on the 2l8t 
July. The petition was presented to the 
Court on the 28th July, 

The respondents made a preliminary objec- 
tion to the x)etition, that ten days had not 
intervened, and the Court maintained the 
objection and rejected the petition. 

Bwsitred for appellants. 

BisaUlan for respondents. 



CIRCUIT COURT. 

Montreal, Sept 23, 1886. 
Before Torrance, J. 
Ross et al. v* Bertrand. 
Compomtion — Non-Compliance with — Rights of 

Creditors' 
Held i^^Thai a composition, being an act of 
liberality towards a debtor, must be strictly 
complied with by him. 
This was an action upon a promissory note 
for $74.21. The defendant pleaded a composi- 
tion in the following words and ISgures : — 

" We, the undersigned, creditors of R J. 
" Bertrand, of St Placide, trader, do hereby 
" accept a composition of fifty cents in the 
"dollar, payable as follows;— twenty-five 
** cents payable on the eighth day of June, 
" and twenty-five cents payable on the eighth 
" day of July next. We also agree to dis- 
" charge the mortgage we hold on all his 
" property so soon as the above composition 
" is paid. Montreal 18th May, 1885." 

(Signed) "P. M. Galarneau & Co.," and six 
others. 

The plaintifls did not sign, but there was 
verbal evidence that they were at the meeting 
of creditors which agreed to the composition, 
and were consenting parties. 

The instalments were not paid on the days 
fixed, and the plaintifi*s brought the action 
for the balance of their claim, irrespective of 
the composition. 

Per CtJRiAM : — A composition must be 
strictly complied with by the debtor. It is 
an act of liberality to him. It has been so 
decided again and again in our Courts, See 



Montague on Composition, pp. 27 and 28. 
Also Beavdry et al. v. BarriUe, 1 Rev. de Ldg., 
p. 33, and Atkinson v. Nesbitt, lb. 110. These 
were decisions of the Court of Appeal, one in 
Montreal, and the other in Quebec. See also 
Brown et al. v. Hartigan, 5 L. C. J., p. 41. All 
these decisions were in the same sense. 

Judgment for plaintifGs. 

Cooke (fc Brooke for plaintifis. 

Pagnuelo, Taillon & Gouin for defendant 



CIRCUIT COURT. 
Montreal, September 21, 1886. 
Before Torrance, J. 
Barrettb v. Turner. 
Arrest — Probable Cause. 
Where B., while passing along a street, putJud a 
drunken man, so that he reeled against a shop 
window and broke it, and the sliopkeeper, 
coming out^ caused the arrest qfbotfi B. and 
the drunken man on the charge of breaking 
his window, 
Held, that there was probable cause for tk 
arrest. 
On the 18th l^ovember, 1885, the plaintiff 
was passing along ^otre Dame street, when, 
as he arrived nearly opposite to the shop of 
defendant, he saw before him, and approach- 
ing him, a reeling drunken man. The plaintiff 
pushed him from him, in order to avoid his 
contact, and the man went rolling with his 
weight into defendant's window. The witness, 
D^sir^ Mercure, said that it appeared to him 
as if plaintiff pushed the drunken man with 
alibis force. Thewindow was broken, of the 
value of $10. There was a policeman on the 
opposite side of the street, and Turner, calling 
him, gave the plaintiff into custody with the 
drunken man, one Kennedy, on the charge 
of breaking his window. The policeman did 
not see the act of Barrette pushing Kennedy. 
At the police station, Barrette was, after some 
minutes' detention, released, the seigeaot in 
charge advising Turner to bring an action of 
damages in the civil court Accordingly 
Turner and company brought an action of 
damages against Barrette for breaking their 
window and recovered $10. The question now 
presented is, has Barrette a right to dam- 
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ages ftgainst Taroer for causing his arrest ? 
Phr Cubiam. Actions of damages have fre- 
quently arisen from arrests without a war- 
rant, and statutory enactments have fre- 
quently been passed allowing arrests in 
certain cases. By C 8. L. C, ch. 102, section 7, 
any man belonging to the police force, .may, 
during the time of his being on duty, appre- 
hend all loose, idle and disorderly persons, 
whom he finds disturbing the public peace, 
Ac. (2 Vic., cap. 2) Again, 14 & 15 Vic, 
capw 128, sec. 86, enacts that it shall be lawful 
for any constable, during the time of his 
being on duty, to apprehend all idle and dis- 
orderly persons whom he shall find disturb- 
ing the public peace, or whom he shall have 
just cause to suspect of any evil designs, &c. 
Section 87 : It shall and may be lawful for 
any officer or constable of the said force, by 
day as well as by night, to arrest, on view, 
any peison ofiending i^ainst any of the By- 
laws, Rules and Regulations of the city of 
Montreal, or of the council thereof, the viola- 
tion of which is punishable with imprison- 
ment ; and it may and shall be lawful also 
for any such officer or constable to arrest any 
such ofl'ender against any such By-law, Rule 
or Regulation, immediately or very soon after 
the commission of the offence, upon good 
and satisfactory information given as to the 
nature of the offence, and the parties by 
whom committed, Ac. By 32-33 Vic, cap. 22, 
sec 60, it is enacted that whosoever unlaw- 
fully or maliciously commits any damage, 
injury or spoil, to or upon any real or personal 
property whatsoever, either of a public or 
private nature, for which no punishment is 
hereinbefore provided, shall, on conviction 
before a Justice of the peace, forfeit and pay, 
&c By section 69, any person found commit- 
ting any offence against this Act, whether 
the same be punishable upon indictment or 
summary conviction, may be immediately 
apprehended, without a warrant, by any 
peace officer, or the owner of the property 
injured, or his servant, or any person 
authorized by him, and forthwith taken 
before some neighbouring justice of the 
peace, to be dealt with according to law. By 
capi 28 of the same year, 1869, all persons, 
Ac, breaking windows, &o., shall be deemed 
vagrants, loose, idle and disorderly persons. 



within the meaning of this Act, &c By 
by-law of the city,cap. xxiii,by-law to preserve 
public peace and good order, it is enacted, sec. 
1 : All riots, noises, disturbances, or dis- 
orderly assemblages, are hereby prohibited in 
this city ; and all persons making or creating 
any riot, noise, disorder, or disturbance, or 
forming part of any disorderly assemblage 
anywhere within the limits of the said city, 
shallincur the penalty hereinafter provided. 

Under these various provisions, would the 
plaintiff be liable to arrest, without warrant, 
for breaking the window, and was there pro- 
bable cause for the arrest ? Was the plaintiff 
open to the charge of malice in sending Ken- 
nedy, the drunken man, against the window 7 
In Russell on Crimes, vol. 1, p. 668, in foot 
note (i) Mr. Justice Best is reported as say- 
ing : " We must settle what is meant by the 
term malice. The legal import of this term 
differs from ite acceptation in 'common con- 
versation. It is not, as in ordinary speech, 
only an expression of hatred and ill-will to 
an individual, but means any wicked or mis- 
chievous intention of the mind." 

Was plaintiff a disorderly person disturb- 
ing tha public peace, when he broke the win- 
dow, in the meaning of the Vagrant Act ? Was 
there probable cause for the arrest, exoneratr 
ing Turner from blame of precipitation ? In 
Fisher's Digest vo. Criminal Law, p. 2,882, 1 
read the following:— "If a person is guilty 
of an assault and battery, a policeman, who 
is present, and sees the offence committed, is 
justified in taking the offender at once into 
custody, without warrant, in order to take 
him before a magistrate to answer for the 
offence ; and if such person is so taken into 
custody, he cannot maintain an action against 
a bystander for directing the policeman so to 
take him into custody." 

I read in Greenleaf, Evidence, vol. 2, sec 
455, " Probable cause does not depend upon 
the actual state of the case, in point of fact, 
but upon the honest and reasonable belief of 
the party prosecuting." 

Upon a careful consideration of this case, I 
am of opinion that the plaintiff has to blame 
himself for the arrest Khe was not free from 
blame in flinging the drunken man into the 
window, he is very near the definition of 
malice spoken of by Judge Best If his act 
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was malicious, the arrest is justified by sea 
69 of 1869. Then he was a disorderly person 
under cap. 28 of 1869. And Turner hearing 
his window breaking, hurrying suddenly out 
into the street, to discover the cause, and 
discovering Barrette and the drunken man, 
very naturally, and not improperly, gave 
Barrette into custody of the policeman on the 
spot, to answer for disorderly conduct The 
reeling, staggering man was naturally an 
object of repulsion to Barrette, but fhe man 
was out of his senses, and should have been 
an object of commiseration rather than 
contumely. He could have been avoided 
without an encounter and collision* There 
was probable cause for what Turner did. 
Action dismissed* 

Sl Pierre for plaintiff, 

MarUneau for defendant 



OOUR PAPPEL DE LYON (Ibb Ch.) 
2 mars 1886. 
Pr^idence de M. Fourcads, premier 
president 
BouDiN V. Vhuvb Acoarib. . 
Saiiic'^Lrrit — Jugement — Appd — Titre suffisant 
— ConnexiU— Affaire ordinaire — Jonction, 
lo. Un jugement, frappl (Tappely constitue, au 
profit de celui qui Va obtenu, titre suffisant 
pour former une miM^-arrH sur la partie 
condamnie. Simple memre comervatoiref 
868 effete doivent Hre maintenus jusqu'd la 
solution difinitive de Vappel interjeti, 
2o. La classification de deux instances connexes, 
s^agitant entre les mimes parties, detxint une 
mime Cour d^appel, Vun^ comme affaire or- 
dinaire, Vautre comme affaire sommaire, ne 
{^oppose pas d leur jonction et d ce quHl soit 
statui sur toutes deux par un seul et mime 
arriU 
Par jugement en date du 30 juillet 1884, le 
Tribunal civil de Saint-Etienne a condamn^ 
Boudin & payer & la veuve Accarie une som- 
me de 1,700 fr. avec int^r^ts de droit Ce 
jugement a ^t^ frapp^ d*appel par Boudin. 
N^anmoios la veuve Accarie a fait pratiquer 
en vertu du dit jugement une saisie-arret es 
mains d'un sieur X.^ d^biteur de Boudin, 
pour avoir paiement de la somme de 1,700 



francs. Boudin a contests la validity de oette 
saisie-arr^t en pr6tendant qu'elle n'avait pa 
Stre r^gulidrement form6e en vertu d'nn ju- 
gement frapp6 d'appeL Mais & la date dn 
23 avril 1885 second jugement du Tribonal 
civil de Saint-Etienne maintenant la dite 
8aisie?arrSt et ainsi congu : 

'' Attendu que la question soumise au Tri- 
bunal est oelle de savoir si une saisie-arrdt 
trouve une base suffisante dans un jugement 
frapp^ d'appel ; 

'' Attendu, sur ce point, qu'il y a d'abord 
lieu de constater que la d^enderease d^claxB 
formellement qu'elle ne demandera pas la 
validity de la proc^ure BuivieetTattribatioii 
des deniers saisis, taut que Tappel n'aura pas 
^t^ tranche ; 

"Attendu qu'il ne s^agitdonc pas de statcer 
surun acte d'ex^cution, mais sur une simple 
mesure conservatoire, & savoir le maintien 
des eflets de la saisie jusqu*& une solntion 
definitive ; ^ue cette mesure pent ^tre prise 
en vertu d'un simple titre priv^ ou d'une p8^ 
mission de juge ; qu'elle a pour but et poor 
effet d'emp^her le tiers-saisi de se lib^rer 
aux mains du saisi , mais que tons les droits 
des parties sont r6serv^, m§me oeux du saisi 
& des dommages-int^Sts s*il y a lieu; qu'mi 
jugement est ^videmment & Porigine un titre 
suffisant pour justifier cette mesuie comme 
toutes autres ay ant le m^e caract^; que 
llippel interjete ne le fait pas en effot dispa- 
rattre, mais qu'il est suspensif de son erica' 
tion, c'est^ft-dire qu'il emp^he d'attiibuer an 
saisissant les sommes saisies et de contrain- 
dre le tiers-saisi & se lib^rer en ses mains; 

" Attendu que cette jurisprudence est con- 
sacr^ par les deux arrets de la Cour de cas- 
sation des 10 aoiit et 28 d^cembre 1881 (D. 
82.1.307-377) ; 

" Attendu que le syst^e tendant il main- 
tenir les retennes faites jusqu'ft Tappel, mais 
& consid6rer la saisie comme nulle depois 
cet appel jusqu'& I'arret de la Cour, n'est pas 
admissible ; que si Tappel d^truit la base de 
la saisie, celle-ci doit etre consid^r^e comme 
non existante ; que si, au contraira, oette base 
legale existe, ses effets doivent ^tre mainte- 
nus jusqu'ft decision de la juridiction sap^ 
rieure; 

** Par oes motifs, 

** Deboute Boudin de sa demanda'' 



THE LBGAL NEWS. 



3W 



Bondin a inteijet^ appel de ce jngement. 

Statuant, tant snr cet appel, que sur Pappel 
pr6o^emment inteijet^ du jugement du 30 
jnillet 1884, la Cour de Lyon a rendu Tarr^t 
Boivant: 

La Conr, 

Consid^rant que les deux causes soumises 
& Tappr^ation de la Cour s'agitent entre les 
mtoes parties ; qu'eUes sent connexes et 
qu'il y a done lieu de statuer sur elles, par 
un seul et meme arrSt ; que leur classifica- 
tion en affaire ordinaire eten affaire som- 
maire ne s'oppose d'ailleurs nullement & leur 
jonctiony 

Par oes motifis, et adoption de ceux qui ap- 
poient la d^ision des premiers juges : 

Confirme. 

Note. — Sur le premier point : Adde aux ai^ 
r^ts dUs dans le jugement et dans le mdme 
sens : Trib. civ. Villefranche 23 Janvier 1886 
(Gaz. PaL 85. 2. supp. 16) ; Trib. civ. Seine 21 
avril 1885 (Gaz. PaL 86.2. supp. 30) ; Trib. civ. 
Ghambdry 9 Janvier 1886 et Bennes 8 juin 
1885 (Gaz. PaL 85.2.28) et les notes.— Ocw. du 
PdUtis. 

TRIBUNAL CIVIL DE MONT-DE- 
MABSAN. 

27 juillet 1886. 
Prteidence de M. Larribu. 
Bbrnheim v. Billoux. 
Commer^ant—Femme mariie — Mandat tacite — 
EffeU de commerce — SigncUure — Obligation. 
Lafemme qui gh'e habituellement les affaires de 
mm mart est considirie comme mandataire 
de odui-ci et VoUige comme telle 
Spkialement le mart est oUigi par un billet d 
ordre que lafemme a souscritpour les besains 
du commerce, alors surtout que le grand 
nombre des signatures qu*eUe a donnies dans 
d^autres circonstances, pour le compte du 
marif indique une habitude suffisante pour 
/aire primmer qu^eUe a agi en vertu d'un 
mandat tacite, 
Le Tribunal, 

Attendu que Bemheim, porteur d'un billet 
i ordre de 220 francs souscrit en sa favour 
par Billoux ft la date du 17 Janvier 1886, ft 
r^b^anoe du 28 avril suivant, avails^ par 
Barrienx, a fieut assignor ces deux demiers 



devant le Tribunal en condamnation du mon- 
tant du dit billet ; 

Attendu que Billoux, qui avait d^ft t&- 
pondu ft Daverat, huissier r^dacteur du pro* 
t^t, le 29 avril dernier, qu'il n'avait pas ap- 
pose sa signature aubas du billet, reproduit 
cette declaration devant le Tribunal, ajoutant 
que cette signature est celle de sa femme, ft 
qui il n'avait nullement donn^ oe mandat, et 
conclut. au d^bout^ des conclusions prises 
contre lui par Bemheim ; 

Attendu qu'il est ft remarquer tout d'abord 
que ce billet est rev^u du timbre de com- 
merce de Billoux, de forme ovale, contenant 
imprim^ ft Tencre bleue les mots ** Billoux, 
horloger ft Mont-de-Marsan (Landes);" que 
cette circonstance d^montre qu'il a ^t^ pre- 
pare dans la maison Billoux et non surpris ft 
la bonne foi de dame Billoux, comme le pre- 
tend le d^endeur ; 

Attendu, d'un autre c6t6, que Darrieux, 
qui a fait de nombreuses affaires avec Bil- 
loux, produit un grand nombre d'effets re- 
vetus de la signature Billoux ; que plusieurs 
de ces effets sont revdtus d'une signature 
dont les caractdres ne ressemblentpas ft ceux 
de la signature contest6e, mais que le plus 
grand nombre reproduit une signatuxe tout ft 
fait identiqne ; que, dto lors, dans le cas oii, 
comme le dit BiUoux, la signature qu'il con- 
teste aurait ^t^ trac^ par sa femme, le grand 
nombre de oelles qu'elle aurait Writes dans 
d'autres circonstances, pour le compte du 
man, indique une habitude suffisante pour 
constituer le mandat tacite consacr6 par la 
jurisprudence, qui consid^re comme manda- 
taire du marl commergant sa femme qui 
g^re habituellement ses affaires ; 

Attendu que la signature de dame BiUoux, 
appose au bas de Teffet du 17 Janvier de 
220 fr. obligeant suffisamment le sieur Bil- 
loux, son man, il y a lieu, tout en d^boutant 
ce dernier de son exception, d'accueilJir la 
demande de Bemheim, en condamnant soli- 
dairement Billoux et Darrieux au paiement 
du montant du dit billet ; 

Par ces motifs, 

D^boutant Billoux de ses conclusions et 
fins de non-recevoir, le condamne ccnjointe- 
ment et solidairement ft payer au sieur Bem- 
heim la somme de 220 fr,, montant du dit 
billet^ avec int^^ts depnia le protdt 
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NoTE.~Sur la question du mandat tacite 
de la femme d^on commer9ant et sur le pon- 
Yoir d'appr^iation du juge en oette matidre, 
V. confl Paris 12 novembre 1886(Gaz. du Pal. 
86.1.68) et la note. 



CX)UB PAPPEL D'ORLlfcANS. 

12 aotlt 1886. 
Pr^sidence de M. DuBsa 
Andb£ et Mbbry v. Creux. 

Absence cPappareUs protecteurB—Regponmbiliti' 
Le patron <f tm itablissement indwtrielj qui cm- 
pioie tm ouvrier d un ir avail de m nature 
dangereuXf est responsable de Faccident ar^ 
rivS d cet ouvrier , ^il a nlgligi de Umunir 
d^appareUs protecteursy alors svrtoul qu*avr 
cunefaute n* est imputable d la victime. 
II en est ainsi encore que Vouvrier n^ait consenti 
que moyennant un salaire plus ilevi d se 
livrer d ce travail. 
La Gour, 

Attendu qu'il est constats, en fait, et re- 
conjDU par Andr6 lui-mSme, que le travail 
auquel le sieur Creux ^tait employ 6 le ler 
novembre 1883, jour de Vaccident, est, par sa 
nature, un travail dangereux pour les ou- 
vriers ; que si Touvrier consent, pour un sa- 
laire plus ^lev^, k se livrer & ce genre de trar 
vail, le patron n'ignore pas davantage lee ris- 
ques auxquels il est expose ; que cette situa- 
tion lui commando la plus grande prudence 
et Vemploi de tons les moyens propres & pr^ 
server les ouvriers ; 

Attendu qu'il r^ulte des documents du 
proc^, de Tenquete et des explications four- 
nies par les parties que, dans Tespt^ce, tons 
ces moyens de pr^rvation n'ont pas ^t^ em- 
ploy^ ; que Fouvrier qui travaillait dans les 
conditions normales n'a commis aucune fan- 
te; que ce n'est point par son fait que la 
meule a ^clat6e ; 

Attendu que si la cause de cette rupture 
n'a pu dtre exactement pr^cis^, il est nean- 
moins ^tabli par les documents du proc^ 
que Andr6 et Merry ont neglig6 de prendre, 
pour en pr^venir les consequences, toutes les 
precautions necessaires ; que notamment ils 
auraient pu adopter Temploi d'appareils pro- 
tecteuis; qn'ils n'ont done pas fait tout ce 



qui etait en leur pouvoir et que leur respoo- 
sabilite est engag^e ; 

Par ces motift, 

Confirme. 



TRIBUNAL CrVIL DE LA SEINE 

8 mai 1886. 

Pr^sidenoe de M. Grbrsihr. 

Vaghieb-Durbbo v. Durbbc. 

Succession — Enfant natvrd — P^e et mtre wjJbir 

rels— Absence de riserve. 
Lesph'e et mire naturels n*ont aucun droit de 
rSserve dans la succession de lews enfanit 
naturels. 

Le Tribunal, 

Attendu que Leonie-Emilie Durbec, fille 
naturelle reconnue de Louise Durbec, est d^- 
c^d^e le 18 octobre 1882, spouse de Michel 
Vacbier, laissant la dame Jeanne Sauiet, 
veuve de Claude Vacbier, sa l^gataire uni- 
verselle, aux termes de son testament olo- 
grapbe, en date, & Paris, du 30 septembre 
1882; 

Attendu que, sur la production du dit tes- 
tament et d'un acte de notoriety dress^ le 11 
syoUt 1883, par Robillard, notaire 4 Montreail- 
sous-Bois, constatant que la d^funte etait 
morte sans laisser de posterity, la legataire 
en possession de son legs, aux termes d'one 
ordonnance a ete envoy^e de M. le prgsident 
du Tribunal, en date du 6 septembre 1883; 

Attendu que la dame Louise Durbec n'a 
pas quality ni droit pour contester cet envoi 
en possession, ni pour pr^tendre & une part 
dans la succession de sa fille ; 

Attendu que si les enfants' naturels recon- 
nus ont un droit & une reserve sur les biens 
de ieurs p^re ou mdre naturels, il ne faat pas 
en conclure une reciprocity en faveur <fe ces 
demiers sur les biens de Ieurs eniants d^ 
d6s ; que la loi est muette k cet ^ard ; 

Attendu que Tenvoi en possession etant 
r^ulier, la veuve Claude Vacbier a un titro ; 
que ce n'est pas & elle qu'incombe la cbax^ge 
de la preuve de la validity du testament, qu'il 
appartient & la contestante d'en prouverla 
nullity ; 

Attendu qu'il r6sulte des documents fo^^ 
nis au Tribunal, et notamment des signatores 
appose par la de cujus au pied des actes de 
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manage et de publications dressds & la mairie 
da XXe airondissement de la ville de Paris 
et sur les pieces annex^es, que T^riture et la 
signature do testament sent une oeuvre per- 
sonnelle ; qu'il suffit de voir ces pieces de 
comparaison pour Be convaincre que la feue 
dame Vachier savait ^rire convenablement ; 

Attendu qu'il est d^s ^ present constant 
que le testament toane de la feue dame Va- 
chier, qu'il n'y a pas lieu d'ordonner une ex- 
pertise; 

Par oes motifs, 

D^lare la dame Louise Durbec mal fond^ 
ansa demande en nullity du testament de la 
feue dame Michel Vachier, Ten d^boute; 

La d^lare mal fondle en sa demande en 
verification d'^critures, Ten d^boute; 

La d^lare sans droit & se dire h^riti^re & 
Tiaerve de sa fille naturelle et & demander la 
liquidation de la succession de Claude Va- 
chier, de la communaut^ Vachier-Sauret, 
de la succession de Michel Vachier et de la 
communaute Vachier-Durbec, des successions 
d'Eugdne-Joseph et Gaston Vachier, de la 
succession de Vachier-Durbec et en licitation 
de rimmeuble sis rue de Terre-Neuve ; 

La declare egalement mal fondle en sa de- 
mande en rapport de Tordonnance d'envoi 
en possession rendue au profit de la veuve 
Qaude Vachier, Pen d^boute. 

Note. — Nous croyons cette solution juridi- 
que, mais nous ne trouvoos gu^re p^remp- 
toire Targument sur lequel elle est bas^. 
"La loi, dit le Tribunal, est muette 4 cet 
feard." Nous sommes d'accord! Mais elle 
est muette aussi sur la question de savoir si 
les enfants naturels ont droit 4 la r^erve ; 
et cette r^erve leur est pourtant g4n6rale- 
ment accord^ V. Cass. 3 mars 1846 (D. 46. 
1.88) et le rapport de M. le conseiller Mes- 
nard; Cass. 26 d6cembre 1860 (D. 61.1.21); 
Paris 18 novembre 1859 (D. 59.2.193 ; Cass. 
29 Janvier 1862 (D. 62.1.88); Bordeaux 4 f6- 
vrier 1863 (D 63,2.216) ; Cass. ch. reunies 12 
d6cembre 1865 (D. 65.1.457) ; Bourges 18 d6- 
cembre 1871 (D. 72.5.429) ; Aubry et Rau, t. 
V, i 680, note 4 ; Demolombe, t. XIX, No. 
184.— Con^rd Laurent, t XII, No. 53.— G^a^. 
du Palais. 



"SHALL WE MUZZLE THE 
ANARCHISTS?" 

In the July Forum Professor Herbert C. 
Adams of Johns Hopkins University discuss^ 
ee the question that has doubtless suggested 
itself more often than any other of late : 
"Shall we Muzzle the Anarchists?" He 
points out that only one attempt of the civil 
power to restrain the utterances of the press 
has hitherto been made — the Sedition Law 
— and that since its repeal, the American 
people ''have acted upon the belief that 
individual freedom, exercised under condi- 
tions of strict responsibility, is sufficient 
guarantee for that personal security, the 
enjoyment of which is the best test of a just 
society." But when the anarchist press 
prejudices the ignorant against the employ- 
ers of labour, as enemies, and incites them 
to *• burn, kill, and destroy until we force the 
autocrats to terms," some decisive step by 
way of prevention ought to be thoughtfully 
considered. " We can no longer," as Profes- 
sor Adams says, " treat with amused indiff- 
erence the threats of those who propose to 
establish a new heaven upon this old earth 
by means of indiscriminate murder." Some 
action must be taken, but what? There is 
undoubted moral right to suppress such 
utterances as go beyond the acknowledged 
lines of free discussion and incite to crime, 
as being in a sense accessory to the crime 
itself. Indeed, analogous laws already exists 
for example, the prohibition of carrying con- 
cealed weapons. The question is solely one 
of expediency ; and Professor Adams con- 
cludes that for the authorities to enter upon 
a policy of repression would be inexpedient 
and unproiitable, for the reason that as the 
law now stands, ofifendeis who incite to crime 
are already within its scope. This may be 
true. But the practical difficulty lies, not so 
much in the punishment of those who ex- 
hort to commit crime, as in the suppression 
of the teachings which school the anarchist 
mind to a readiness to respond to the exhort- 
ations. Take the anarchist German paper 
in New York, for example. Its influence 
has made it extremely difficult to obtain a 
jury to try the accused boycotters, and has 
directed a practical boycott against members 
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who served on juries in the cases where con- 
victionB were arrived at This influence 
was so apparent that during the examina- 
tion of witnesses for a later case, the judge 
was constrained to direct the district attor- 
ney to begin proceedings i^ainst its editor 
and proprietors. Meanwhile the paper goes 
on, and will go on, if the present defendants 
are convicted. The criminal administration 
cannot, as a matter of fact, keep up the suc- 
cession of editors who are ever ready to be 
"sacrificed." The only really effective 
method is to suppress the paper itself. The 
principle of free speech does not cover such 
license to the press and discussion as to en- 
danger the peace and order of society ; and 
when the ranting frenzies of the anarchists 
pass beyond the acknowledged limits of 
open discussion, the suppression of the 
means of uttering them no more violates 
the principle than the punishment of the 
offender himself. We are not unmindful 
that Lord Bacon says ** the punishing of wits 
enhances their authority, and a forbidden 
writing is thought to be a certain spark of 
truth that flies up in the faces of them that 
seek to tread it out" But the remark would 
rather apply where the paper or club was 
allowed to exist, and the offenders punished 
personally, than where it was suppressed 
and blotted out, in which case the whole 
affair would probably soon sink into obliv- 
ion. — Columbia Jurist, 



GENERAL NOTES, 

Sunday LAws.-^The present Louisiana Lesrislatare 
has pajBsed a Sunday law. For 170 years the people of 
Neir* Orleans have devoted themselves to pleasure- 
seeking on Sunday. By the new law, all places of bus- 
iness will be closed on the Sabbath, except newspaper 
offices, book stores, public markets, drug stores, 
restaurants, theatres, and other places of amusement 
where liquors are not sold, streetcars, and a few others 
of minor importance. Guests at hotels will, however, 
be allowed to purchase wine at the table, as it has 
been the custom to keep all bar-rooms, comer-grocer- 
ies and small shops open throughout Sunday. The 
hotel men may well congratulate themselves. The 
Saturday evening and Sunday morning arrivals will 
fill up many pages of the hotel regiBien.—' Washington 
Law Reporter, 

Lien on a Cause of Action.— Maggie Cahill, aocord- 
ing to the New York DaUy Regigtert sued her cousin, 
John Oahill, in the City Court, for damages for assault 
and battery. When the case came for trial, she wished 
to withdraw it; but her lawyer, Samuel H. Randall, 



insisted that he had a lien upon the eanse of aotion, 
and that unless he was paid, it must be proeeeoted. 
Chief Justice M'Adam, to whom Maggie appealed, 
held that a cause of action for personal iqjariei not 
being assignable, a lien could not attach to it, until it 
was made certain by a verdict. The Chief ^vatiw ia 
givingjudgment madeuse of the following beautiful 
words : ' The language of the Holy Writ, " Bleesed are 
the peaoeniakers," &o., accords with the maxim " In- 
terest reipublicsB ut sit finis litinm : " and every prin- 
ciple of law, order, and propriety agree that the peace 
of the family now prevailing should not be broken up 
by the dark visage of intestine war, waged not for 
principle, but *' for costs." The plaintiff will, there- 
fore, be allowed to discontinue her aotion. without 
costs.' 

" Can Imagination Kill? "—This is, perhapt, hard- 
ly the correct form of question that the BriUdi ami 
Colonial DruggiH puts to itself in discussing the death 
of the young woman at Hackney under cireninstanees 
in which Keating's insect powder largely figured. As 
the powder appears by Dr. Tidy> experiments to be 
perfectly harmless, the suggestion is not unnaturally 
made that the deceased, who was possibly of a hysteri- 
cal, highly imaginative turn of mind, took the powder 
in the full belief that by its means her death might 
be accomplished. The writer of the article in our 
contemporary, we think wrongly, brings forward two 
remarkable instances of what may be regarded as 
practical jokes with melancholy terminations. In the 
case of the convict delivered up to the scientist for the 
purpose of a psychological experiment (the man was 
strapped to a table and blindfolded, ostensibly to be 
bled to death ; a siphon containing water was placed 
near his head, and the fluid was allowed to trickle 
audibly into a vessel below it, at the same time that 
a trifling scratch with a needle was inflicted on tlie 
culprit's neck ; it is said that death occurred at the 
end of six minutes), fear must have played no incon- 
siderable share in the fatal result, and we do not 
know whether all the vital organs were in a sound coo- 
dition, though they were presumably so. The old stoxy 
of the case of a college porter is alao one in point The 
students entrapped him into a room at night, a mock 
inquiry was held, and the punishment of death by 
decapitation decreed for his want of consideration to 
the students. It is small wonder that, under the dom- 
inion of fear and belief in the earaestneas of his tor 
mentors, the sight of an axe and block, with subeeqnent 
blindfolding and necessary genuflexion, a smart rap 
with a wet towel on the back of his neck should have 
been followed by the picking up of a oorp8e.~.£aiie«f. 

Lrs Vacancks JDDiciAiBiB.—Le Palais est en va- 
oanoes depuLs hier. La rentr^ dee Conrs et Tribun- 
aux aura lieu le 16 octobre. Magistrata et avoeats 
partent en province pour Touverture de la chasse. Le 
silence r^ne maintenant dans lea grandee galeries des 
Pas-Perdus, et n'est trouble que par lee caravanes 
d' Anglais qui viennent visiter le Palais. Les ai!airM 
civiles urgentes seront exp^i^es par la Chambre des 
vacations. Le service de la police eorrectionnelle est 
assure par le fonctionnement de deux chambres. 
Quant ^ la Cour d'assises de la Seine, on aait qu'elie 
no ch6me jamais ; mais aucnne affaire int^reasaate ne 
s'annonce lirhoriaon.— (Toa. du Palaw^JLl aofit. 
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The abase of injanctions is undoabtedly 
more common in some of the states of the 
neighbouring republic than with us ; yet the 
cases in which this proceeding has been re- 
sorted to for illegitimate reasons are far from 
rare, even here. The Chicago Legal Netos ob- 
serves : — ** There is no power possessed by 
the Courts that is so often and seriously 
abused as the power to issue injunctions. 
The issuing of an injunction may ruin the 
prosperous business of an individual or cor- 
poration, and yet there are judges who order 
them issued without careful examination 
and without notice to the opposite party. 
There ought to be something more than 
the affidavit of the complainant that his 
rights will be unduly prejudiced if notice is 
given to the respondents before the injunc- 
tion is issued. Some judges will simply 
glance over a bill that has never been even 
before a master, see that the usual affidavit 
is attached, and sign the order for an injunc- 
tion, which will tie up the business of the de- 
fendant, with the remark, " well, if there is 
anything wrong in this, a motion can be 
made to dissolve the injunction." The wrong 
18 in granting an injunction in such a man- 
ner. A judge should never grant an injunc- 
tion, unless, upon the exercise of a reasona- 
ble intelligence, it appears to him that a pro- 
per case is presented. Five minutes' exam- 
ination of the complainant would often show 
that he had no cause for an injunction. An 
injunction is, so to speak, an aggressive writ 
It takes hold of the property or thing and 
keeps it where it is, pending a hearing on the 
merits, and ought therefore not to be granted 
wheiQ>doubtful questions of the law are in- 
volf ed. The ends of justice would be served 
by the exercise of greater care in the grant- 
ing of ii]junctions.'' 



Mr. F. Solly-Flood, Q. C, late Attorney- 
General at Gibraltar, has published a pam- 
phlet to show that the long-accepted story of 



Prince Henry of Monmouth, and Chief Jus- 
tice Gascoign, is a fable. The strongest point 
made by Mr. Solly-Flood is,that at the date of 
the story a summary committal for contempt, 
without trial by jury, was recognized to be 
contrary to law. The author gives a case of 
an actual contempt of Court committed by 
Prince Edward, son of Edward I. This is 
recited in a conviction of one De Breosa for 
a similar offence, when it is stated in the 
loU, "Idem Dominus Rex filium suum primo- 
genitum et carissimum Edwardum Princi- 
pem WaUise pro eo quod qusedam verba 
grossa et acerba cuidam ministro suo dixerat 
et hospicio suo fere per dimidium annum 
amovit nee ipsum filium suum in conspecta 
suo venire permisit quousque prsedicto min« 
istro pro transgressione satisfeoerat" 



The common version of the story referred 
to above reads, that one of the dissolute com- 
panions of the Prince of Wales (afterwards 
Henry V., A. D. 1413), having been indicted 
before C. J. Gascoign, the young prince was 
not ashamed to appear at the bar with the 
criminal, in order to give him countenance 
and protection. Finding that his presence 
had not the desired effect, he proceeded to 
insult the Chief Justice openly. Gascoign 
thereupon committed the Prince to prison, 
and Henry submitted to the order. The 
King, on being informed of what had taken 
place, remarked that both the firmness of the 
Chief Justice and the submission of the 
Prince were grounds of congratulation. It 
may be observed that under our Code of Pro- 
cedure (Art. 7) there could be no doubt as to 
the power of the Court to commit, for it is 
enacted that " any person who, during the 
sitting of a Court or of a Judge, disturbs or- 
der, utters signs of approbation or disappro- 
bation, etc, may be condemned at once to a 
fine or imprisonment, or both, according to 
thediscretionof the Court or Judge." "Utters 
signs " is a curious expression, but the mean- 
ing is tolerably clear. 



An instance of a retiring ministry exer- 
cising their appointing power after resigns* 
tion occurred during the present summer. 
Mr. HughCowie,Q.C, died after the resig- 
nation of the Gladstone Ministry, but before 
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they gave up the seals of office ; yet his re- 
oordership was seized upon by them, and 
Mr. Willis, Q. C, was appointed in his stead. 
This anxiety to grasp the last fruits of office 
is contrasted by some of the English jour- 
nals with the course pursued by the previous 
Conservative government In February last, 
the Becorder of Liverpool died, before the 
late Conservative Grovemment gave up their 
seals to the Queen — in fact, the news was 
handed to the Ministry on their arrival at 
Victoria, and before their departure for Os- 
borne— but, although the best and most val- 
uable reoordership in the gift of the Govern- 
ment, it was decided to leave it to their suc- 
cessors. 

CIRCUIT COURT. 

MoNTRBAi^ Sept 27, 1886. 

B^<JTe TORBANGB, J. 
HUDON V. PUMSOLL. 

Lt»CT and Lessee— Contract binding the Lessee 

to make aU repairs. 
The obligation of the lessor to make the greater 
repairs may be departed from by the con- 
tract of lease* 

The plaintiff, complaining of the want of 
the greater repairs in the house leased by 
him, asked for an order against defendant to 
make these repairs. 

The defendant pleaded,among c^her things, 
that plaintiff agreed by his lease that the 
lessor should not be held to make such re- 
pairs. 

Fbb Cubiam. The case is a hard one for 
the plaintiff, but the clause is explicit 
Judge Mathieu has already decided the point 
The authors, while admitting that the gen- 
eral rule is that the lessor should keep the 
lessee wind and water tight ; that he should 
make all the repairs which do not fall to the 
lessee, say that such an obligation is only of 
the nature of the contract and may be de- 
parted from. Troplong ; Echange et Lou- 
age, Tom. 1, na 164-6 ; 3 Duvergier, Louage, 
na 278 ; Laurent, Tom. 25, p. 117, na 108, on 
G a 1720; 6 Marcad^, p. 443, on G G 1720. 
Here they follow Voet on the Pandects, 
lib. 19, T. 2, no. 14. "Conducti actio est 
personalis bonse fidei, quae datur conductor! 
• • • adid, ut ususveloperaepraestentuTi 



et simul ea omnia, sine quibus commode quia 
uti nequit : quo in numero sunt instruments 
preedii elocati . . . et refectio necessaria 
aut restitutio ortiorum, fenestnurum, tecto- 
rum, similiumque vetustate vel aliter nimi5 
corruptorum . • • nisi conductor quotidians 
refcctumis onus suis impendiis in se reoeperit" : 
&c. This is a hard case for the tenant, but 
hard cases are apt to make bad law. The 
tenant has made abed for himself and shoald 
lie in it Tel on £&it le lit— tel on se couche. 

Action dismissed. 
LaRivitre for plaintiff. 
Lawrendeau for de&ndant 

VICE ADMIRALTY COURT. 

QUBBBC, Sept 7, 1886. 
Before Andbbws, J., Deputy Judge. 
^rocKWELL V. Cabgo of Steamship Bbooklyx. 
Salvage — Claim for injury to property. 

This was an action promoted by Mr. Stock- 
well, owner of the Island of Anticosti, for 
salvage services in connection with the cargo 
of the steamship Brooklyn of the Mississippi 
and Dominion Steamship line, for which he 
claims $2,00a 

In November last, the Brooklyn, when ont 
voyage to Quebec, was stranded on the east 
coast of Anticosti and became a total wreck. 
Shortly afterwards, an agreement was made 
between the agents of the vessel and Messrs. 
Farquhar, Larder and others, practical sal- 
vers of Halifax, under which the latter agreed 
to proceed to the wreck and save the cai^, 
their remuneration being fifty per cent of 
the net proceeds. The salvors set out in a 
wrecking steamer, the " Earl of Dufferin," 
arrived at the wreck about the beginning of 
December and began operations. From the 
position of the Brooklyn, these operations in- 
volved diving for the cargo in a cold and in- 
clement season, and were necessarily attend- 
ed with difficulty and danger, as the proof 
abundantly shows. During tlieir labers, the 
" Earl of DuflTerin '* was driven ashore by a 
violent gale and totally lost There was no 
insurance on the vessel. After this loss, the 
salvors continued to save the cargo and to 
store it on the beach, some above and some 
below high water mark. As the season was 
far advanced, they telegraphed to Halifax for 
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a vessel to take them off the island, and a 
steamer was sent, which had to put back in 
distress. Being thus left to their own re- 
sources, and obliged to pass the winter on the 
island, they built a hat, partly with wreckage 
from the " Dufferin " and partly with fir 
trees growing in the neighbourhood. Their 
provisions were procured from parties on the 
island, and they used as fuel coal from the 
*' Dufferin." It is needless to say that the 
winter was passed in great hardship, which 
was certainly not alleviated by the conduct 
of the plaintiff's employees on the island. In 
the spring, they again resumed operations on 
the wreck, and about the middle of May last, 
having hired a schooner, brought their sal- 
vage to Quebec, where it realized a net sum 
of $2,800. Of this, by theur agreement, they 
were entitled to half, which, of course, in no 
way remunerated them for their time and 
hardship. About twenty-four men were en* 
gaged in the work. 

On the arrival of the schooner at Quebec 
the cargo was seized by Mr. Stockwell, on a 
salvage claim for $2,000, and to meet this 
claim, the proceeds were lodged in court 

Per Cubiam. It is not pretended by Mr. 
Stockwell that he or his servants contributed 
in any way to the saving of this property. 
His pretension is that he is entitled to r^ 
ward by way of damage for the use of his 
beach and island and for the trees which the 
sailors used in making their winter hut. 
These pretensions plainly establish no sal- 
vage claim at common law, but it was argued 
that, under the Dominion Wrecking act, 
damage occasioned to property was assimil- 
ated to salvage, and that under the provision 
of this statute, the plaintiff should recover 
them as^such. Granting this to be the case 
and that this court has jurisdiction — a point 
on which under the view I am about to take 
I pronounce no opinion— I still hold that the 
plaintiff's case fails, for the simple reason 
that he is not proved to have sustained any 
damage whatever. Merely placing a few 
tons pf cargo on a rocky beach, miles away 
from any settlement, has caused him no 
uyury, nor has any witness in the case ven- 
tured to affix a money value on the trees 
taken by the salvors to build up their refuge 
daring the winter. Mr. Stockwell has not 



been rendered a penny poorer by the salvage 
operations in question, and it was never 
intended by the Act that the mere fact of the 
ownership of a coast, on which salvage oper- 
ations were being executed, should entitle 
such owner to compensation. I accordingly 
dismiss Mr. Stockwell's action with costs, 
and pronoimce the salvors entitled to remun- 
eration according to their agreement 

Action dismissed. 

PemberUm ^ Languedoe for F. W. Stock- 
welL 

Cook, Q.e., PenOand and A. H. Cook for 
the salvors and owners of the Brooklyn. 



FEES AND PRACTICE. 

A learned and able advocate, lately sent 
on a foreign mission, after a fine career in 
practice, in which he acquired a fortune, 
once told me that he began by low fees and 
guaged his charges in proportion to the abil- 
ity of the client to pay, and the benefit de- 
rived from his services. His method of 
stating his bill was quite taking. To the 
question of ''How much will that be?" he 
would say ; " It will depend very much on 
the work required, say $50 a day, with one 
day in advance for looking up the facts be- 
fore trial.*' " I will give you a receipt for a 
part of it now if convenient" Thus he de- 
cided for the halting cUent and settled the 
whole matter; striking while the iron was 
hot and pleasing his customer. Ten dollars 
for justice cases, and $30 per day for the 
Circuit and $50 for Supreme Court, with 
extra for outside cases, were his first fees in 
a city practice — a fSair rate for young lawyers. 

In fixing counsel fees he was equally skil- 
ful. "We'll make it $10— if that wiU be 
about right 1 " or " You may write me a check 
for a hundred," or "You may leave me $5, 
if you have it handy," in such a mild form 
his money would be cheerfully paid over and 
he never fiailed to treat the subject with deli- 
cate courtesy— leaving room to reyise his 
charges if required by a stubborn dienti but 
generally saying to such, " O, yes, certainly, 
you can hire such lawyers, but I am too busy 
at present to take very low prioed practice." 
This is an instance of a wise man's course. 
Law practice opens many doors of paying 
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business outside of ooart rooms— he took ad- 
vantage of them and bought and sold prop- 
erty. **I have never realized/' said Judge 
Shipmaui " what a help it is to have a good 
counsel in matters of deeds and settlement 
of business matters until yesterday. Such 
men are valuable partners in a firm's busi- 
ness. I have just settled an estate or found 
it all settled by a joint deed which left a fine 
property to the wife without any court pro- 
oeedings-Hsimply by looking ahead in sea- 
son." 

These two men have grown eminent and 
well-off by kind, fair, and ingenious treat- 
ment of clients— many others drive away 
custom by overcharging and carelessness. If 
the example of the first named is a lesson, it 
is certainly a wise one. But every one must 
use his own weapons. One may be smalL 
like Spurgeon— then let him be as earnest, 
and he will approach this wonderful speaker* 
Another may be plain and practical, with few 
gifts of oratory or eloquence — such men are 
more useftd as judges or corporation counsel. 
Still another may be poor and just struggling 
for a foot-hold — ^let him use the ladder of in- 
tegrity, for it will soon bear him higher, while 
the quality of his work, the extent of his ac- 
quaintance, must influence his business. It 
may be he can form in the procession by join- 
ing a firm, and watching for an opening. If 
ingenious and determined, that will help him. 
Let him make an honest measure of his abil- 
ity and go forward on the right road in con- 
fidence. 

Practice is always precarious, for a few 
years at least, and never afterwards, if one is 
prepared for it It is the beginning that 
counts in law, letters, or farming. As a tree 
grows larger from all branches, so law busi- 
ness increases by the good name given you by 
your clients. Live and labor for a good name 
and you will find it a fee, a retainer, and a 
fortune. Don't give up too easily. In your 
section — in the great Northwest, are firms 
forming contracts to make, wills to draw, 
men to defend, money to handle. Mii^le 
with the world with frankness— the friendly 
win have friends everywhere— and success 
depends on how many you can grapple to you 
with hooks of steel. Every man that gives 
you a good name is a client—/. W. Donovan. 



LORD CHIEF JUSTICE COLERIDGE 
ON THE HOUSE OF LORDS. 

At the Cutlers' Feast, recently, Lord Cole- 
ridge, C.J., responding to the toast of the 
** Houses of Parliament," is reported to ha^e 
made the following observations :— I thank 
you heartily for the gracious and cordial 
reception which you have been pleased to 
give to my name. But why I have been 
selected on the present occasion to return 
thanks for the toast which the Master Cut- 
ler has assigned to me, passes my ima^- 
ation to conceive. I have always understood 
that the House of Lords represents, or is 
supposed to represent, what is called the 
principle of hereditary legislation. Now 
what exactly that principle is I will confess 
to you that from a very early period of my 
life I have never been able to comprehend, 
unless, indeed, it does rise to the dignity of 
a principle that persons should be intrusted 
with the lawful and sacred power of making 
laws for one of the greatest and most mag- 
nificent empires upon which the sun has 
ever shone, not only when nobody knows 
that they are fit for it, but when everybody 
oftentimes knows that they are perfectly 
unfit for it But whatever the principle may 
mean, I am no example of it For in this 
single respect I am Uke Burke. I was not, 
as he said of himself, " Swathed and dand- 
led into a legislator." I did not inherit the 
peerage, "and I have gathered that a large 
section of the constituency of this great 
town of Sheffield is prepared to abolish the 
House of Lords, and, I suppose, me with it 
Furthermore, as during the thirteen years 
which have passed away since I first enter- 
ed into that ancient and august assembly, I 
cannot remember one single solitary oc- 
casion upon which, upon any party and 
political question, I have had the good for- 
tune to vote in the majority in that House, 
and as for five years before that time I was 
the law officer to a government which had 
not the good fortune to agree with the majors 
ity in that House either, I cannot be ex- 
pected in candor to speak with fanatical or 
even enthusiastic admiration of the coarse 
which their Lordships have thought fit to 
pursue in the last twenty years. But I am 
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told that politics aze unknown in these walls. 
I believe it because I am told it I believe 
it in faith. Faith is the substance of things 
hoped for ; faith is the evidence of things 
not seen ; and therefore I face the situation, 
and I am to return thanks for a most ancient 
and venerable assembly of which I am a 
veiy recent and a very obscure member. 

What can I say? Well, one thing I can 
say with perfect truth. In these days of 
change and flurry, when the great wave of 
popular opinion is ever heaving and never 
continuing in one state, it is a comfort to 
some minds to be able to contemplate some- 
thing fixed, immovable, unchanged, unaffectr 
ed by the shock of circumstances or the lapse 
of time, which, braving the respectful, some- 
times the disrespectful, curiosity of the 
nineteenth century, stands with exactly the 
same coolness and courage with which it 
confronted the inquiring reverence of the 
thirteenth and fourteenth centuries. It is 
certain that in that time empires have risen 
and have fallen ; dynasties have waxed and 
waned in this country; religion has been 
changed more than once ; one king has lost 
his head upon the scaffold, another has been 
dethroned and punished by act of Parlia- 
ment ; the science of political economy has 
been bom, and from all I can learn, seems 
about to die. The franchise has been re- 
volutionized. The House of Commons has 
been reformed again and again, and almost 
every municipal institution in the country 
has been either created or at all events re- 
created. 

Two institutions, and o^ly two, remain as 
they were 500 or 600 years ago— the House 
of Lords and the Ck)rporation of London. 
Alas, alas, for the instability of human 
affairs — the Lord Mayor himself has been 
nibbled at ; and the House of Lords has 
been told by him whom I follow. Sir Michael 
Hicks-Beach, in calling the most powerful 
statesman of the age. that he is going to 
think three times before he abolishes it It 
is pretty certain that, if not to him, at any 
rate, to some one, sooner or later, will go 
forth that mandate — "mandate," is my noble 
friend's word, and I take it with great satis- 
faction — that mandate to which all politi- 
cians of all sides bow down, to subject the 



great assembly for which I am letuming 
thanks to that process of inquiry and of 
subsequent change which it does seem that 
every human institation of this country in 
this century is doomed to undergo. 

I have not disguised— why should I dis- 
guise ?— that I am of opinion, with thirteen 
"years' experience of its working, and of the 
renewed flow of things that goes on all 
around us, that it cannot be expected that 
the House of Lords, any more than any 
other institution in this country, should be 
saved forever from change and reoonstrac- 
tion. But I will be equally frank, and I 
would say that I do hope that it will be 
dealt with in the way of change and recon- 
struction, and not by way of abolition. In 
every free country, I believe — I am sure in 
most— it is found necessary, or it is believed 
to be necessary, to have a second Chamber 
in the legislative machinery of the State, 
and I am certain that in the English House 
of Lords there is the most admirable mate- 
rial for the reconstruction of the Chamber. 

The English House of Lords never did 
want, and it does not now want grand com- 
manding ability. A debate in which— to go 
no further than four names — a debate in 
which the Duke of Argyll, Lord Salisbury 
and Lord Selbome, and the Bishop of Peter- 
borough mingled, is a thing, let me tell you, 
worth a man's while to go many miles to 
listen to; and we find that still to great men 
of all sorts, to great contractors, to great 
brewers, to great bankers, to great men of 
commerce, to great soldiers and sailors, and 
may I say, excluding myself, great lawyers, 
not only to men who are remarkable for 
nothing but the number of acres and the 
quantity of stock, or consols they may own, 
the position of a seat in the House of Lords 
is stiU an object of ambition ; and I would 
undertake to say, speaking with all reverence 
in presence of some of the foremost men in 
the House of Commons, that a man might 
now take up fifty men out of the House of 
Lords who, man for man, would be the 
equals in ability, with perhaps one enormous 
exception that will occur to every one, on 
whichever side of politics he may sit— abso- 
lute equals of any fifty men in the House of 
Commons. It is not in eloquence, it is not in 
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learning and ability, it is not in l^nowledge, 
it is not in high character and noble ambi- 
tion—nay, it is not in a certain sense in 
currency with affairs that the House of 
Lords is deficient 

The House of Lords has lost its weight in 
the country, if it has lost it, from other 
causes— because, unfortunately, a vast mar 
jority of the peers never come near the 
House of Lords at all, and Qever take any 
part in its business ; because those who do 
take part, come there because they choose to 
come, and are responsible to no one but 
themselves, and it is impossible with all 
their ability that they should not, to some 
extent, lose touch of the people and get out 
of harmony with the times. But let this be 
altered. Let men sit in the House of Lords 
because some one thinks them fit to sit there ; 
let them be sent there by some system of 
choice, some mode of election — I do not say 
necessarily directly from the people, but 
speaking roughly and off hand, and, I pray 
you remember, after dinner, by some such 
system as is so successful in the American 
senate, and I will venture to say that the 
English House of Lords would not be only 
the most ancient, the most venerable, the 
most illustrious body, but one of the most 
powerful, and the most popular legislative 
assemblies which the world has ever seen. 



THE LEGAL ASPECTS OF THE 
STRIKES. 

The fight between capital and labor bids 
fair to open up a field of litigation which 
may prove a rich harvest for the lawyers. 
The profession, which is said to profit by the 
misfortunes of others, may find some com- 
pensation for the dullness of the past in the 
prospect of an increased business, when rail- 
road companies will be brought into the 
courts to answer for delays and damages in 
the shipment of freight ; when manufactu- 
rers will be called to account for the failure 
to supply their customers with goods, and 
when the general complaint will be breach 
of contract, and the general defence the 
strike. 

From the few cases which have been re- 
ported on the subject of railroad strikes, 



the law may be summed up as follows: 

If the damage or delay is caused by the 
acts of the strikers in the employ of the 
company, the company will be liable (84 BL 
36; 20N. Y.48; 67 Ind. 188; 34 Hmi, (N. 
Y.) 501); if it is caused by the acts of outside 
parties, the company will not be liable ; if it 
na caused by the acts of strikers, employees 
of the company, though assisted by outside 
parties, the company will be liable (34 Hun, 
50); but if it is caused by the acts of striken 
after they are discharged from employment, 
the company will not be liable (84 IlL 36 ; 10 
lU. App. 295.) 

The acts must be violent and irresistible; 
for if the company could themselves, or with 
the assistance of the authorities, have pre- 
vented the loss or delay, they will still be 
liable (84 IlL 36 ; 65 Ind. 188). 

In Geimer v. Lake Share <fcc, Ry. Co., 34 
Hun, 50, it was held that the defendant was 
liable in damages for delay in the transport- 
ation of goods caused by a strike of its em- 
ployees, though assisted by outside persons. 
In the opinion the following cases are re- 
ferred to : 

In Weed v. Panama R.R. Co., 17 N. Y. 362, 
an action for damages sustained by a rail- 
road passenger by reason of the wilful act of 
the conductor in stopping the train, and 
detaining it over night, it was held that the 
company was under contract to transport 
the passenger with reasonable dispatch to 
his place of destination, and that the plain- 
tiff could recover, notwithstanding the act of 
the conductor in stopping the train was wil- 
ful and that he was acting within the scope 
of his employment 

In Blackstock v. N. K, <fcc., R. Co., 10 N. Y. 
48, an action for damage for delay in the 
carriage of freight caused by a strike of the 
engineers of the defendant company, the 
company was held liable. 

In Indianapolis^ d-c, R. Co, v. Yvnlgen, 10 
111. App. 295, it was said, that a " common 
carrier is only required to exercise due care 
and diligence to guard against delay, and 
where its servants are overpowered by a 
mob, and prevented from forwarding its 
trains, it will not be held responsible for a 
delay, provided it omits no reasonable effort 
to secure the property in couxae of iranspor- 
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tation; that for a loss occasioned by the 
refosal of the company's servants to do their 
duty, the company is responsible ; but for a 
delay resulting solely from the lawless 
violence of men not in its employ, the com- 
pany is not responsible." In this case, the 
court held plaintiff was not entitled to re- 
cover, as it appeared from the evidence upon ' 
the trial that but a small portion of the 
strikers had been in the employ of the de- 
fendant company, and that they left their 
employment and joined the strike, and the 
great body of the strikers were men not in 
the employ of the company. 

In Pittsburg, Fwt Wayne & Chicago IL Co. 
V. Hazen, 15 Am. Rep. 222, the rule was laid 
down that a common carrier is excused for 
delay in the carriage of goods when the de- 
lay is caused solely by the violent and irre- 
sistible interference of strikers recently dis- 
charged from the carrier's employment, and 
it was stated that for a delay resulting from 
the refusal of the employees of the carrier to 
do duty, the carrier is liable. 

In Pittsburgh <fcc., R.Co. v. Hollawdl, 32 Am. 
Bep. 63, an action against a common carrier 
for delay in receiving and carrying live stock, 
the defendant answered that the delay was 
caused solely by reason of the fact " that 
although the defendant was prepared to re- 
ceive and carry goods, an armed multitude 
of people in rebellion against the laws of the 
state, which neither the defendant nor the 
civil authorities of the state was able to con- 
trol, by force and arms drove away the en- 
gineers and firemen operating the defend- 
ant's engines and cars, thus preventing de- 
fendant from receiving and carrying plain- 
tiff's live stock." On demurrer the answer 
was helc^sufficient The reply alleged that 
the ''cause of such pretended insurrection 
was an unjust and oppressive reduction by 
the defendant of the wages of its employees, 
which induced them to strike and refuse to 
work, and to assemble in a peaceable body 
to demand a restoration of their former rate 
of wages, but without offering any resistance 
to the civil authorities ; " and this was held 
insufficient, as was also a reply alleging that 
" such insurrection was composed solely of 
employees of the defendant, who peaceably 
and without arms or violence, and on ac- 



count of an unjust and oppressive reduction 
by the defendant of their wages, refused to 
continue in the defendant's employ until 
their former rate of wages was restored, and 
who had peaceably assembled in a small 
body to petition therefor." 

The most serious aspect of the strikes is 
the interference of the strikers with the 
rights of their employers, and their attempts 
to prevent and obstruct the employment of 
labor. The courts have held that such in- 
terference is unlawful, and that employers 
are eutitled to be protected from acts of 
violence or threats of intimidation. 

In an action for an illegal arrest (N. Y. 
aty Ct., 18 C. L. J. 200), where defendant 
had arrested the plaintiff, a striking cigar- 
maker .doing picket duty, for intimidating 
another maker from going to work, the court 
charged the jury as follows : ** An orderly 
body of men have the legal right to meet 
and discuss any question concerning their 
social or pecuniary welCare, and take any 
action in respect thereto which they deem 
beneficial, so long as it does not involve or 
tend to create a breach of the public peace ; 
that the plaintiff had the legal right to de- 
cline to work for his employer, unless the 
latter consented to pay the wages the former 
demanded ; that he had the right to invite 
others to join him in the course he had de- 
termined to pursue, to accost workmen in 
the street or elsewhere, and invite them to 
follow his example, or join the union ; and if, 
in the exercise of these rights, he was wrong- 
fully assaulted and maltreated by the de- 
fendant, he is entitled to a verdict in such 
sum as will compensate for the wrongs done. 
But if he undertake to enforce his rights in 
an illegal manner, and used violence, or 
threatened workmen who declined to think 
and act as he did, the defendant, as a police 
officer had the right to protect the workman 
so threatened, and had the power to prevent 
any threatened breach of the peace, and to 
use whatever force was necessary to accom- 
plish this object. But if the officer used 
unnecessary violence, he is liable therefor 
as an abuse of authority." — Weekly Law 
Bulletin, 
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INSOLVENT NOTICES. ETC. 
Quebec Offkicd QiuieUe, Oot. 2. 
JudiekU Aba$»donmeniU, 
Junes Bailey, merchant. Three Riven, Sept. 29. 
Louis Joseph Onteime Brunelle, trader. Three 
Rivers, Sept. 22 

Pascal Dauplaise, builder and contractor, St. Fran- 
cois du Lao, Sept. 29. 
Pierre A. Labrie, trader, Montreal, Sept. 22. 
Timothy Lamb Louthood. trader, Three Rivers, 
Sept. 27. 
Charles Hamilton Taber, trader, Beeohsrove, Sept. 

2S. 

Curaion Appointed. 

Be Aucnste Laberge, Rimonski.— Edouard B^gtn, 
N. P., Quebec, curator, Sept. 23. 

Re Pierre A. Labrie, MontreaL— S. C. Fatt, Mon- 
treal, curator. Sept 28. 

He Prosper Milot, Three Riyers.— Kent k Turootte, 
Montreal, curator, Sept 29. 

IHvidende' 

ReT. H. Malette, Montreal— Final dividend, pay- 
able Oct 19, J. 0. Marohand, Montreal, curator. 

Re A- Marehand k Co., Montreal.— Second divi- 
dend, payable Oct. 19, Kent & Turootte, Montreal, 
curator. 

i^ J. B. G. Perrault, hardware dealer, Montreal.— 
Dividend, David Seath, Montreal, curator. 
Separation a» to property. 

Dame Philom^ne Duquette vs. Pierre Edmond 
Bourdon, trader, Montreal, Sept 15. 

Dame Josephine Lavoie vs. Godf roy Barbeau, trader, 
Ste. Genevidve, Sept. 10. 

Dame Rosa Maolear vs. David Burke, insurance 
agent, Montreal, Sopt> 24. 

Dame Virginie Richard vs. Th^ophile Beaudoin, 
trader, Nicolet, Sept. 15. 

Dame Agnes Terrault vs. Jean Baptiste Gilbert 
Penrault, trader, Montreal, Sept 13. 

Quebec Official Oaxette, Oct, 9. 
Judicial Abandonmentt' 

Cyprien Lemaire, trader, Ste. Madeleine, Sept 27. 

Olivier Proulx, carriage-maker, St. Guillaume 
d'Upton, Oct. 5. 

L. N.Simonean, Arthabaskaville, Oct. 1. 
Curtttore appointed. 

Re L. Nemese Bernatohes, Montmagny.— H. A. 
Bedard, Quebec, curator. Sept 27. 

Re A. T. Gonstantin k Cio., Quebec— H. A. Bedard, 
Quebec, curator, Oct 2. 

Re Arthur M. Gingras. shirt manufacturer, Quebec. 
—A. W. Bisson, Quebec, curator, Oct 1. 
Dividende. 

Re DonatBlondeau, Kamouraska.— Second and final 
dividend, payable Oct 21 ; H. A. Bedard, Quebec, 
curator. 

Re G. N. Brown, Arthabaska.— First dividend, pay- 
able Oct. 26 ; Kent k Turootte, Montreal, curator. 

JBe J. W. Lamontagne k Cie., MontreaL— Final 
dividend) piyable Oct 26; Kent 41? Turootte, Montreal, 
ooiator. 



Separation ae to pr o per^. 
. Dame Marie Aogdle Duoharme vs. Francis Xavier 
Thesserault, builder, Laohine, Sept. 25. 

Dame Ang6Iique L'Esp^ranoe vs. Hubert Morel, 
builder and trader, Monireal, Aug. 25. 

Dame Adeline Melan^on vs. Urbain GAinas, trader, 
Throe Rivers, Sept. 30. 

Dame Marie Josephine Tangnay vs. Georges EUe 
Amyot, merohant, Quebec, Oct 7. 



GENERAL NOTES. 

SiNOULAB Form of Pkrsbcutiojt.— A scoundrel of tbe 
first water received some part of his deserts yesterday 
at the Central Criminal court Mr. Edward Rowdon. 
described as a barrister-at-law and as an nnoertifi- 
cated bankrupt, was sentenced to eighteen mooths' 
imprisonment for malicieusly publishing a false &nd 
defamatory libel about the Hon. Violet Lane-Fox 
The offence complained of was the last of a loni 
series of anno3rances to which Miss lAne-Foz bu 
been subjected by the prisoner. His perseoation 
dates from some years back, and it has been eontinoed 
with poarcelv an intermission since- Miss Lane-Fox 
has been followed about from place to place, has been 
addressed again and again in public, has reoeiyed 
insulting letters from the prisoner, and has been left 
at rest only while the prisoner has been from time U) 
time in jail, a welcome deliverance which me will 
once more enjoy for the next eighteen months at all 
events. The method of annoyance which Rovdon 
employed was to profess ardent love for Miss I^ne- 
Fox, and take every opportunity of foroing his atten- 
tions upon her, disgusting as he well knew them to be. 
On one occasion he contrived to obtain an introdQctioo 



granted as far as it lay within his involuntary enter- 
tainer's power. The impudent fellow was brougbt ap 
to be introduced by the unsuspecting master of the 
house, but, as Miss Lane*Fox took no other notice tban 
by at once turning her back upon him, he gained noth- 
ing by the move. The offence for which he wastned 
yesterday was in keeping with the rest of his proced- 
ings. Having failed in thrusting himself uponMit^< 
Lane-Fox, and having been already once imprisooed 
in the course of his persecuting attempts, he had re- 
sort to anew trick, and published a statement in the 
MorHitiO Pout that a marriage had been arranged 
between himself and the young lady. This wm a 

5ross insult there could be no doubt whatever. Mr. 
ustice Day left it to the jury to say whether it w»8 
not aUo a libel for which the author could be pimisbed, 
dearly indicating his own opinion that it was. The 
jury, as we might expect, took the same view as the 
presiding judge, and the prisoner was duly senteoeed 
to a punishment which he has richly deserved. The 
cure will probably prove efieotive. If Jbdoesnotu 
must be repeated as often as the need recurs-— Load« 
Timet. 

At the opening of the term of the Court of Qaoen'i 
Bench at Sberbrooke on the 1st instant, on the ea- 
trance of Judge Brooks, tbe Sheriff rose and begged to 
infonn the Court that on the instruction of the Attor- 
ney-General he had summoned no jurors- He bad tbe 
honor of handing the judpre a pair of white giovw as 
customary on such occasions. His Honor remarEed 
that while it was generally believed that history re- 
peate itself, it is not often that the repetitions are so 
Frequent. This was the second consecutive term on 
which no jury had been summoned. It is a matter of 
congratulation that there should be such an absence of 
serious crime- He had been much impressed ^» ^°* 
orderly sute of affairs during the exhibition. Tboa- 
sands of people had attended; and yet on the t«ro 
occasions on which he had visited the grounds ne bad 
seen no one anflprlly excited or under the infiaenoo oi 
liquor. 
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JERdtey v. MorreU, decided by the New York 
Court of Appeals, is an important case on the 
law as to mis-statement of material facts in 
circulars or advertisements. The question 
was as to the liability of a warehouseman 
who had made a statement in his circular 
that the exterior of his building was fireprool 
The plaintiff was thereby induced to store 
her famiture in his warehouse, and the pro- 
perty was destroyed by a fire. The Court 
say: *' We think the appellant's ground of 
complaint a just one. It was proven that in 
fact the window-frames in the warehouse were 
of wood ; that at the outside of the windows 
there were no shatters ; that the cornices were 
of wood, covered with tin. The fire occurred 
in the evening. It originated in other build- 
ings across the street, and from them com- 
municated to the- wooden window-frames on 
the defendant's building. An architect and a 
builder, examined as experts, testified that a 
building constructed, as was the one in ques- 
tion, Vith wooden window-frames and sashes, 
and no outside shutters,' could not be deemed 
fire-proo^ and that in October, 1881, it was 
practical to erect a storage warehouse which 
would be fire-proof on the exterior. At the 
dose of the plaintiff's evidence she was non- 
suited, upon the ground that the statement in 
the circular, as to the characterof the exter- 
ior of the building,was a mere expression of an 
opinion,and not the statement of a fact Upon 
the same ground the judgment was affirmed 
at the general term. In such a circular, ob- 
viously intended as an advertisement, high 
coloring and exaggeration as to the advan- 
tages offered must be expected and allowed 
lor ; but, when the author descends to mat- 
teis of description and affirmation, no mis- 
statement of any material fact can be per- 
mitted, except at the risk of making compen- 
sation to whoever, in reliance upon it, suffers 
injury. Here the allegation is that the ex- 
terior of the building is fire-proof. It neces- 
saxily refSBis to the quality of the material 



out (tf which it is constructed, or which forms 
its exposed surface. To say of any article, it 
is fire-proof, conveys no other idea than that 
the material out of which it is formed is in- 
combustible. That statement, as regards cer- 
tain wellrknown substances usually employed 
in the construction of buildings, while it 
might in some final sense be deemed the ex- 
pression of an opinion, could, in practical af- 
fairs, be properly regarded only as a repre- 
sentation of a fact. To say of a building that 
it is fire-proof, excludes the idea that it is of 
wood, and necessarily implies that it is of 
some substance fitted for the erection of fire- 
proof buildings. To say of a certain portion 
of a building, it is fire-proof, suggests a com- 
parison between that portion and other parts 
of the building not so characterised, and wai^ 
rants the conclusion that it is of a different 
material. In regard to such a matter ^com- 
mon knowledge, the statement is more than 
the expression of opinion." 



Another remarkable ruling upon the same 
subject comes from England. In EdgevigUm 
V. FUzmaurice, 55 L. J. Bep. Chan. 650, the 
fiEU2ts were that a joint stock company, limited, 
being in wantt of money, issued circulars 
asking subscriptions for debenture bonds to 
the amount of £25,00a The circulars stated 
the object of the company to be to enlarge 
its facilities for doing business, and, by di- 
minishing expenses, to increase its profitS} 
and stated in detail how these desirable 
objects could be accomplished. The result 
showed that the true object of raising the 
money was to prop a failing concern, and 
tide over an emergency. In a few months 
after the plaintiff had taken the bonds and 
paid the money, the company failed and paid 
a very scanty dividend. The suit was brought 
to charge the directors personally, because in 
their circular they had made misrepresenta- 
tions, whereby plaintiff had been induced to 
become a subscriber. The case turned upon 
two questions, first, whether the objects for 
which the money was required by the com- 
pany were ** existing facts " within the mean- 
ing of the phrase when applied to the action 
of deceit The second question was whether 
it was necessary that the statement should be 
the primary inducement to the plaintiff to 
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part with his money, or whether it was enough 
that it should be one among many induce- 
ments. The court decided, without division of 
opinion, that the statement of the objects for 
which a loan was solicited, or, in other words, 
of the intention of the borrower, is a state- 
ment of an existing fact. Lord Justice Bowen 
adding : *' The state of a man's mind is as 
much a fact, as the state of his digestion." 
The court also decided that it is enough that 
the misrepresentation complained of should 
be a contributory part of the inducement; it 
need not be the sole or main fact. The Law 
Journal (London), commenting on this case, 
after remarking that the weakness of the de- 
cision ^ consists in the fact that it is a ques- 
tion of pure common law decided after argu- 
ment by equity counsel only, and by the 
judgment in the main of equity judges," con- 
cludes: "On the whole, common lawyers 
may fairly accept this latest extension of 
the action of deceit." 



The Congregation of the Inquisition at 
Rome, says the New York Nation, has just 
issued a decree that has created a great sen- 
sation in Beljrium, forbidding Catholic judges 
to grant divorces to Catholic liters. There 
has been a divorce law in force in Belgium 
since 1803, and it has been administere<l 
under six differentPopes without interference. 
Moreover, Leo XIII. passed three years at 
Brussels as Papal Nuncio, and witnessed its 
operation. His allowing the issue of this de- 
cree by the Inquisition, observes the Nation^ 
" is, therefore, looked on now as signifying in 
some degree the triumph of the Jesuit reac- 
tionists at the Vatican, and it promises a re- 
newal of the bitter war between the Liberals 
and the clergy in Belgium. It probably 
means that the declining health of the Pope 
creates increased difficulty in resisting what 
our presidents know so much about — " pres- 
sure." The pressure of the reactionists is 
constant, while the power of resistance varies 
greatly in different men and at different per- 
iods of life. The persons whom the decree 
will most perplex, how^ever, are the Catholic 
judges. They have sworn already to admin- 
ister the law, and have been administering 
it without scruple or hindrance from ecclesi- 
astical authorities. They must administer it 



still or resign. It will be interesting to see 
how many will do so; that is, how many 
will risk eternal damnation in order to keep 
their places. It seems rather hard on them, 
too, to be singled out for restrictions which 
are not imposed on their French, or English, 
or American brethren. The English or 
American judges could escape by leaving di- 
vorce cases to the Protestant brethren, bat in 
Belgium the judges are all Catholic, and gen- 
erally pious." 



NEW PUBLICATIONS. 

Thb Canadian Franchisb Act* 

Amendments of 1886. By Thos. Hodgins, Q.C, 

— Tonmto, Roivsell <Sc Hutchinon, Lav pith- 

Ihhers, 
Mr. Hodgins, with commendable promp- 
titude, has issued a supplement to his work 
formerly noticed (ante, p. 129) on the Cana- 
dian Franchise Act. The supplement em- 
braces the amending Act of 1886, 49 Vict, 
ch. 3, with copious notes, including all the 
latest decisions. A table of the electoral 
franchise, which will be found moet conve- 
nient for reference, is printed at the begin- 
ning of the work. This appendix showB a 
careful study of the whole subject, and will 
be found indispensable to the practitioner. 
The publisher has performed his part with 
extreme neatness and accuracy. 



SUPERIOR COURT— MONTREAL* 

Notary — Responsibility — NuUityin deed. 
Held, (Affirming the judgment of JrorK, 
J., M. L. R., 1 & C. 356). that a notary is re- 
sponsible in damages for a nullity committed 
in a deed received by him, even when such 
nullity involves the substance of the law. 
Dupuis V. Ri^ulordf In Re\dew, Torrance, 
Bourgeois, Mathieu, J J., March 31, 1866. 



Qiiebec Contested Elections Ad, 1875, 38 Vict. 

ch. 8, s. lOi^SubstHuHon of New PetiHoJur 

^Jurisdiction^ 
Held :— 1. (Buchanan, J., differing partly 
as to this point) : Where a petitioner aban- 
dons the personal charges, but inscribes the 

* To appear in Montreal Xaw Reports. 2 SO. 
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case before three judges sitting in Review, 
in order to have the defendant's election 
aDnulled for admitted acts of cormption by 
agents, such petitioner is proceeding within 
the meaning of sect. 104 of the Quebec Con- 
tested Elections Act, 1875, and therefore the 
right to substitute another petitioner does 
not arise under the circumstances stated. 

2. That when the case has been inscribed 
for hearing before three judges sitting in 
Review as an election tribunal, the court 
has no jurisdiction to send the case back to 
the triid judge in order that another peti- 
tioner may be substituted, and that the trial 
may proceed upon the personal charges. — 
Decary v. Mousseau^ and Daoustf interven- 
ant) In Review, Johnson, Buchanan, Lo- 
ranger, JX, Oct 31, 1884. 

Sfyaration de corps et de bierut — Preuve — Di^ 
critiondujuge—Thnoignage despcurties. 
JuGjft : — Que dans une action en separation 
de corps et de biens, la cour on un juge a un 
pouvoir discr6tionnaire d'admettre le t^moi- 
gnage de Tune ou de Tautre des parties, et 
lorsqu'il ne parait i>as y avoir de collusion, oe 
t^moignage devrait 6tre admis. — Moore v. 
Dudos, Jette, J., 7 juiUet 1886. 



Sale — Misrepresentation as to thing sold. 
Held: — Where an article sold by auction 
is falsely represented to be the property of a 
peison to whom it did not belong, and to 
have cost a sum far in excess of its actual 
cost, the sale is null and void, and an action 
cannot be maintained against the purchaser. 
Shaw V. Lacoste, Torrance, J., March 6, 1875. 



Compensadon — Dette daire et liguide — Conv' 
munauti de biens, 
Jug£: — Que I'on ne pent opposer en com- 
pensation jl une cr^anoe r^ultant d'un acte 
de donation entrevifs pure et simple, une 
autre cr^ance provenant du fait que dans une 
communaute de biens qui aurait exists entre 
les parties et qui aurait 6te dissoute aprds 
inventaire, le demandeur serait rest^ en 
possession des biens de la communaut^, 
aurait m^me vendu & son profit des biens 
lui appartenant de maniSre qu'ilse trouve 



d^biteur envers le d^fendeur. — Foucavlt v. 
FouoavU, Mathieu, J., 30 juin 1886. 



Procidure — Forma paiq>eris — Revocation du 
priviUge — Consiquences, 

Jug6:— lo. Que le droit de proc^er in 
forma pauperis pent 6tre r6voqu6 par le tri- 
bunal sur motion, lorsqu'il appert que la 
partie qui a obtenu ce privilege a des moyens 
suffisants pour lui permettre de payer les 
d^bours^s n^ssaires ; 

2o. Que sur la n^ligence ou le refus de la 
part de cette partie d'apposer sur les pieces 
judiciaires de son dossier les timbres requis, 
dans le d^lai fix6 par le jugement revoquant 
le privilege, la partie adverse pourra deman- 
der le renvoi de Taction. — Laurin v. Loranger 
et oZ., et Cousineau, mis en cause, Taschereau, 
J., 10 avril 1886. 

Inscription en rivision — Dip6t — Demands 
incidente, 

Jug£: — Que dans une cause odilyaune 
demande incidente, jug^e en mSme temps 
que la demande principale par le jugement 
port^ en revision, il faut deux d^p^ts. — 
Allaire v. Allaire, en revision, Torrance, 
Buchanan, Mathieu, J.J., 22 mai 1886. 



Bail — Terrain en culture — Possession — Dom- 
mages. 

Juofe:— 1. Que d'aprds la loi le locataire 
d'un terrain en culture a huit jours, apres 
Texpiration du bail, pour enlever ses r6coltes, 
s'il n'y a aucune convention contraira 

2. Que le propri^taire qui prend possession 
de rimmeuble avant Texpiration de huit 
jours, est responsable des dommages que ses 
animaux pourront causer k la r^colte du 
locataire. — Crevier v. Blaignier dit Jarry, Pla- 
mondon, J., 30 juiu, 1886. 



APPEAL REGISTER^MONTREAL. 
Sept. 15. 

QHmour & flaZZ.— Motion to dismiss appeal. 
C.A.V. — Motion that reasons of appeal be 
rejected as prematurely filed. C.A.V. — Mo- 
tioi> of Mr. Lonergan for judgment for non 
pros. C.A-V. 

Leblanc etal.(Sc Beauparlant. — Motion that 
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, appeal be restricted to that part of the judg- 
ment of the Court of Review which revereed 
, the judgment of the Superior Court. C.A.V. 

Jodoin dt ArchambaulL—Uotion to dismiss 
appeal.— Granted for costs. 

Monbleau <fc The TruHtind Loan Co.— Mo- 
tion to dismiss appeal, granted 

La Cie. du Macadam de St. Ryacinthe & 
MxOette.'-Uotion for leave to appeal from 
interlocutory judgment C.A.V. 

H^eman & FTo^^.— Petition that case be 
heard by privilege, granted. 

Peters de Cariada Sugar Refining O).— Heard 
on merits. C.A.V. * 

Boiwusr & Chllette.'^Tait heard on merits. 
Sept 16. 

Bdair & -FUiofraWt— Heard on petition for 
leave to appeal GA.V. 

Bouvier dc OoUeUe.—'BiQBjii^ on merits con- 
cluded. C.A.V. 

Bobert dt -Hu^^.— Heard on merits, a A.V. 

Oridiford dc BrisseUe de ^u/m^r.— Part heard 
on merits. 

Sept 17. 

Ex parte Joseph Rivard.-- Petition to be 
appointed a baihff, granted. 

Qarth dc La Bangue d^Hochelaga de Ta%aon 
« guo/.— Motion that the 9wte fadoB and the 
nine other appeals be joined together. C.AV. 

Burland de OriUy et aZ,— Heard on motion 
for leave to appeal from interlocutory judg- 
ment GA.V. 

Dwham Ladie^ College de 2\icJfcer.— Motion 
•truck. 

Cfridiford dt BrisseUe de J?«/m€r.— Hearing 
on meritai concluded. C.A.V. 

Heffeman de Walsh. —Hearing on merits 
concluded, C.A.V. 

Ctty of Montreal de Beaudry.^Vnxi heard 
on merits. 

Sept 18. 

Banque du Peuple de ifitWoon.— Motion for 
dismissal of appeal, granted for costa. 

OUy of Montreal and -Beawdrj^.- Hearing on 
merits concluded. C. AV. 

Jodoin d; ArchambatdL—lIeaid on merits. 
GAV. 

Sept 20. 

Cox de 2Wncr.— Heard on merits. C.A.V. 

Mirtxn de Kent et al,— Heard on merits. 
GAV. 

Morris de Connecticut de Passumpdc R Rail- 
tiwy Co.— Heard on merits. GAV. 



JPhillips de Baifi.— Case settled. Strack. 
Moynaugh de iSmi<^ — Heard on merits. 
GAV. 

Sept 21. 

Messier de -Fbr«i?i.— Petition for leave to 
appeal from interlocutory judgment, granted. 
Cross, J., diss- 

Belair de -Fytoirotift.— Petition for leave to 
appeal from interlocutory judgment — Re- 
jected. 

Qarih de La Banque d'Hochdaga de TaSOfm 
es quoL — Motion to consolidate the Kpp&9}a 
granted. Costs reserved. 

Crilly et al. de ftirforu^.- Motion to appeal 
from interlocutory judgment, rejected. 

LeUanc de BeauparkLnL—KotioJi ordered 
to be heard with the merits. Costs to be 
costs of the suit 

La de. de Macadam de St Ryacinthe & 
MUlette. — Petition for leave to appeal, granted. 

GfUmour de Roll et a/.- Motion of Baymood 
to dismiss the appeal, rejected without oosts. 
Motion to reject reasons of appeal, dismis- 
sed with costs. Motion to dismiss appeal, 
rejected without costs. Tender declared good 
and valid. 

Ross etalde RoUand,— Judgment reversed, 
and action dismissed. 

Stephen de La Banque d^Roehdaga. — Judg- 
ment reversed without costs. 

La Corporation JSpiscopale CR. du Dioctse 
de St. Ryacinthe de Eastern Townships Bank.-- 
J udgment confirmed, Baby, J., diss. 

Boyce de Phoenix Mutual Insurance Co.— 
Judgment confirmed, Ramsay aud Baby, JJ. 
diss. 

PavaS de SinScaL — Judgment reversed, 
Monk and Tessier, JJ., diss. 

Sincennes de McNaughton Line de ManhaUan 
Fire Insurance Co.— Judgment confirmed. 

Nordheimer de Xeo2atre.— Judgment reversed 
without costs ae regards Leclaire and Con- 
nolly, but with costs as against Bodden, 
Tessier, J., dis^ 

Ross et al, de roM^.— Motion for leave to 
appeal from interlocutory judgment, granted. 

Reg, V. Berthiaume—RBB^yed case heard. 
CA.V. 

Bouchard de ikyoie.— (Two appeals) Pftrt 
heard on merits. GAV. 

Sept 22. 
Jomes & Prince. -^ Heard on motioii for 
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appeal from interloctLtoiy judgment C. A, V. 

Bouchard A Xojoie.— Two appeals. Heig^ 
ing on merits conduded. C.A.V. 

Vineberg & JbToM.— Heard on merits. C. A. V. 

M6i9on <fe Lambe es ^uoZ.— Heard on merits. 
CAV. 

La Banque du Peuple <fc ifu/doon.— Part 
heaidon merits. C.A.V. 
Sept 23. 

Bradthawds Walker.— Motion for leave to 
appeal from interlocutory judgment— With- 
drawn. 

La Banque du Peuple A iTti/cfoon.— Hearing 
on merits concluded. C. A V. 

Papineau <fc Corporatum Notre Dame de 
BoiMfcouTA— Hearing de novo. C.A.V. 

Duhamcis Laramie <k Oirouard. — Heard 
on merits. CAV. 

Badne & Sheridan, — Heard on merits. 
GAV. 

Sept 24. 

BitMe <fc JKocfc— Heard on merits. C. A V. 

JExparU Louis Oaty, Petitioner for habeas 
corpus.— '^ni ordered to issue, returnable 
instanter. 

Cfe. du chendn defer du Pacifique dt PicheUe. 
—Heard on merits. CAV. 

Sept 25. 

Ex parte Louis Oaty, —Wiit of habeas corpus 
returned. Petition of Caty granted. Recog- 
nizances entered for appearance Nov. 2, at 
Queen's Bench, Crown side. 

Prince etal.dc /ones.— Petition for leave to 
appeal, granted. 

Beg, V, Berth4aume,—CoiiviciioJi quashed, 
Baby, J., diss, 

McOibbon d: Bedard. — Judgment reversed, 
and action dismissed. 

Cox <fe 2V«mer.— Judgment reversed. 

Martin <Ss Kent — ^Judgment confirmed. 

Morris <k Connecticut & Passumpsic R RR 
Co. — Judgment reversed. 

Moynaugh dc iSmtl^— Judgment reversed. 

Fronds de CZem^n^— Heard on motion for 
leave to appeal C-AV. 

Exchange Bank of Canada de £a£.— Heard 
on merits. CAV. 

Sept 27. 
Framds dc ClemenL — ^Motion for leave to 
appeal from interlocutory judgment, granted. 
Mmris dt Qm/Mcticui dt Passumpsic R RR 



Cb.— Motion for leave to appeal to P. C 
granted. 

Bolduc dt iVow9^ — Heard on merits. 
CAV. 

Dudevoir dc frovix Cfewwnt— Appeal dis- 
missed; no proceedings being had for a 
year. 

Montreal Loan and Mortgage Co, dt Exchange 
Bank of Canada.Sgjne entry. 

Qub Canadien dt rinsUtut Canadien dt 
RoUUard, — Same entry. 

Webeter dc Dufresne, — Heard on merits. 
CA.V. 

Molleur dtLoupretet oZ.— Appeal desisted 
from, without costs, by consent 

Phillips dc Bain.'^^o, 120) Appeal desisted 
from, without costs, the case having been 
settled out of court 

PkUlips dc Bain (Na 121) Same entry. 

The Court adjourned to Nov. 15. 



COUR DU RiXX)RDER. 

MoKTRiAL, 17 septembre 1886. 

Coram B. A. T. db Montiqny, Magistrat 

La Rhinb v. Tranchant. 

Lettre de menace—Quand eUe est matitre d 

proems cnminel, 

JugA :— Que pour qu'une lettre de menaces en- 
voyie d quelqu'un pour ltd extorquer de Var- 
gent, puissefaire la matih-e d^une poursuite 
crimineile devant lejury, ilfaut : lo que la 
lettre conOenne vane demande explicite ou im- 
plicite ; 2o qu'elle soit envoy ie d lapersonne 
menacie ou d quelqu'autre personne avec Pin- 
tenlion qu^elle parvienne d lapersonne me- 
nacie ; So que les menaces soient de nature 
d inHvencer vn oaractire d^une force ordi- 
naire ; 4o enfin, que la demande de valeur 
soitfaite sans cause raisonnable ou probable. 

Per Curiam. Alphonse Tranchant est ac- 
cuse d'avoir, le 14 et le 19 juinl885, envoye 4 
L. A. Sen^cal, indiiectement, par Tentremise 
de rhonorable Chapleau, deux lettres exige- 
ant de lui, par menaces et sans cause raison- 
nable ou probable^ .une certaine somme 
d'argent^ savoir : seize cents plasties. 

La premiere de cee lettres, dat^ le 14 Juin 
1885, a 4t6 suivie d'une rdponse de llnonor- 
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able Chapleaa et d'une autre lettre de Tao- 
cus^, du 19 juin 1886. Les void : 
" A r Honorable Ministre 

" Monsieur Chapleau, 

" d Ol^iva, 
" Monsieur le Mimstrej 

" Pardonnez-moi de ^enir vous importuner 
d'une affaire personnelle, mais les suites pou- 
vant en etre fAcheuses au point de vue des 
relations entre la France et le Canada, je me 
permets de vous soumehre mon difKSrend 
avec M. L. A. Sen^cal, et vous prier de le 
rappeler aux sentiments du devoir et de 
Thonneur d*un Commandeur. 

^ Ing^nieur frangais, venu au Canada en 
1881, par suite d'un contrat pass^ avec TU- 
nion Sucri^re Franco-Canadienne, j'ai 6t^ 
forc6 de rester ^ Berthier, n'^tant pas encore 
r^gl^ de mes salaires par la liquidation de 
cette soci^t4 

"Du ler septembie 1883 au 30 juin 1884, 
j'ai 6t6 & Temploi de M. L. A. Sen^cal, pour 
la Sucrerie de Berthier. Ce Monsieur voya- 
geant en Europe pendant cette 6poque, je 
n'ai pu avoir le paiement de mes appointe- 
ments mensuels de ses reprdsentants- 

" Malgr6 cela, d^sireux d'^tablir Tindustrie 
sucri^re, je suls rest6 au travail, et j'ai, de 
plus, pay6 de ma poche des ouvriers pour 
sauver PUsine de la mine. 

" M. Louis Tranchemontagne de Berthier 
et M. J. L. Archambault, avocat, de Mon- 
treal, peuvent vous dire les sacrifices que j'ai 
faits pour la fabrique de Berthier- 

" Pour r^compenser mes ser>'ices, M. Sen6- 
cal, qui me doit $1,600, ne re pond 4 aucune 
de mes lettres de reclamations, d'oCl je con- 
clus qu'il ne veut pas me payer. 

** Je ne veux pas le poursuivre, lo. parce 
que je suis, moi et ma famille, ici sans res- 
sources et oblige de vendre mes meubles pour 
nous nourrir ; et 2o vu la fa^on d^agir de ce 
Monsieur, ou 11 sera mort avant Tissue de ce 
proems etemel, ou il n^aura plus rien & lui 
pour me payer. 

" Dans cette alternative, en cas de non 
reussite par la voie conciliante, je serais force 
de prendre des moyens coercitifs (en France) 
et alors ma plainte jetterait une certaine de- 
faveur sur votre pays, et nuirait au develop- 
pement des relations avec la m^re-patrie, ce 
que je desire eviter. 



" Depuis pins de quatre ans que je suis ici, 
je me suis occupe de la creation d'industries 
agricoles, et je puis vous affirmer que j'ai des 
relations trds suivies avec des perKmn^^as 
officiels, industriels et financiers franQais, an- 
prds desquels je travaille toi]uourB afin de 
nouer des aflO&ires serieuses. 

" Cest pourquoi je viens solliciter votre 
appui, et vous prier, Monsieur le Ministre, 
d'user de votre influence pr^ de M. Senecal 
pour le r^lement de cette aflOedre. 

" Encore une fois, pardon de mon aadace 
et du derangement que je vous cause, mais 
connaissant votie bonte j'esp^re d'etre ex- 
cuse. 

" VeuiUez agreer. Monsieur le Ministre, 
Texpression de ma sincdre reconnaissance et 
Passurance de mon plus profond respect 

*" (Signe) A. Tramcbamt. 
*' 14 juin 1885, 4 Berthier en haat 

" P.S.— Monsieur L. H. Tache, votre secre- 
taire, pent vous renseigner sur ma personiui- 
lite." 

Sucrerie, Eaffinerie de Berthier {en haul), 
Berthudr, le 19 join 1885. 
Honorable Monsieur Chapleau, 

" Je vous xeinercie bien sino^ment de 
votre aimable lettre et du conaeil donne. 

'' Je regrette que vous n'ayez pu user de 
votre influence, non oomme ministre, mais 
comme ami politique sur le Monsieur, afin 
qu'il prenne un arrangement avec moL 

" Je dois vous dire que ses seides m'ont 
fait savoir que je ne serais jamais paye et 
qu*il valait mieux contlnuer la guerre (sec 
d*Ed. Wurtele 11 juin). Cette rancune pro- 
vient de temoignages rendos en cour coDtie 
M Senecal, dans des proc^ conoemant TU- 
sine. 

" Ce jour j'ai epuise la conclliatioa, et je 
suis bien peine de ne pouvoir suivie votre 
sage conseil ; mais, force de demander Tau- 
m6ne en France, je dois expliquer pourqaoL 

"Votre bonte 4 mon egard me fait un de- 
voir de vous prevenir de mon projet afin de 
vous ajssurer que je ne vise que M Senecal 
et non les Canadiens. 

" Voici ma ligne de condaite : j'envoie lo. 
au Corps Legislatif une petition demandant 
une enquete afin de connaitre les penomift- 
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ges officials qui ont sign^, appuyS et press^ 
la demande dn nomination au grade de Com- 
mandeor de M. Sentotl, et les motifs all^gn^ 
dans la dite demande- 

"2o. Au Conseil de TOrdre de la L^on 
d'Honneur, une plainte justifi^e contre les 
L^onnaires, signataires de la demande. 

"3a La radiation de M. Sen^cal, si les 
preuves foumies en d^montrent la n^cessite. 

" Je peux vous informer que si M. le Comte 
de Sesmaisons n'est plus It Quebec, c'est par 
la faute de oette nomination ; au Ministre 
des Aff. Etr., on est vez6 d'avoir agi anssi 
l^^rement, et il suffirait d'une accusation 
bien prouv^e pour faire casser M, Sen^cal. 

" Pardonnez-moi de vous avoir importune 
de cette triste affaire, et croyez bleu que ce 
diff6rend ne m'empdchera pas de faire tout 
en mon pouvoir, comme par le pass^, pour 
nouer des relations entre le Canada et la 
France. 

"Venillez agr^er, Monsieur le Ministre, 
rasfurance du profond respect de votre tout 
d6vou6 serviteur. 



"(Sign6,) 



"A. Tranchant." 



La loi qui r^it la mati^re est la section 41, 
du chap. 21 dn 32-33 Vict : 

** Quiconque envoie, remet ou 6met, ou re- 
volt directement ou indirectement quelque 
lettre on ecrit, dont il connatt le contenu, 
exigeant d'une personne, x>ar menace et sans 
cause raisonnable ou probable quelque pro- 
pri^t^ effet, argent, valeur ou autre chose 
^valuable, est coupable de f^lonie.'' 

II est clairement prouvd que les deux let- 
tres sent de Taccus^. 

Contiennent-elles une demande ? L'ensem- 
ble de la jurisprudence ^tablit qu'il n'est pas 
nloeesaire que la demande soit express^ment 
faite ; mais qu'il suffit qu'elle dto>ule de la 
teneur de la lettre. {Sirdwoyd case Lench, 
142; 2 East P. 1121; R. y, OamUhers, 1 Cox, 
G C. 139, Roscoe, p. 931). 

Sur oe point, il y a-assez de doute, dans les 
lettres de M. Tranchant pour antoriser le 
magistrat & faire decider cette question par 
un jury. 

Cette demande, si c*en est une, a-t-elle 6t6 
envoys au demandeur? 

Tranchant 6crit A un homme important 
qu'il ait 4 user de son influence aupr^ de 



Sen^cal, afin de r^gler une affaire, sans lui 
dire de communiquer cette lettre ni mdme 
son contenu. Cest sans sa permission que 
rhonorable Chapleau Ta communique au 
d^nonciateur. £st-ce 1& ce qu'on appelle en- 
voyer indirectement des lettres de menaces ? 

Toutes les d^isions que j'ai consut^ me 
montrent qu'il faut dans tons les cas que la 
lettre soit envoys & la partie menace Ici 
les lettres sont envoy^es & Thonorable Cha- 
pleau et nullement au d^nonciateur. 

La cause qui semble le plus se rapprocher 
de oelle-ci est celle de R. v. Paddles. R. et 
Ry. 483 cit^e dans Archbold, ed. de Water- 
man, p 325, oCl il est d^id^ : 

** Proof that the prisoner sent it to 
another person, with intent that mch person 
should send or deliver it to ilie. prosecutor, will 
support the allegation that he sent it to the 
prosecutor." 

Encore est-ce qu'il faut prouver que Tau- 
teur de la lettre avait Tintention que la lettre 
parvint au d^nonciiiteur. Or rien de tel n*est 
prouv^ dans Tinstance. Au contraire Tac- 
cus^ prend le soin de dire que s'il 6crit cette 
lettre & Phonorable Chapleau, c'est pour que 
ce dernier ne croit pas qu*il veut par \k nuire 
aux Canadiens, — aux relations entre la 
France et le Canada. Voili son motif appa- 
rent. Les autres ne sont que suppose. Pad- 
dles case. Rnss. et Ry. 484 ; Engl. C. C. 484 ; 
Waj?steffs case. Russ. et Ry. 398; Lloyd's 
case 2 East, P. C. 1122 ; Roscoe, p. 930. 

D'ailleurs la nature des menaces doit aussi 
dtre prise en consideration, et, disent les au- 
teurs, elles doivent 6tre de nature & influen- 
cer un caract^re d'une force ordinaire. Reg, 
V. Miard, 1 Cox, C. C. 22 : Roscoe, p. 932. 

Dans les lettres en question trouve-t-on 
des menaces capables d'intimider le d^non- 
ciateur? Elles consistent & dire qu'il envoie 
" lo Au corps 16gislatif (en France) une i)6ti- 
tion demandant une enquete afin de connat- 
tre les personnages officiels qui ont sign^, ap- 
puy6 et pr^nte la demande de nomination 
au grade de commandeur de M. Bengal, et 
les motifs all^gu^ dans la dite demande. 2o 
Au conseil de I'ordre de la Legion d'honneur, 
une plainte justifi^e contre les Legionnaires 
signataires de la demande. 3o la radiation 
de M. Sen^cal, si les preuves fournies en d^ 
montrent la n^cessit^*'' 
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Ce sont des demandei que toot citoyen a 
le droit de faire et qui comme le menace 
d'une pouTBuite civile ne saurait intimider 
une personne forte de son droit. 

Je ne vois done pas U de menaces inter- 
dites'par la loi. 

Mais il y a plus encore : il faudrait pour 
justifier le d^nonciateur que la demande de 
valeureut 6t^ faite sans cause raisonnable 
ou probable. 

Bemarquons de suite que les mots tans 
catue raUonnabU s'appliquent particuli^re- 
ment & la valeur demand^e et non k Taccu- 
sation k 6tre faite, c'est-A-dire que pour se 
justifier Taccus^ doit avoir une cause raison* 
nable ou probable, que la valeur exig6e lui 
est due. R. v HamUUm, 1 G & K. 212. 18 
Eng. Com. Law Rep. 212. Eoscoe, p. 932. 

Dans Tesp^ce le ddfendeur n'a fait en- 
tendre aucun t^moin, mais pretend avoir 
suffisamment obtenu de Paccusateur pour 
montrer cause. 

Or, voici ce qui ressort de la deposition du 
d^nonciateur : 

En 1883-84, Southoud ^tait I'agent g^n^ral 
du d^nonciateur, surtout le 10 novembre 
1883. Wurtele a 6t6 son employ^ en 1883^. 
II avait une procuration en 1869 ou 1870, 
mais n'a pas agi comme procureur depuis dix 
ans* n a dil agir comme employ^ dans les 
affaires de Fusine de Bertbier. H s'est occu- 
py de Tusine en 1884 ; il a pu s*en occuper en 
1883, sur les ordres du bureau. Blumhart 
a repn une procuration du d^nonciateur le 20 
d^cembre 1883. II I'a encore pour gerer des 
affaires & Montr^L L'honorable Lacoste a 
eu une procuration g^^rale le 1 juillet, 1882. 

Apr4s la vente de Tusine par le sh^rif en 
1883, Provost, qui en 6tait Tacqu^reur, a 
refuse de payer et le d^nonciateur ^tait k 
ses droits. Pendant le procds qu'il soutint 
en 1883 pour annuler le d6cret, qui a ^t6 
annuls, permission fut donn^e de mettre 
Tusine en ordre et de Texploiter. Cost le 
d^onciateur qui Pa fait mettre en ordre et 
qui Ta lou^ k Duprez, repr^ntant Bazin & 
Legru. 

II y avait k cette usine, plusieurs employ^ 
engag^ par Southoud, qui devaient §tre 
pay^ par le d^nonciateur. 

L'accus^ y a 6t6 employ^ en mais ou avril 
1884. 



Le dtoondateur dit qu'il y a ^ em- 
pby6avant, (a t-il entendu diie,) mais pas 
par lui. 

Cependant il y avait plusieniB employ^ 
par Southoud, qui devaient toe pay^ per le 
denonciateur. M. Gasavant a 6t6 employ^ 
par lui dans le printemps de I88S» pour col- 
tiverla betterave destinto k Tosine, et an 
b6n6fice du d^onciatenr, mais il a lou6 Ta- 
sine. En mars et avril 1884, le dtoondateor 
a fait manufacturer de la betterave poor le 
b^^fice des intdress^s, sous la direction de 
I'accus^ 

UExhibit H sign^ L. ▲. Sentod. par Blum- 
hart, est du 24 octobre, 1883.— Or d'api^ 
cette lettre Paccus^ doit mettre Tusine prdte 
k marcher et rendue propre k Texploitation. 
" Ce sont \k les termes de notre march^ dit 
le signataire, et je vous prie de le mettre k 
execution." 

Le notaire Tellier constate par acte an- 
thentique qui est une mise en demeure de 
livrer Tusine k Legru et Buzidre, qull a'est, 
le 20 octobre 1883, adreBs6 k I'accus^ comme 
6tant le seul repr^entant du denonciateur. 

Une lettre dat^e le 24 mars 1884, envoy^e 
par le denonciateur k Wurtele dit : " Je sols 
parfaitement entendu avec M. Tranchant^ ta 
m'obligeras en donnant toute ton attention 
pour que rien ne souffre k Pavenir pour finir 
les travaux k Pusine." 

Le denonciateur ne se rappeUe pas avoir 
donne un sou k Paccuse, ni avoir vu un re^n 
qui constate qu'il a ete paye et il n'en pro- 
duit aucun. 

De tous ces temoignages il ressort evidem- 
ment que Paccuse a 6t& employe par le de- 
nonciateur ou ses agents, ou employes, et il 
ressort qu'il n'a probablement pas ete paye. 

D'apr^ Pensemble de la preuve il est dai- 
rement demontre que le magistrat ne pent 
condamner Paocuse k subir un proodsetoe 
pour les raisons donnees dans les notes pre- 
cedentes. 

F. X Archaml>auU, C. 22., poor la poanoite. 
Arthur OlobeMky, pour Paocose. 
(J.J.1I.) 
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In Moore v. Xam&eti^ TTafer HVib Co., the 
English Court of Appeal, April 17, 1886 (17 
Q. R Biv. 462), decided an interestmg ques- 
tion of responsibility. A fiie-plug had been 
lawlhlly fixed in a highway by the defend- 
ants. Originally the top of the fire-plug had 
been level with the pavement of the high- 
way, but in consequence of the ordinary 
wearing away of the highway the fire-plug 
projected half an inch above the level of the 
pavement The fire-plug itself was in per- 
fect repair. The plainti£^ while passing 
along the highway, fell over the fire-plug, 
and was hurt It was held by the Court 
of Appeal that^ as the fire-plug was in good 
repair, and had been lawfully fixed in the 
highway, no action by the plaintiff would 
lie against the defendants. 



On thesul^ectof treasure trove, the Home 
Office has issued a notifipation to the effect 
that, in order to more effectually assist the 
efforts of antiquarian societies for the pre- 
servation of objects of general interest, by 
asserting the claim of the Crown to coins 
and antiquities coming under the description 
of treasure trove, the Lords Commissioners 
of the Treasury are willing, as an induce- 
ment to finders of such articles to promptly 
rep<»t their discoveries to the Government, 
to so modify existing regulations as to hand 
over to such finders articles not actually re- 
quired for national institutions, and the sum 
received from such institutions as the anti- 
quarian value of the articles retained, sub- 
ject to a deduction of 20 per cent from the 
antiquarian value of such coins and objects 
as are retained, and of a sum of 10 per cent 
from the value of all objects discovered, as 
may be hereafter determined. This arrange- 
ment, remarks the Law Journal, is a tenta- 
tive one, and the complete right of the Crown 
as established by law to all articles of treasure 
trove is preserved. 



An application was made in England re- 
cently to expedite the trial of a case removed 
on eertiorarif on the ground that some of the 
witnesses were old people and might die be- 
fore the trial came off This argument would 
apply to so many cases pending before courts 
with congested rolls that the application was 
very naturally refused. 



CALLS ON A SHAREHOLDER DIS- 
CHARGED FROM HIS DEBTS. 

At Manchester, on July 17, before Mr. Jus- 
tice Smith, sitting without a jury, the case of 
1^ Villa Etiait Company (Urn!) v. Qedda 
was heard. It raised the question of the 
liability of a debtor who has after bank* 
ruptcy repurchased his estate from his trus- 
tee, for arrears of calls upon shares^in a 
limited company. The defendant was a 
chemist, and in 1874 became an original 
subscriber for 150 shares in the plaintiff 
company, and subsequently applied for and 
obtained a further lot of sixty shares. The 
defendant acted as a director and chairman 
of the company from its formation, but on 
November 8, 1876, he went into liquidation. 
On January 2, 1877, he obtained his dis- 
charge, and on January 13, 1877, his trustee, 
in consideration of the sum of 250f. paid, re- 
conveyed the defendant's estate to the de- 
fendant The defendant did not return the 
shares as assets in his bankruptcy, and no 
notice was given to the company of his 
liquidation. The trustee took no action with 
reference to the shares and did not disclaim 
them. After the reconveyance of his estate 
the defendant continued to take some part 
in the management of the affairs of the 
company, but not to so great an extent as 
before. Calls upon the defendant's shares 
had from time to time been made, and by 
December, 1878, arrears amounting to 4691. 
7& 8c2. had accrued upon them. On Novem- 
ber 11, 1885, a resolution was passed to wind 
up the company, which was confirmed upon 
December 7, 1885. The defendant appeared 
upon the register as a shareholder, and the 
liquidator of .the company in this action 
sought to make the defendant liable as con- 
tributory for the amount of the arrears of 
calls upon the shares registered in his 
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name. It was oontended, on behalf of the 
dfifidiidant, that the bankraptcy abeolyed the 
defipndant from liability upon the sharoe, 
and cited in support of his aigmnent * Lind- 
ley on Partnership^' fourth edition, p. 1,181 ; 
Ex parte Pickeringtin re Pickering, 38 Law J. 
Bep.Bankr.1; L. R 4 Ghanc. Div. 61, and In 
re The MereanHU Mutual Marine Aseodatum, 
53 Law J. Rep. Chanc. 593 ; L. R 25 Chanc 
Div. 415. On behalf of the plaintiff it was 
contended that the defendant should have 
made an application to the Court to rectify 
the register after his discharge, and that, 
being discharged fix>m his debts at the time 
of the reconveyance, the bankruptcy was np 
bar to the claim. The learned judge held 
that the debt was one provable by the com- 
pany in the bankruptcy, and gave judgment 
for the defendant^ with costs.— Xaw Journal 
(London). 



COURT OF QUEEN'S BENCH. 

QuBBBO, Feb. 5, 1886. 

Brfare Monk, Ramsat, TxasneR, Csoss, 
Baby, JJ. 

TaghA bt al, (defendants be}ow), Appel- 
lants, and TaqhA (plaintiff bebw). 
Respondent. 

Ckmrnunity—CC. 1304— Co»w«ruction of 
CodicU. 
During the community existing between Sir E, P. 
TaeM and Lady TaclU, a conMerable sum 
wa» eacpended from the community on 
howeif propres of the wife, which came 
to her from the mcceesion of her father and 
mother. By Sir E. P. Tachfs vnU Lady 
T}ach6 was made universal legatee en usu- 
fruit, and his two sons universal legatees 
en prqpriitS. After the death of Sir K P. 
Tachi, an inventory of the community was 
made, and the amount expended on the 
propres was established. Lady Tachi, by 
wiU constituted her sons her universal legatees, 
and left special legacies to her five daugJUers, 
on condition that they should reHotmce to 
^leir share in the succession of the grand 
parents. Fourteen years laUr, Lady Tachi 
made a oodicU by which she left her econo* 
imes (tneantTiy her economies after the 



death of her husband) "aprUle rtj^emeni 
des dates de wooeMum" to hs diMed 
equally between her daughters, 

Held.'^l. That the sum expended from (he 
monies of the community on the propres of 
(hewifewas, under C.C. 1304, adiargeon 
the unf^s share of the eommtviify, hut fte 
sons being made universal legatees by the 
wiU, the tffed was to make them creditart 
and debtors of the sumin question, and the 
obligation was extinguished by eonfution. 

2. That the oodicU did not revive the daim of 
the community against the uif€s tharefor 
the expenditure on the propres. In referring 
to the** riglement des dettes de sucoessian " 
in the codicU, the wife meant to indvde only 
such debts as she had contracted personally. 

Held {by Bamsay and Baby, JJ., dua);— 1- 
That the bequest by the oodicU was if otr* 
tain economies made by the testatrix, and 
that as she only possessed her shaft of the 
community formerly existing between her 
and her husband less the recompenses wth 
which such share was chargeable by law, w 
portion of such recompenses could he an 
economy of the testatrix, 

2. That there was no confusion of the qualitiei 
of debtor and a^editor in the persons of the 
sons as regards (he amount in question, for 
there was no debt and no credit to be eon- 
fused. 

Ramsay, J. (dtM).— M. Morency and his wife 
were married under the rSgime de la commu' 
nauU, and by their contract of marriage there 
was a stipulation of ameuUissement de torn 
leurs propres. 

Their daughter, the late Lady Tadi^, at 
the time of her death, was possessed, as sole 
heir of her mother, of one half of the 
property forming the communauti fonnerij 
existing between her father and mother, 
and of the other half in usufruct under the 
will of her late father, the proper^ of the 
father's share being substituted in favour of 
the children of Lady Tach& Three lots of 
land in the City of Quebec, which indiieetly 
give rise to this litigation, formed part of the 
bequest and succession referred ta Lady 
Tach4 was also in community with her late 
husband, by whose will she was institated 
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hiB tmivenal legatee in uBafinet I>iiring 
the marriage of Sir Etienne and Lady Tach6, 
a Sam of $13,439.80 was expended in impenr 
K9 nicemiires, on the thiee lota of land in 
question. By tlie will of Lady Tach6, she 
insfcltated, as her universal legatees, her two 
msoB, Eog^e and Jules Tach6, subject to 
the cbaxge of paying " A dame H^6ne Tach^, 
" Spouse de J. GL Coursol (la demanderesse), 
"* la somme de £700, (^ale A 92,800,) aigent 
" coniant, mais A la condition expresse, sans 
^ quoi le present legs n'aurait pas eu lieu, 
" qu'elle, la dite dame H^^e Tach6, renonce- 
'^ ra en favour d'Eugdne et Jules Tach^, (les 
'^ ddfendeuis,) ou leurs repr^sentants, A la part 
" qn'elle pent pr^tendre dans les immeubles 
" l^gu^ en propri^t^ par mon p^re, (le p^re 
"dela testatrice,) feu Joseph Boucher dit 
" Morency, A mes enfants et qu'elle renonce 
" anssi A toutes reclamations qu'elle pourrait 
*' avoir an sujet des dits immeubles on re« 
'< venos d'iceux : et, si elle n^lige ou refose 
"de lenoncer oomme susdit, dans Tan et 
'* jour A dater de mon dMa, je veux et or- 
''donne que mes deux fils sus-nonun^, 
" Boient enti^ment d^harg6s de la dite 
** obligation, de lui pay w la susdite somme.'' 
To this will she made a codicil, altering its 
dispositions to some extent, as follows :— 
" Troisidmement, si aprds le r^lement des 
''dettesde ma succession, le paiement de 
** mes fun^railles et la translation des restes 
'Me feu mon mari, Sir £tienne Paschal 
** Tach^ de Tancien cimetidre au nouveau, 
** dn transport du monument, qui zecouvre 
'* sa tombe actuelle> au lieu et place de sa 
*• tombe future, et aprds Tach^Tement du dit 
" mcmauient, s'il reste quelques argents de 
^ mes Economies, ils devront 6tre distribu^ 
" i parts ^gales A mes fiUes ou A leurs des- 
** cendants, de la mani^ suivante : A ma 
''fiUe H^ldne Tach6, (la demanderesse,) 
" Spouse de Charles Coursol, toiler, membre 
''dn Fkrlement du Dominion, A ma fille 
** Lfture Tach& Spouse de Naroisse Gauthier, 
" toiler, notaire, A Ad^e Tach6, aux enfents 
"de feue Sophie Tach^, Spouse d'Albert 
•* Bender, toiler, avec jouissanoe en faveur 
"dn dit Albert Bender, sa vie durante, et 
" aux en&nts de feue Bhza Tach^, en son 
" vivant ^poose de Joseph Marmette. avec 
'^Jooissanoe en feveut da dit Joseph Mar^ 
'^ matte, ia vie dniante : 



" CSnquidmement, je declare par le pr^sent^ 
"que les legs, ci-dessus feits, 6tant faita 
" comme ceux entr^si dans mes testament 
" et codicile susdits, aux conditions expres- 
"sdment stipulees dans les dits testament 
" et codiciloi et devant dtre de nul effet dans 
"le caa oil les l^ataires s'opposeraient A 
" Taccomplisaement des dites conditions." 

Madame Coursol and the other respondents 
took under Lady Tach^'s will and codicil, 
and consequenUy it becomes a question 
what forms her ^conomte^, after aU her debts 
are paid. The only contestation between the 
parties is as to one-quarter of the $13,439.80 
expended on the three lots, and the small 
sum of interest on the said quarter. 

It is argued by the appellants that Lady 
Tach^was indebted to tiie communaulS be- 
tween her and her late husband, for one half 
of these impenaet, but they admit that as she 
was only ntbe--propriHaire of one half, in deal- 
ing with the heirs she could only be held 
liable personally for quarter, and they there- 
fore only deduct this quarter from the 
economies. 

The respondents contend that it was not 
her debt, for she owed it to no one, and that 
as appellants were universal legatees of both 
Sir Etienne and Lady Tach6, there was a 
confusion of the quality of debtor and cre- 
ditor, so that there was an extinction of the 
debt. 

It appears to me the proposition of the res- 
pondents is based on a fallacy: What we 
have to enquire is what Lady Tach6 intended 
to leave to her daughters. In the will it is 
described as " qudques argents qui resUrU de 
mes konomiesi^ after the payment of her 
debts. Of course it could not be an economy 
after the payment of the debts of her suc- 
cession unless it was in excess of her liabili- 
ties ; but what we have to enquire is whether 
it was in any ordinary sense an economy. 
The real difficulty arises from embarrassing 
the consideration of the question by the word 
debts. Evidently the $3,359.95 could not be 
one of her debts. It was never in her posses- 
sion at alL It was so much less she took in 
the commvauxuU, and while she lived, she had 
the use of all her husband's property, because 
she was his universal legatee in usufhict» and 
therefore no practical question was likely to 
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arise ; but that did not alter her share of the 
etmmunauU as oommum. The rights acquired 
under Sir Etienne Tach^'s will terminated 
with her death, and her sons took their 
grand-father's succession from his will and 
their mother's succession from hers, and of 
oourae, there was confusion of a kind in their 
persons, bat this is neither here nor there 
in this action. I think then that, not only 
by the express terms of Lady Tach^'s will, 
but by all the circumstances of the case, 
she intended to leave her daughters the 
excess of her revenues over her expenditure, 
after paying her debts and certain charges 
enumerated in the clause of the codicil 
quoted at length. 

The principle on which the question of 
interest turns is decided by the decision on 
the first point It is a mere question of 
accounts how it arises. I presume the in- 
terest is charged on the sum in question, 
credit having been given in some other 
way. 

There is also a question of procidure. It is 
said by respondents,— you, the executors, are 
called upon to account, instead of that, the 
reddUUmdeoompUiB by the executors, and by 
one of them a universal legatee and by the 
other universal legatee, and this is done 
with the view of urging rights which, as exe- 
cutors, you could not have uiged. I cannot 
see the matter in this light By the very 
reasoning the respondents invoke, the pre- 
sence of the 4wo universal legatees in the 
proceedings as to the account, is a security 
for them. It has no other effoct than this. It 
gjives the appellants no other rights than 
what might have been urged by the exe- 
cutors as such. What respondents had a 
right to, was an account of economies, and if 
Tdiatthey now ask was not an economy, 
they cannot have the account reformed in 
t^e way they desire whether they are in face 
of the testamentary executors, as such 
alone, or in £ace of all the interested par- 
ties together. Besides, as an abstract ques- 
tion, I think the universal legatees had a 
right to be present in the contestation now 
raised, and to urge specially anything they 
had to say. They have not exercised this 
right, because the testamentary executors 
say this is not an economy, and this is the 



whole issue. I would therefore reveraa Q) 

Babt, J., also dissented. 

Tbbsieb, J. (for the majority of the Court). 
— n s'agit de I'interpr^tation d'nn testament 
en rapport avec lea regies de la oommunant^ 
entre 6poux, aprte leur d^cds. 

Sir Etienne P. Tach6 et Lady Tach6 ae 
maridrent en 1820, sous le r^mede U com- 
munaut^ l^ale, suivant la coutume de Paris, 
ainsi qu'il est exprim^ en leur contrat de ma- 
riage du 17 juillet 1820. 
. lis out Iaiss4 des biens considerables for* 
mant partie de oette oommunaut^ et de plus 
trois immeubles (maisons) en la basse-vOle 
de Quebec, biens propres de Lady Tach^ lui 
provenant de la succession de see p^ et 
m^re, M. Joseph Morency et Dame Anggli- 
que Eraser. Sur ces propres, la communant6 
a fait des impenses au montant de $13,439. 
Cestsur ce point que s*est 6\&vi le prooes 
actuel entre les fils et les fiUes deSir et Lady 
Tach^, pour savoir sur qui retombe la charge 
de supporter ou rembourser ces impenses. 

Sir E P. Tajchi est mort A sa r^idence 4 
St Thomas de Montmagny, le 31 Juillet 1865. 
Par son testament du 24 juillet meme ann^, 
il institua Lady Tach6, sa l^taire nniver- 

(*) There are so many facts to be borne in 
mind, it is difficult to make tlie question 
clear in an abstract form. The p^ulicular 
case is perfectly simple. In the inventory of 
the eommunau/^ between Sir Etienne Tache 
and his wife, there were trnpen«» nSocssairet, 
on the propre$ of the wife^ to the amount of 
$13,439.80. In the partape one half of this 
outlay $6,719.90 necessarily was charged to 
her— that is she got that less, because the 
whole was a charge of the communatiU, Lady 
Tach^'s succession, dealing with her children, 
who were substituted to one half of these 
three lots, by the will of their grand-father, 
were obliged to pay one half of the $6,719.90, 
(at least so they admit), therefore Lady 
Tache's share was only $3,359.95. and there- 
fore she had made an economy of a like sum 
by paying the debt of another solvent person. 
The respondents say, no part of these im- 
oeriMff was her debt That is not the question 
out whether it was an economy ? It was not 
her debt, for it was settled by the|>arto^,azui 
it signifies nothing whether she enjoyed the 
usufruct of the communatUi under her hus- 
band's will or not The shares of the eMfum*- 
nauU did not alter by her having the usu- 
fruct. What appellants really ask is that a 
sum of money Lady Tach^ never possessed 
shall be considered as one of her ^conomiefli 
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selle ea usuirait, et ses deax fils, Eugene et 
Jules, 866 l^ataires univerBels en propri^t^, 
i la chaige par ces demiers, de compter A 
cfaacnne de lean soeurs one certame somme 
comme logs 4 titre particulier. 

£n 1868, Lady Tach^ fit proc^er d'one 
mani^re rggali^re, par le notaiie Beanbien, k 
rinventaire des biens de sa oommunaut^ 
avec son mari, dans lequel fut constats Texis- 
tence des biens propres de Lady Tach^, et les 
impenses faites par la oommnnaut^ sor oes 
propres au montant de $13,439. Get inven- 
taire, diUment clos, a eu Teffet de dissoadre 
cette commnnautdi 

Lady Taeh4 a snrv^cu jusqn'en 1883, et a 
fait des Economies avec ses revenos. 

Par son testament en date da 10 septembre 
1869, Lady Tach6, n^ Sophie Morency, a 
institu6 poar ses l^ataires universels Eu- 
gene et Jnles Tach^, ses deax fils, & la charge 
par eax de payer entre aatres choses ^ A 
Bame H^Idne Tadi6(lademanderes8e),^poase 
de J. C. Coorsol, la somme de £700 (^ale & 
$2,800) argent coarant, mais & la condition 
expiesse, sans qaoi le present legs n'aarait 
pas ea lieu, qu'elle, la dite dame H61^ne Tar 
ch4 renonoera en favear d'Eugtoe et Jales 
Tach^ (les d^endeurs), oa lears r&pr^n* 
tants, & la part qu'elle peat pr^tendre dans 
les immeubles l^a^ en propri6t^ par mon 
pdie, (le p^re de la testatrioe), fea Joseph 
Boucher dit Morency, k raes enfants, et 
qa'elle renonce aassi & toutes H^clamations 
qa'elle poarrait avoir aa sujet des dits im* 
meublee ou revenas d'iceax ; et si elle n^li- 
ge ou refase de renonoer comme susdit, dans 
Tan et joar k dater de mon d^c^ je veax et 
ordonne qae mes deax fils sas-nomm^, 
Boient enti^rement d6charg^ de la dite obli- 
gation de loi payer la sosdite somme." 

Si les choses en ^taient restees 1&, il sem- 
ble aasez Evident que les deux fils ^talent 16- 
gataires universels du p^re et de la m^, et 
comme tels, ayant Tuniversalit^ des biens 
de la communante et autres biens k la char- 
ge de legs particuliers k leurs cinq soeurs, 
6tAient tenus de payer les dettes et confon- 
daient en enx la quality de cr^anciers et d^ 
biteuzs des impenses en question. De droit, 
oes impenses se prennent sar la commu- 
naut^ Cost la liquidation et partage d'une 
Boci6t6 conjugale> comme les Bomains Tap- 



pelaient, et que nous appelons oommunaut4 
Mais oe qui est venu cr6er la difficult^ qu'il 
faut rSsoudre, c'est un oodicille de Lady Ta-. 
ch4 Par oe codicille, en date du 16 avril 
1883, la dite dame testatrioe ajouta k son 
susdit testament les dispositions snivantes : 
"que les circonstances et les chan^ments 
op6r^ depuis T^poquesusdite, m'obligentd*a- 
mender:'* dit-elle. Savoir 'entre autietf : 
" Troisi^mement, si apr^ le rdglement des 
dettes de succession, le paiement de mes fu- 
n^raiUes et la translation des restes 4^ feu 
mon mari, Sir Etienne Paschal Tach^, de 
Tancien cimeti^ au nouveau, du transport 
du monument qui reoouvrs sa tombe actuelle 
au heu et place de ea tombe future, et aprds 
Tachdvement du dit monument, il reste quel- 
ques aigents de mes Economies, ils devront 
etre distribu^ k parts ^les k mes filles ou 
k leurs descendants de la mani^re suivante : 
k ma fiUe U^l^e Tach4 (la demanderesse), 
Spouse de Charles Coursol, ^uier, M.P., k ma 
fiUe Laure Tach^, Spouse de Karcisse Gau- 
thier, ^r., notaire, k Ad^le Tach^ aux en- 
fiants de feue Sophie Tach^, epouse d'Albert 
Bender, 4cr., avec jouissance en favour du 
dit Albert Bender, sa vie durante>et aux en- 
£Euits de feue Ehza Tach6, en eon vivant 
Spouse de Joseph Marmette, avec jouissance 
en favour du dit Joseph Marmette sa vie 
durante. 

" CinquiSmement : je d^lare par le pr6- 
lent que les logs, ci-dessus faits, 6tant faits 
comme oeux entr^ dans mes testament et 
oodicille susdits, aux conditions express6- 
ment stipul^es dans les dits testament et co- 
dicille et devant 6tre de nul effet dans le cas 
oil les l^gataires s'opposeraient k racoomplis- 
seme&t des dites conditions." 

Dans ce codicille, Lady Tache ne r^voque 
pas son pr^c^ent testament, elle laisse ses 
deux fils legataires universels avec les biens 
de la oommunaut^, mais elle veut disposer 
de ses Economies, ce qui ne pent s'appliquer 
qvHk ce qu'elle a to>nomi84 depuis qu'elle est 
maitrease de ses biens, c'est-l^ire, depuis la 
mort de son mari Or, elle do fait pas revi* 
vie une cr^ance de la commanaut6 oontre sa 
part de communante qui se trouve liquid^ 
lors de sa dissolution par les recompenses et 
rapports qui s'op^rent de par la loi k cette 
epoque. 
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En parlant du piaiement dee dettes de sa 
suooession, elle n'a vonlu qu^ndiquer les det- 
tes qu'elle a contracts personnellement ; 
elle ne &it pas ses fiUes legataires uniyer- 
selles, mais elle leur fiait an legs & titre ani- 
versel de see Economies, sous la simple con- 
dition de payer les dettes de sa succession 
qui ne sont pas celles de la oommunaat^ 

n y a done en erreur des ex^catenrs en 
chargeant cette part des impenses auz filles 
eten particulier & la demanderesse madame 
CourSDl, et je crois que le jugement ordon- 
nant la r^ormation de compte quant ii elle 
et la remise de la somme r6clam^ est cor* 
rect 

La position des filles de Lady Tach^t sem- 
ble encore plus forte, parce qu'elles ont 6t6 
induites par le testament de leur mdre ^l re- 
nomcer H la moiti^ de ses bieus propres qui 
leur advenaient directement par substitution 
du chef de leur aieul Joseph Morency. 

Lady Tach6, par son codicille, n'a pas 
voulu empteher Teffet de la loi k T^ard de 
ces impenses, qui 6taient une dette de la 
communaut^ et li la charge des legataires 
nniversels des biens de cett« communaut^, 
qui sont les deux fils appelants en cette 
cause. II y a eu confusion de cr^anciers et 
d^biteurs en leurs personnes dans leur ac- 
ceptation des biens de la communaut^ et des 
legs universels. 

Le jugement qui nous eat soumis a fait 
Tapplication correcte de Tart 1304, C.C, qui 
se lit comme suit : '^ Si au contraire. Ton a tir^ 
de la oommunaute des deniers qui ont servi 
A am^orer ou lib6rer de charges relies, 
rimmeuble appartenant H Vun des conjoints, 
ou qui ont ^t^ employ^ au paiement des 
dettes pereonnelles ou par Tavantage ezclu- 
sif de Tun d'eux, Tautre a droit de pr^lever, 
k titre de recompense, nor ks hiem de la com- 
munauti, une somme ^gale H oelle ainsi em- 
ployee." 

Le maitre de notre jurisprudence, celui 
dont on a copie les sentences dans le Code 
Napoleon, et plus tard dans le Code de Que- 
bec, explique bien oet article. Pothier, Bu- 
gnet, vol. 7, na 610, page 319 : *' Le mari ne 
pent pour les creances quMl a contre la com- 
mnnaute, se venger que but ce qui retie dee biens 
de la communaxjUi, aprU que lafemmeaprilevi 



sur les dits biens^ ce quiluieU d6 pat la eom- 
munautS. La femme, quoiqu'elle ait aocepte 
la communaute, n'est tenue de sa part de oe 
qui est dtl & son mari par la commonaate, 
de mhne que de toules les autres deUes de la coisr 
mwMvUf que jusqu'& ooncurrenoe de oe 
qu'elle amende de la communaute." 

C.C. 1359 : ** Jjb mari ne pent ezorcer ses 
reprises que sur les biens de la ocunmu- 
naute." 

Pothier, Bugnet, voL 7, page 352, na 692, 
bis 3me parag. : " On doit, per Facte de liqui- 
dation, arreter un total des cieanoes dont 
chacun des conjoints est creancier do la com- 
munaute, et un total des dettes dont cbacmi 
des conjoints est debiteur envers la commu- 
naute ; balancer le total des cieanoee que 
chacun des conjoints a contre la commu- 
naute, avec le total des dettes dont le meme 
conjoint est debiteur envers elle ; et declarer 
chacun des conjoints, creancier de la com- 
munaute pour la somme dont le total de sea 
creances excMe le total de ses dettes, ou de- 
biteur envois la communaute de la somme 
dont le total de ses dettes excMe le total de 
ses creances." 

3 Tro^ong, contrat de manage, no. 170, 
2me parag : " Avant de Hquider oe que ks 
epoux se doivent respectivement, 11 fkllait 
liquider la communaute dans laquelle ils 
etaient engages. Les afifaires de oatte com- 
munaute somt distinctes de leors afiaiieB 
propres ; c'est une tierce personne qui peot 
leur devoir, ou dont ils peuvent etre debi- 
teurs. Poursavoir quel est I'actii^ qui doit 
faire face A leurs dettes personnelles, il etait 
done necessaire de oonstater oe qn'ila avaient 
A prendre dans la communaute." 

Ilsembleque les principes cites par oes 
auteurs rencontrent bien Tintention de Ladj 
Tache. En leguant A ses deux fils sa partde 
biens dans la communaute, elle n'a voala 
leur leguer que ce qui en restait aprds la 
liquidation des recompenses et indemnit^s 
de cette communaute ik la date de sa disso- 
lution, et non pas en chaiger le produit de 
ses economies faites aprds la dissolution de 
cette communaute. 

La majorite des juges de cette coor est 
done d'opinion de confirmer le jugement ren- 
du en oe sens en Coor Buperieuie, la 5 novem- 
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bre dernier, par rhonorable jnge Ganm, et de 
rejeter oet appel avec d^pens. 

Judgment confirmed ; 
Bamsay and Baby, JJ., disti 
Larue, Angen <t Qugrain, for Appellants. 
A. Bender, for Respondent. 



DURATION OF SOLICITOR'S 
AUTHORITY. 

A queBtion as to the duration of a soli- 
dtor'a authority to represent his client 
•roee in the recent case of I>g fa PoU v. Dick, 
62 1* T, Bep. N. a 467, which it is singular 
ahoold never before have come up for de- 
cision. The action was one for administra- 
tion, and an order was made in it by Mr. 
Justice Kay for payment into court by the 
defimdant of a sum of £4,390. The defend- 
ant having ikiled to comply with this order, 
and the plaintifDs being unable to discover 
his whereabouts, they desired to obtain a 
chaiging order upon a reversionary interest 
to which he was entitled, but for this pur^ 
pose it was needful to obtain an order in a 
different form fiom that originally made, so 
as to provide for payment to the plaintiff 
personally. Mr. Justice Kay considered that 
he could not vary his own order, but he gave 
the plaintiff leave to appeal, although the 
time for that purpose had elapsed. The 
question arose upon this appeal whether the 
defendant's solicitors on the record, who had 
acted |br him in the proceedings up to 
judgment, were still so far authorized to act 
for him that notice of the appeal could be 
eflEectoally served upon them. 

The question was felt by the Court of Ap. 
peal to be one of so much doubt that they 
desired the plaintiff's counsel to bring before 
them on a subsequent day the authorities 
bearing on the point, which was accordingly 
dona No case directly in point could be 
found, but in an old case reported in Style's 
Beports, Lord Chief Justice Rolle had laid 
laid down that a suit is not determined by 
judgment; "for the attorney after the judg- 
ment is to be called to say why there should 
not execution be made out against his client, 
and he is trusted to defend his client 
aa liir.as he can from tKe execution." This 
dictum was considered by Lords Justices 



Cotton, Bowen and Fry, to show tiiat the 
solicitor on the record after judgment still 
had a duty to perform to his client in pro- 
tecting him from execution; and they there- 
fore held that he was a proper person on 
whom to serve notice of appeal. But the 
court proceeded solely on the ground that the 
judgment had not been " worked out by the 
plaintiff obtaining the fruit of it," and de- 
clined to decide whether, U the judgment 
had been fully executed, the solicitor's au- 
thority would for this purpose continue until 
the time for appealing expired.— Xato Times 
(London). 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Oct Ifi. 
Judicial Abandonment*, 
Adolphe Leduo and Zotiqoe Chaput, innkeepen, 
Montreal, Sept. 10. 

Curatora Appointed. 

Re Q«orge Blie Amyot, Qaebec— H. A. Bedaid* 
Qaebeo, curator, Got 9. 

Re L. J. On^sime Bmnelle, Arthabaska. — P. E. 
Panneton, Three Rivers, onrator, Oct. 9. 

Re P. Dauplaiac— A. A. Taillon, Sorel, curator, 
Oct 13. 

iftf Adolphe Ledne and Zotique Chaput.— Maurice 
Baillaig6. advocate, Montreal, curator, Sept. 17. 

Re Cyprien Lemaire, Ste. Madeleine. -- Kent A 
Turootte, Montreal, curator, Oct. 12. 

Re Timothy Lamb Louthood, Three Rivers.— Robert 
Miller, Montreal, curator, Oct. 9. 

Re Olivier Proulx, St. Guillaume.— A. A. Taillon, 
Sorel, curator, Oct. 18. 

Re Louis Ronillard, Pierreville.— Kent Jkr Turcotte, 
Montreal, curator, Oct. 11. 

Re L. N. Simoneau, Arthabaska.— Kent & Turcotte, 
Montreal, curator, Oct. 12. 

Re Charles H. Taber, district of Ottawa.— W. A. 
Caldwell, Montreal, curator, Oct. 9. 
Dividends, 

Re Canada Co-operative Supply Association. — 
Second dividend, 85 cents on the dollar, payable Oct. 
20, F. B. Mathews and G. R. Grant, liquidators. 

Re Dupnis Brien CoutHe ACie.- First dividend, 
payable Nov. 10, Kent A Turcotte, Montreal, curator. 

Re L. N. Par^.— First and final dividend, payable 
Nov. 3. C. Desmarteau, Montreal, trustee. 

Appointmeni. 
S6vdre Rivard, Montreal, advocate, appointed legi»- 
lative councillor, in the room of the late J.L. Beandry. 
Members Elected to LegiHative Afeembkf. 
Hon. J. £. Flynn, Gasp^ ; Hon. J. G. Robertson, 
Sherbrooke; Joseph Shehyn, Quebec East; Wm. 
Owens, Argenteuil ; BenJ. Beauchamp, Two Mount- 
auu; A. L. Demers, Iberrille; L. N. Larochellti 
Bl^rohfster. 
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Quebec Qfieial Oaeette, Oct. 23. 
Judicial Ahandammenit, 

Alphonae E. Delete, diBtiict of Three Rivere, Oet 
16. 

Joseph Alphonae LavigDe, trader, Trois Pistoles 
Oet.15. 

Ouraion AppoinUd, 

Ri James Bailey, Three RirerL— Q. S. Badeanz, 
Three Riversr earator, Oet 20. 

Re Joseph Boiyio, hardware merohant. — B. J. 
Ancers. N. P>, Qaebee, eorator, Oct. 19. 

Re Anbin Dnperroasel, restaurant keeper, MoatreaL 
*6eath k Darelny, Montreal, Joint ourator, Oct 7. 

Re K. Friedman, Laohine.— Seath St Darelny, Mon- 
treal, ourator, Oot 12. 

ReF,J, Robert, drygoods merohant, Montreal, an 
absentee.— Kent A Turootte, Montreal, onrator, Oct. 
19. 

Re Ladger Tmdeau.— C. Desmartean, Montreal, 
curator, Oot> 18. 

MUnUet ef Notariei. 

Petition by Michael Boyee, N. P., Bedford, for 
txmnsfer of minutes of late Edouard R. Demers, N.P., 
Bedford. 

Memben Elected. 

F. G. Marohand, Saint Jean; Alfred Lapointe, 
Vaudreuil; Edmond lAreau, Rouville; Nasaire 
Bematohes, Montmagny ; Victor Gladn, Tamuka ; 
Thomas Brassard, Shefford. 



GENERAL NOTES. 



PuftU>rNiNO A JuDOx's SALARY.— One of the most 
remarkable oases of forgery by a boy ever known in 
Philadelphia has just oome to light. James Barber, 
sixteen yean old, who lives on the top floor of the 
Orphan's Court building, is in prison on the charge of 
larceny and forgery. Detectives Muller and Sharkey 
on Saturday arrested him in Mount Moriah Cemetery 
for stealing a warrant for $1,750 belonging to Judge 
William N. Ashman, and forging the name of the 
judge and that of City Treasurer Bell in an attempt to 
hare it cashed. The warrant represented the judge's 
salary for three months, and was delivered by a letter- 
carrier at the court building on May 26, it having been 
sent by mail from the auditor-generars office at Har- 
risburg. The lad either took it from the mail-box or 
from a table in the judge's room. He then wrote a 
letter to City Treasurer BelU saying: ** Please give me 
a check for this warrant, and send by bearer. Yours, 
W. N. Ashman." Young Barber took the warrant 
and forged note to Mr. Bell. The warrant was not in- 
dorsed, and the lad was told to take it to the judge 
and have him sign his name on the back. The hopeful 
forger left, but instead of going to Judge Ashman he 
stopped at a place in the vicinity, and placed the judi- 
cial signature on the back of the paper. He again 
visited the city treasurer, who, upon carefully scan- 
ning the warrant, discovered that the amount was 
written $1,700 in the body of the warrant, while the 
figures were $1,750. The lad was again directed to re- 
turn with the warrant to Judge Ashman, and a letter 
written by the city treasurer calling attention to the 
mistake in the warrant was also sent. When a safe 
place was reached the redoubtable youngster dettroyed 



Mr. Bell's note and oompoeed one of his own. It 
said : *' Please send up your biU. Something's wrmc 
in your account." When the note was delivered to 
Judge Ashman he was punled, and said he would csU 
at the city treasury. When he oalled there the judge 
and city treasurer soon learned th« true state of aifiun. 
The detectives were immediately empl<qred to catch 
the thief and forger. lAter in the day, seeing that b« 
was baflied, he sent the warrant to Judge Ashman, 
with a letter signed " Jimmy So-so." When arrested 
he made a confession. 

Thx Irish bull is sometimes introduced into thii 
country with the most gratifsring effset Baron Dowse, 
of the Irish Exchequer, let loose some fismonsspeei- 
mens when he sat in the House of Commons. Reply- 
ing to a question relating to some sectarian eelebia- 
tions in Derxy, he is reported to have said : ** These 
celebrations, sir, take plaoe at an anniversaiy which 
occurs twice a year in Derry." The other evening we 
encountered an equally well-developed example of 
the bull. A member of the English Bar, an Lrishman 
well known in society for his many amiable qualities, 
was discussing a current topic with considerable aai- 
mation. He was oocasionally interrupted by one of 
the company, and at length becoming irritated, he ad- 
dressed his friend with much dignity, and said: *'Yoa 
can interrupt me, surr, when I'm done speaking I" 
— A»tp Court (EngX 

Plausiblk. — Magistrate : "Well, Patrick, what 
have you got to say about stealing the pic? " Patrick : 
" Well Y'r Honnor-r, ye see, it was jist this : the pig 
tuk upon him to sleep in my bit of a garden for three 
noighlB, y'r Honn'r-r, and I jist saysed him for the 
rintI"-JiM£i/. 

The gallant Lieutenant Henn. of the Galatea, com» 
of a family from county Clare, Ireland, which hv 
given many distinguished memben to the Irish bar. 
One of the most fSunous was Jonathan Henn, who won 
great renown on the Munster Circuit He was a very 
Uiy man, and loved the sport of fishing. Onee he was 
asked a question of Isitin grammar, and he drolly 
answered that he had studied the Eton granipur, anil 
eaten grammar is soon forgotten. A Galway attorney 
went to his lodgings early one morning with a brief of 
which he was sadly in need. His servant roused him 
from a sound sleep, saying the attorney wanted pai^ 
ticularly to see the counsellor, and Henn roared out : 
** Tell the attorney to take his brief to the devil" 
This little story of Jonathan is not inappropriate 
while the newspapers are recording the' sailing ex- 
ploits of his nautical young kinsman. When Jonathan 
Henn was roused to action he was a mighty fighter. 
On the trial of John Mitchell for seditions practices the 
then veteran leader of the Irish bar, Robert Holmes, 
made a speech in defence of him which for strength, 
pathos and eloquence stands unrivalled. Mr. Heon 
replied in a speech which serves as a model for a pnw- 
ecutor ; it must have been captivating, for Sir Cohnao 
O'Loughlin, a renowned lawyer himself , and of coun- 
sel for Mitchell, unable to conceal his admiration, 
clapped Jonathan on the back, and exclaimed, ** Mun- 
ster forever." It is in the blood of the Henns to need 
stormy weather to bring their best qualities out.— 
Albany law Journal* 
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The " Birmingham Uniformed Collection 
Agency " is the latest device for debt-collect- 
ingy but we are afraid that the injgenuity of 
the scheme will not protect it from the charge 
of violating the law. The object of the agency 
is described as being " the recovery of bad, 
doubtful or troublesome debts." The circular, 
after mentioning the difficulty which exists 
in recovering debts by ordinary legal methods 
from people who do not wish to pay, con- 
tinues : " Why is this ? Because there is no 
actual publicity in county court actions which 
can shame such an individual in the eyes of 
his neighbours, as would be the case from 
repeated visits of the uniformed gentlemen 
who will act as our collectors. Yes, we intend 
to make life very pleasant for the man who 
owes debts around this neighbourhood, and 
is able to pay, but won't We are in business 
to collect accounts from just such customers, 
and if there is one who does not come down 
after we have turned our batteries on him, 
we are afraid it will be an awkward case. 
The way of the Uniformed Collection Agency 
(this title is copyright) is this : Such persons 
as desire our services become subscribers to 
our plan, and pay a fee of 6s. per annum. 
When the agency receives a ca8e,an ordinary 
and gentlemanly collector is at once sent to 
the debtor to solicit payment of the amount 
due. If this is of no avail, we send another 
collector, who wears a striking uniform with 
the word ' collector ' in very distinct letters 
on the band of his hat. This collector visits 
the debtor at his private residence and busi- 
ness address three successive days (if neces- 
sary). If the third visit does not result in 
obtaining the money the collector then wears 
a hat on the band of which are the words 
' Collector of Doubtfdl Debts.' His orders 
are to call daily on the debtor, both at his 
private residence and place of business, and 
demand payment as often as is necessary. 
These c|dls soon attract the attention of the 
neighbours, and become the talk of the neigh- 



bourhood—the very effect our agency aims 
at) and the very shame of which produces 
the desired effect; for who could boldly face 
more than half a dozen calls from the gentle- 
man with the suggestive uniform and hat- 
band ? The consequence is that an arrange- 
ment satisfactory to the creditor is almost 
always effected.'' The first two visitors may 
be tolerated, but " the gentleman with the 
suggestive uniform and hat-band " will soon 
find himself in trouble together with his 
employers. 



The Salvation Army, it appears, have 
overstepped the strict line of the law by one 
of their regulations, which prohibits the 
marriage of officers under the rank of cap- 
tain. The order reads as follows : " That in 
future uo sanction will be given to courting 
or any engagement of any male lieutenant 
He must get promoted to the rank of captain 
before anything of the kind can be recog- 
nized." Contracts in general restraint of 
marriage are absolutely void in England, 
but contracts in partial restraint are valid. 
The SoUcUorn^ Journal cites Perriny. Lyon, 9 
East, 170, where the Court of King's Bench, 
eighty years ago, held that a condition 
against marriage with a Scotchman was 
valid. So in Hodgson v. Halford, Im R, 11 Ch. 
D. 959, it was held that a condition against 
marriage with any person who did not pro- 
fess the Jewish rehgion was good. And in 
Jennery, 2\<mer, 29 W. R. 99, it has been 
recently decided that a condition against 
marriage with any person ** being or ever 
having been a domestic servant " was valid. 



The Maryland Court of Appeals, in Wood v. 
State, July 15, 1886, refused to allow the plain- 
tiffs counsel fees paid by them in procuring a 
dissolution of the injunction, as damages in 
a suit on an injunction bond. The Court 
relied upon WaUis v. Pittey, 7 Md. 237. In 
that case the defendant's prayer was, '' that 
the plaintiffs are not entitled to recover upon 
the bond in suit for any counsel fees which 
they or any of them may have proven them- 
selves to have paid for the defence of their 
interests in the equity proceedings offered in 
evidence." This language covers fees paid 
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for procuring the dissolution of the injunc- 
tion. The court said this prayer should have 
been granted, and explicitly added : ** What- 
ever may be the justice of the rule, it seems 
to be well established that on all matters 
arising fa: contractu^ the successful party is 
not entitled to recover the fees which he may 
have paid his counsel," and referred to Day 
V. Wentvxyrih, 13 How. 363. The case of 
Oelrichs v. Spain, 15 Wall. 211, was a case in 
equity to enforce liabilities for damages aris- 
ing under certain injunction bonds and to 
marshal assets. In considering the report of 
the master and the decree of the report 
below, the Supreme Court says : " We think 
that both the master and the court erred in 
allowing counsel fees as a part of the dam- 
ages covered by the bonds." The court then 
cites the case of Day v. Wentworthf and says : 
** The point here in question has never been 
expressly decided by this court, but is within 
the reasoning of the case last referred to (13 
How. 370), and we think substantially deter- 
mined by that adjudication ; in debt, coven- 
ant and assumpsit damages are recovered, 
but counsel fees are never included. The 
same rule is applied to the defendant, how- 
ever unjust the litigation on the other side, 
and however large the expenses to which he 
may have been subjected. The parties in this 
respect are on a footing of equality. * * * 
We think the principle of disallowance rests 
on a solid foundation, and that the opposite 
rule is forbidden by the analysis of tlie law 
and sound public policy." 



COURT OF QUEEN'S BENCH. 

Quebec, October 7, 1886. 
Monk, Ramsay, Tessier, Cross, Baby, JJ. 
La Corporation de l*Avenir, Appellant, 
and DuGUAY, Respondent 
Road — Ohliijation to maintain Fences. 
Held : — }Vhere a by-road, Tiomoloyated as being 
a charge on certain proprietorSy uithout any 
special mention of the fences, was aftenvard^ 
adopted by the Municipal Council as a cor- 
poration roodj it became tJie duty of the 
Municipality to maintain tlie fences jointly 
with the proprietors. 
Ramsay, J. Two questions arise on tliis ap- 



peal— 1st Whether a by-road, homologated 
as being a charge on certain proprietors, 
without any special mention of the fences, 
afterwards adopted by the municipal cooncil 
as a corporation road, obliges the oorponttion 
to maintain the fences with Mhe proprietors 
or not 2nd. Whether an action will lie be- 
fore the inspector has apportioned the shares. 

Neither of these questions gives rise to any 
difficulty. Fences are a part of the road, at 
all events, so far as they augment the liabil- 
ity of the neighbouring proprietor. This 
would be the common law rule, bat it is to 
be found expressed affirmatively and nega- 
tively in Art 776 C. M. When the route was 
to be made and maintained at the cost of 
certain 2)ersons interested, the half of the 
fence of a road in a line (as this by-road 
was) was at the charge of those obliged to 
maintain the road. Their obligations, bein^ 
assumed by the municipality under Art 535 
M.C, were transferred to the municipality. 
The half of the fencing was one of these obli- 
gations and it naturally became the duty of 
tlie municipality to maintain the fences. 

It is, however, said that the procid'vcrbal 
might have arranged it otherwise. We need 
scarcely consider this question, for the proch 
rerlxU has made no exceptional rule on this 
subject 

As to the second question, it is not impor- 
tant, for the corporation denies its obligatioii 
altogether, and the judgment, which does not 
decide as to which half the corporation is 
bound to make, but only that it is bound to 
make a half, is right 

Judgment confirmed, Cross, J., dissenting 
on a question of detail 



COURT OF QUEEN'S BENCH. 

Quebec, Oct 7, 1886. 
Monk, Ramsay, Tbssieb, Cross, Baby, JJ. 
LaFabkiqub db Trois Ptstoles (defendant 
below), Appellant, and Bblangbr (plain- 
tiff below), Respondent 

Pew — Forfeiture, 
Ramsay, J. The only question presented 
in this appeal is one of fact Has the plain- 
tiff forfeited his right to tlie use of the pew 
in question by failure to comply with the 
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conditions of the so-called lease, — properly 
the faculty to use the said pew ? 
•It seems to me clear beyond the possibility 
of dispute, that the condition the Fabrique 
and the respondent established, somewhat a 
strange one I admit, "que la dite cetwre et 
fabriquefut oUigie de pourmivre en justice pour 
m itrepayie" was neither violated in its let- 
ter nor in its spirit 

The so-called friendly remonstrance with 
the re8xx>ndent, on which some stress is laid, 
does not affect the plea that this man's pew 
was sold over his head, when he was in no 
way open to the accusation of having broken 
kis bargain. This was the view of both 
courts. The court of first instance thought 
respODdent had acquiesced. It does not ap- 
pear how he signified this acquiescence. It 
certainly was not when he persisted in sit- 
ting in the pew. Nor when he declined to 
be talked over by the curS, He did the best 
he could. Staying away from church is not 
a remedy open to all persons. 
Judgment confirmed. Baby, J., dm. 



COURT OF QUEEN'S BENCH. 

Quebec, Oct. 7, 1886. 
BoRioN, Ch. J., Monk, Kamsay, Tbssier and 

Baby, JJ. 

Cix>uTiER (defendant below), Appellant, and 

Trepaxnihb (plaintiff below). Respondent 

Illegal and wrongful imprisonment — Malice — 

M. C, 300, 301. 
Hbld : — Where a Mayor f while presiding at an 
dection of Municipal CounciUorSf committed 
a person to prison Jor ten days, wUhout a 
hearing, that, under the circumstances of 
the case, there was malice and the defen- 
dant was liable in damages. 
The judgment of the Court below (S. C. 
Quebec, Stuart, C. J.,) is reported in 11 Q. L. 
R.321. 

Rahsayi J. This is an action>f damages 
for the illegal and wrongful imprisonment of 
respondent In 1886, appellant was Mayor of 
the parish of Chateau Richer. An election of 
Municipal Councilbrs was to take place, and 
the Mayor was called upon to preside. The 
Mayor opened his proceedings with a display 
of force and menaces of his intention to act 



with severity if there was any disturbance. 
This,it seem8,produced the effect, it is alleged, 
it was the intention of the Mayor to prevent 
and some agitation ensued. The Mayor was 
menaced, and he immediately directed, se- 
cretly, the secretary to prepare warrants di- 
rected against the respondent and five others. 
These so-called warrants were not executed 
tin the morning after the election, and they 
turn out to be, not warrants of arrest, but 
commitments, on conviction, for ten days to 
the common jaiL The respondent was there- 
upon committed, in execution, and he was 
only released on habeas corpus. Appellant 
pleaded to this action, that he was justified 
by the articles of the Municipal Code; that if 
he was not justified by the law he was in 
good faith, and that acting in a pubhc capac- 
ity he was not to be punished for an error of 
judgment And he urges, as a third reason 
for reversing the judgment of the Court be- 
low, that the damages were excessive. 

The articles of the Municipal Code relied 
upon are Arts. 300 and 301. These articles 
are a fair specimen of our legislative attempts 
to make things clear. The natural method 
is to make up one's mind what it is desirable 
to enact, and then endeavor to express it 
The method in vogue is, obscurely to con- 
ceive and redundantly to express something 
which, from its vagueness, may perhaps be 
tortured into an excuse for whatever turns 
up. Open as these articles are to criticism, 
it seems to me that it requires some force of 
imagination to believe that they justify ap- 
pellant's proceedings, or to credit his appeal 
on the ground of good faith. 

Article 300 merely gives the powers of a 
Justice of the Peace, temporarily, to the pres- 
ident within the limits of the municipality. 
Had the law stopped there, its application 
would have given rise to no imprecedented 
difficulty. But article 301 goes on, en ou^e, 
to give him other powers, d Veffet de maintenir 
lapaixet le hon ordre. Here the confusion 
begins. He may commit on view "d la garde 
d'unc<ynstdble&ude toute autre personne durant 
quaranterhuit heures au plus, qwuionque enfreint 
la paix ou trouble U bon ordre." 

There may be, perhaps, some difficulty in 
understandhig this article. It seems to me, 
however, that it is meant to authorize the 
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president to commit, on yiew, any one dis- 
turbing the peace, and to remand him for 
any time within 48 honni. But the inter- 
pretation of this disposition is of no impoiv 
tance in the present case, for the President 
did not act under sub-section 3. He did not 
commit on view, according to his own story. 
He convicted respondent without a hearing 
and committed him to prison for ten days as 
a punishment. There is no mystery about 
the conviction on view. All commitments 
are necessarily executed on view. But 
neither on view, nor otherwise, can there be 
a commitment as a punishment without a 
conviction. 

Mr. Cloutier had, however, a power, — it 
was to award imprisonment for ten days 
against any such delinquent There is noth- 
ing to say that he could do that without 
trial It was a special punishment he could 
inflict, according to the ordinary course of 
the jurisdiction of a justice of the peace, for 
a certain offence. If there be no trial and no 
conviction, how is it known that the respon- 
dent was a delinquent? Appellant says, 
*' that doesn't signify, for I could commit on 
view." This answer is absurd. 

We are told that the President was in good 
faith. The whole nature of the proceedings 
shows the reverse. When the arrest was 
made, the temporary authority of the appel- 
lant was almost at an end, and the election 
was over. It was evidently a malicious act 
Even the factum breathes personal ill-wilL 
The respondent is the ^chef (Tune bande de 
tapageurs." 

The Court is of opinion that the imprison- 
ment was illegal, and the majority of the 
Court is of opinion that an imprisonment in 
poenam, without lawful authority, and with- 
out even the semblance of a trial, establishes 
malice, and, therefore, that the judgment ap- 
pealed from should be confirmed with costs. 

Judgment confirmed with costs, the Chief 
Justice and Monk, J., dissenting. 

Montambavitf Langelier dc Langeliefy for ap- 
pellant 
Larue, Angers & Casgrain, for respondent 



COURT OF QUEEN'S BENCH. 

QuBBBC^ October 7, 1886. « 
Moke, Bahsay, TEassiHR, Cross, Baby, JJ. 

Danjou (deft below), Appellant, and 
Thkbhrgb (plfil below), Kespondont 

Procedure^Prematwre adjudiccUion on the 
merits. 

Ramsay, J. The appellant was sued in an 
hypothecary action, and by plea, filed as a 
preliminary plea, he demanded security, that 
the property should be sold for a price sufii- 
cient to cover an hypothecary debt he had 
paid, and which was a prior hypothec to tha^ 
of plaintiff. There was an inscription for 
hearing on the preKminary plea, and it was 
dismissed, and without further proceedings, 
the court gave judgment for the plaintifEl It 
is of this appellant complains. The respon- 
dent contends that the pretended preliminary 
plea is not a preliminary plea, but a plea to 
the merits. The court cannot adjadicate on 
the merits without regular proceedings on the 
merits, or the acquiescence of the parties in 
iri%gular proceedings. 

The judgment should be reversed in so far 
as it decides the merits, and the case sent 
back to be proceeded on anew in the court 
below. 

Judgment reversed. 



AND 



COURT OF QUEEN'S BENCH. 

Quebec, October 7, 1886. 

DoRioN, Ch. J., Monk, Ramsay, Tes 
Baby, JJ, 

The Maqog Tbxtilb and Pmnt Co. (pliF. 
below), Appellant, and Dobbll (deft be- 
low). Respondent 

Company — Action for calls — SvthKriptUm for 
shares. 

Held :—That a subscription for shares in a 
company to be formed, where the subscriber^ f 
name uxis omitted in the letters patent, ami 
no shares were ever allotted to him, is not 
binding. 
The company appellant sued the respon* 

dent for $6,000, being the amount due on 

calls on the stock of the company, said to be 

subscribed for by respondent 
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On the let of February, 1883, respondent 
signed a paper or schedule purporting to be 
a share list, for fifty shares, equal to an 
amount of $5,000. At the head of this sched- 
ule there was the following undertaking:— 

" We, the undersigned, hereby respectively 
agree to take the number of shares of one 
hundred dollars each in the capital stock of 
a company to be formed under the name of 
the Magog Textile and Print Company, 
herein below set after our names respectively, 
and to pay the amounts of all calls thereon at 
the office of the Company in Montreal at 
such times as the Provisional Directors, or the 
Directors of the Company when incorporated 
may direct" 

Subsequently some eight or nine subscri- 
bers petitioned for and obtained Letters Pat- 
ent constituting the company, to be composed 
of the petitioners "and such other persons 
as may become shareholders," leaving out 
the name of the respondent 

So constituted, the directors, without the 
privity or consent of respondent, made im- 
portant financial arrangements, over which 
the respondent had not, and could not have, 
any control, and no allotment of shares ever 
having been made to him. 

The Court held that the company had no 
action ag%inst respondent 

Judgment confirmed.. 



COUR DE CASSATION. 
(Ch. des Requites). 

24 f6vrier 1886. 
Pr^idenoe of M. BAdabbidbb. 
Maubbl v. Comity dbb coursbb db 

CONSTANTINB. 

Btspanaalnliti-^D^lit ou quasi'dilit-^Autmr 
principcOr-Personne civilement responsa- 
^^ — Keoours^ Faute 'commun&^Ripar- 
tition. 

La personne civilement responsable d^un dilit 
ou, d^un quasi'ddit eommis par sonpr^ 
poU^ a, en principe, un recours contre 
celui'ci, qui, par son fait, a causS le dom- 
wage qu'eUe a 6t6 etmdamnie d riparer. 

Mais larsque, ind^endamment de la respon- 
sahilii^ eiviUy qui lui incombe, le maitre a 
parHi^ipS au d4lit ou quasi-dSlit, les tnbu- \ 



naux sont autorisis d r^artir, entre lui 
et Vauteur direct du dommage, le tnontani 
des reparations dues, dans certaines pro" 
portions, suivant la gravity des torts impu- 
fables d chacun cPeux. 

La Coub, 

Sur le moyen unique tir^ de la violation 
des art 1382 et suiv. Code civil, ainsi que de 
Part 7 de la loi du 20 avril 1810 : 

Sur la premie branche : 

Attendu, en droit, que la personne civile- 
ment responsable a nn recours & exercer 
contre celui qui, par son fjedt, a caus4 le dom- 
mage qu'elle a €t6 condamn^ & r^parer; que 
lorsque, ind6pendamment de la responsa- 
bilit^ civile qui lui incombe, elle a parti- 
cip6 au d^lit ou quasi-d^Ut, les tribunaux 
sont autoris^ k r^partir entre elle et Tauteur 
direct du doinmage le montant des repara- 
tions, dans certaines proportions, suivant la 
gravity des torts imputables ft chacun d'eux ; 

Attendu que le jugement, confirm^ avec 
adoption de motifs par Parrdt attaqu^, cons- 
tate qu*ft la suite de I'accident du 5 octobre 
1879, Maurel, entrepreneur de la construction 
des tribunes, P&lletreau, ing^nieur, et Ouze- 
neau, Vagent de Maurel, ont 6te, par juge- 
ment du 8 mars 1880, confirm^ par Tarr^t du 
19juin suivant, condamn^s correctionnelle- 
ment ; que plusieurs victimes de cet accident 
ont alors introduit devant le tribunal civil 
dee instancesjen responsabilite civile et repa- 
ration du dommage resultant de leurs blessu- 
res contre les membres du comity des courses; 
qu'il a ete statu6 sur ces instances par six 
jugements rendus ft la date du 2 mars 1882 et 
confir6i68 par arrSt du 27 juin 1883, lesquels 
ont condamne solidairement les membres du 
comite & payer aux parties l^s^es diverses 
sommes ft titres de dommages-inter^ts ; que 
les membres du comity avaient appel6 Mau- 
rel en garantie, et qu'il a dte status par les 
jugements du ler f^vrier 1883, confirmds par 
Tarr^t attaqu^, lesquels d^clarent que, sui- 
vant les jugements du 2 mars 1882, la res- 
ponsabilite civile du comity des courses a 
pour base la faute de ^entrepreneur son pi^ 
pose, coupable d*avoir livr6 une construction 
edifi6e contrairement aux r^les de Part, 
ainsi que la faute de Pelletreau, dei^gue du 
comite, qui n'a pas exerc^ sur Pexecution de 
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cette constrnction la surveillance ft laqnelle 
il avait €t^ commis ; que Tarr^t d^lare, en 
outre, que la negligence du comity ft faire 
verifier T^tat des tribunes, ne saurait relever 
ledit entrepreneur de la responsabilit^ qu'il 
a encourue ; mais que le comity s'^tait en- 
gag^ par le cahier des charges ft faire creuser 
les trous qui devaient recevoir les poteaux 
montantfi destine ft soutenir les pr^larts, et 
que ces trous avai^t une profondeur insuffi- 
sante ; que de ce chef, le comity a manqu6 ft 
des engagements directement pris par lui et 
participe aux vices de construction qui ont 
amen6 T^croulement des tribunes ; que par 
suite en faisant, entre Tentrepreneur et le 
comity des courses, suivant la gravity des 
torts imputables ft chacun d'eux, la repar- 
tition du montant des reparations, et en 
fixant la part du premier aux deux tiers et 
celle du second ou tiers, TarrSt attaque n'a 
vioie aucun texte ni aucun principe de droit; 

Sur la deuxi^me branche du moyen (sans 
interet); 

Bejette. 

Note. — Ces solutions ne paraissent pas de- 
voir faire diflSculte. V. Aubry et Ran, t. IV, 
? 447, p. 767; Duranton, t xill, nos. 722 et 
726 ; Larombifire, Obligations, t V, art 1384, 
nos. 31 et 43 ; Sourdat, traite de la responsa- 
bilite, 3e edition, t II, J 771, p. 16 et suiv. 
Ce dernier auteur, prevoyant specialement le 
cas d'une faute comme aux deux paities, 
Tauteur direct du dommage^ et la personne 
civilement responsable, emet une opinion 
expressement favorable au partage des res- 
ponsabilites en pareil cas. ** Les tribunaux 
doivent alors, dit-il, fixer la part, qui revient 
ft chacun dans les dommages-interets. La 
partie civilement responsable est toujours 
tenue pour le tout vis-ft-vis des tiers, et si 
elle paie la somme enti^re elle n'a recours 
que pour la somme mise ft la charge peison- 
nelle et definitive de ce dernier. Si le juge- 
ment n'a rien statue ft cet egard, le recours 
est de droit. L'action du moins est receva- 
ble. La question pent etre debattue entre la 
personne responsable et Pauteur du deiit, car 
le jugement, qui prononce au profit des tiers 
la condamnation de Tagent et de la personne 
civilement responsable, n*a pas Tautorite de 
la chose jugee sur le point de savoir si ce 
dernier doit etre garanti par Tautre des con- 



sequences de la condanmation." Comp. anBsi 
Cass. 22 novembre 1848 (S. 48.1.700). 



INSURANCE EXTRAORDINARY, 
On Tuesday, the 12th inst, the New York 
Court of Appeals handed down a decision in 
the matter of Annie M. Dwight and others, 
executors of Walton Dwight, against the 
Germania Life Insurance Company, and or- 
dered a new trial. This case is regarded by 
the leading lawyers of the New York bar as 
the most femarkable one of its kind on record, 
and a recapitulation of its salient points 
must prove of general interest The G«^ 
mania Insurance Company was sued by 
Annie Dwight and others, to recover, on a 
policy granted to Walton Dwight, of Bing- 
hampton, N.Y., for $15,000. The suit was 
brought as a test case, and the decision was 
eagerly awaited by the Equitable Insurance 
Co.; the Manhattan Life Insurance Ca; the 
North Western Insurance Co . , of Milwaukee ; 
the JEtna Insurance Co. of Hartford ; New 
York Life, Union Mutual, Mutual Benefit of 
New Jersey; Travellers' Ca of Hartford; 
National,of Vermont ; Washington Insurance 
Ca; Berkshire, of Pittsfield; United States; 
Massachusetts of Springfield ; Metropolitan ; 
State Mutual of Worcester; New England 
Mutual of Boston; National of the United 
States; Home Life, Brooklyn; and the 
Homoepathic Insurance Co.— in aU of which 
Walton Dwight had effected insurance in 
sums varying from $5,000 to $50,000. At the 
time the policies were issued, Walton Dwight 
was penniless, which was proven on trial 
and, besides, he was going through bank* 
ruptcy, with liabilities of $450,000. The pre- 
miums on his policies amounted to $9^ 
per annum, but were to have been paid 
quarterly. He paid the first quarter's pre- 
miums with borrowed money, which was 
also shown on trial, and the defence naturally 
claimed that " the obtaining of the insurance 
policies was in pursuance and execution of a 
scheme to defraud.'* 

When the second quarter's premiums fell 
due, he had no money to pay them; neve^ 
theless, he had, meanwhile, executed a most 
marvelous " will," which, the defence daim, 
disclosed his entire scheme. In this will he 
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stated that his income for the past year had 
been $10,000 ; made liberal provisions for the 
bench and bar of Broome county ; provided 
for an annual dinner for every poor family 
in Binghampton ; for Sunday School books 
for a number of churches ; bequests to the 
press and fire department, etc., seeking to 
interest all classes of the community. These 
alone amounted to $75,000, but the will also 
provided that each should be scaled down in 
equal proportions, in case the whole amount 
of the policies should not be collected. He 
then bequeathed $75,000 to his son, and the 
rest to his wife. In all of this, the defense 
claim that he showed his fears that diffi- 
culty would be met in collecting on the 
policies. 

Now follow the most remarkable facts. 
The second quarter's premiums were due on 
November 19, 1878. Walton Dwight had 
been "ailing" for some days, and on Novem- 
ber 15 he died. But one person (not a rela. 
tive) was with him at the time of his demise. 
There was an inquest and an autopsy held 
by several physicians. It was claimed that 
he strangled himself, there being the marks 
of a rope round his neck,but the verdict was, 
" death horn natural causes " — ^the proof of 
suicide was wanting. Some months after- 
ward, the body was exhumed and the suitide 
was fully established, to the satisfaction of 
fifteen doctors. The medical testimony on the 
trial, however, was conflicting, and the plain- 
tiff got judgment, which was affirmed by 
general term. Meanwhile, the Equitable 
and some other companies had settled or 
compromised, and the plaintiffs had means 
to contest the issue with the Germania. The 
case is certainly most peculiar, and not the 
least remarkable part of it is the will left by 
the insurer. The testimony at the trial and 
thedetails,particularly in relation to Dwighfs 
last hours, are of a most singular character, 
and contain all the elements of a thrilling 
romance. The counsel for the defendants 
areShipman, Barlow and Larocque. The 
case was argued for the appellants in the 
Court of Appeals by Senator Evarts and Mr- 
Joseph Larocque. It is considered unlikely 
that a second trial will occur.— ITw Court 
Journal. 



A JUDICIAL ERROR, 

The following remarkable case of convic- 
tion on false testimony appears in La Gazette 
du Palais of Aug. 6. It is another illustration 
of the danger of accepting too readily the 
statement of the principal witness in such 
cases : — 

An mois de mai dernier, la Cour d'assises 
de Loir-et-Cher condamnait k quinze ann^s 
de travaux forces une fille Marie Pichon, ber- 
gdre & Chambord, qui avait ^ras6 sur une 
meule la tete de son enfant nouveau-n6. 

Trois ans auparavant, cette fille Pichon 
avait d^j& comparu devant le jury de Blois, 
mais cette fois comme plaignante. EUeac- 
cnsait un nomm6 Saussier de I'avoir viol^ 
dans les bois de Chambord. Cet homme, 
malgre ses protestations d'innocence, fut 
condamne d quinze ans de travaux forc6s. 

Rentr6 H la prison, Saussier se roula par 
terre en poussant des cris terribles : il passa 
pinsieurs jours sans vouloir manger, r6p^tant 
qu'il ^tait innocent, et on dut veiller sur lui 
de tres pr6s pour Temp^her de se suicider. 
Enfin il parut se r^igner et fut embarqu6 
pour la Nouvelle-Cal^donie. 

Quand, trois ans plus tard, la pr^tendue 
victime de Saussier fut traduite & son tour 
en Cour d'assises, M. le procureur de la R&- 
publique Degors se demanda si elle n'avait 
pas accuse un innocent, et regut, en effet, des 
aveux complets do la fille Pichon : cette mi- 
serable confessa qu'elle s*etait livr^ volon- 
tairement H Saussier et qu'elle ne I'avait ac- 
cuse que pour se soustraire & la colore de ses 
parents, qui avaient appris sa faute. 

Devant le conseiller-rapporteur nomm6 par 
la Cour d'Orl^ns, la fille Pichon maintint 
ses aveux en manifestant le plus sincere re- 
pentir. 

Le 19 juin, le minist^re de la justice ordon- 
nait la mise en liberty du malheureux Saus- 
sier, apr^s trois ans de bagne. 

Quant & la fille Pichon, elle comparaissait 
hier devant la Cour d'assises pour faux t^ 
moignage. La loi, appliquant la peine du 
talion, veut que le faux temoin subisse exac- 
tement la memo peine que Tinnocent con- 
damn6 sur sa deposition mensong^re. Dans 
la circoDstance la fille Pichon aurait ainsi 
do. etre condamnee ^ quinze ans de travaux 
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forc6s, comme Saussier, sa victima Mais le 
jury lui ay ant acoord6 des circonstances at- 
t^nuantes, la Cour d'assises, pr^id^ par M. 
le conseiller Dacoudray, ne lui a inflig6 que 
dix aus de r^clusion, peine d'ailleurs tonte 
platonique et qui, par arrfit de la Cour, se 
confondra avec lea quinze ans de travaux 
forc^ prononc^ au mois de mai centre Pac- 
cuB^, pour infanticide. 

Me Mauricp Roger, du barreau de Blois, a 
pr^sent^, dans une plaidoirie trfis ^lev^e, la 
defense de la fiUe Pichon. Uhonorable avo- 
cat s'est associ^ & roeuvre de reparation et 
de rehabilitation qui allait s'accomplir ^ re- 
gard de Saussier. 

M. le substitut Vigneron, dans son r^qui- 
sitoire, a regrette vivement que la loi fran- 
^aise ne permit pas d'indemniser les victi- 
mes des erreurs judiciaires. 



GENERAL NOTES, 



The Law op Mothers-ik-Law.— In the recent case 
of Stnwer Y, Hehard'a Ettaie, 2 New Eng. Rep. 189, 
the Supreme Court of Vermont held that a son-in-law 
cannot recover for boarding his mother-in-law, unless 
it is proved that an express contract existed, or a 
mutual expectation that the board should be paid for. 
The Court remarked that the case of Sprague v. Waldo 
decides that a son-in-law is treated the same as a son 
in this respect, and added : ' Under the circumstances 
reported, we cannot regard the intestate's relation to 
the plaintiff on these several occasions, while staying 
with her son-in-law and daughter, sometimes at the 
request and invitation of the daughter, as other than 
that of visitor. It would be a crime against nature 
and humanity to give all the courtesies, favours, and 
visits that are exchanged between parents and chil- 
dren the mercenary quality of dollars and cents.' 

The Two Branches of the Legal Profession.— 
The superiority of English over American judges, of 
English over American counsel, and of English law 
reports over American law reports, is due largely to 
the fact of the existence of a separate professional 
class known as barristers, whose training is entirely 
academic and forensic- On the other hand, the fre- 
quent failure of barristers in England to be present at 
the time of trial to attend to the causes in which they 
hold briefs and the inability of the solicitors who 
understand the case to appear are, if we may credit 
our English exchanges, productive of frequent and 
serious inconvenience. We incline to think that this 
is a matter to be regulated by that law of natural 
selection which has built up the legal profession to- 
gether with the other institutions of civilized life. 
Experience in America is generally opposed to legis- 
lative abridgment of the freedom of contract or of 
action. In the small town it would be extremely 
onerous if caoaeB had to be tried by barristers who go 



out at circuit from large cities, and if the eooDtiy 
practitioner were limited to the mere work of preparing 
causes and instructing counsel. On the other hand, in 
large cities where the volume of business is great, the 
very neoessity of having a division of labour accord- 
ing to individual taste or adaptability, will in time 
produce a distinct class of advocates who, though hav- 
ing the power to act as solicitorv, will not do so. Thu) 
has already become so to a very considerable extent— 
American Law Review, 

The Bbepstkak Test —The following plan is stated 
to have been pursued by some officials at the late 
Worcester Sessions to hasten the deeision of a re- 
fractory jury who were locked up to consider their 
verdict. It was past supper time, and the ooart 
officials had no relish to pass the night in waiting upon 
the twelve good men who were so excessively conscieo- 
tious. A large dish of beefsteak fried with onions, 
giving off a body of aroma sufficient to fill the largest 
hall in England, was broug)^ into the paaaage close to 
the door of the unhappy jurymen's prison. The bailiff, 
who wished the ** stand-outs ** at Jericho, opened the 
door ; the cover was taken off the dish ; the aroma of 
the steaks and onions floated in ; it invaded and per- 
vaded every square inch of the blaek hole ; and the 
jury's nasals were violently affected. Mere mortal 
Englishman couldn't long standout against such a 
remembrance of supper. A second opening of the 
door and advancement of the dish enabled the jury to 
find a verdict.— /r*»^ Law Tim£§, 

A Peculiae Claim fob Sebvicbs,— During the 
civil war, William R. Crippe, of Newport, married 
Mrs. Elisabeth H. Thurston, whose husband was 
supposed to have been killed while serving in a 
Rhode Island regiment ; but after the lapee of yean 
the first husband re-appeared, and upon learning the 
state of things, married another woman. Cripps,a 
few months ago, turned his wife out of doors, refused 
to support her, and applied for a divorce, which the 
judge granted, as the marriage was iUegaL The 
woman was destitute. A lawyer took her case in 
hand, and brought suit against Cripps for senrices 
rendered by his supposed wife as his housekeeper, 
and secured judgment in the sum of two thousand 
dollars. 

Miscarriage op Justice,— The London Dailv 
Telegraph gives an account of a case in which a veiy 
lamentable miscarriage of justice has jast been 
brought to light. It seems that a man, named Darid 
Wilby, who was sentenced to five years' penal servi- 
tude, for a robbery with violence, last February, has 
been set free from Chatham Convict Prison " without 
a stain on his character." He was employed as 
groom to a retired contractor, living in Baling, and 
his master alleged that Wilby ettaoked him on a dazk 
night and robbed him of a bag containing £18U. Sub- 
sequently the prosecutor committed suicide, and at 
the inquest it was shown that his brain was diseased, 
and that he had been auhiect to hallucinationfi for 
several years. This fact, and the absence of any cor- 
roboration of the story of robbery, sufficed to indooo 
the Home Secretary to 8en4 th9 oonvict back to his 
wif ^ and children, 



THE LEGAL NEWS. 



353 



§he gegal ^ewB. 



Vol. IX NOVEMBER 6; 1886. No. 45. 



Anothe]: case of persecution by bees (see 
p. 289) has come before the court at Walker- 
ton, Ont One Mcintosh, of Southampton, 
applied for an injunction to restrain his 
neighbour, Harrison, from keeping bees. It 
appears that Harrison has about eighty 
hives of bees, which were flying over the 
neighbourhood and were a great nuisance, 
especially to the plaintiff, who is a black- 
smith, the bees flying about his shop and 
stingini? customers' horses. . They were also 
very troublesome when making preserves, 
swarming around Mcintosh's kitchen in 
large numbers. The case was tried at the 
Assizes before Mr. Justice O'Connor, Nov. 2. 
The jury brought in a verdict that the bees 
were a nuisance and that the plaintiff was 
entitled to an injunction. Judge O'Connor 
said it was a novel case, and he would not 
grant the injunction, but reserve it for argu- 
ment before the full court 



The lawyers are more numerous in the 
new legislative assembly of Quebec than in 
the last Parliament The advocates number 
IS ag&inst 10 in the last House. There are 
also 9 notaries in the present assembly 
against 5 in the last — making a total of 27 
members of these two professions, out of 04 
elected members. The number of doctors 
(five) remains the same. 



The Montreal Court House has been some- 
what remarkable for the number of oflicials 
who have served for long periods. The late 
Messrs. Monk, Terroux, and Pyke, were all 
veterans who had seen half a century's ser- 
vice, or thereabout At present we have 
Messrs. Honey, Schiller, Campbell and Ker- 
nick of nearly equal length of public service. 
The last named, whose noces (Tor in connec- 
tion with the prothonotary's ofiice, was cele- 
brated by a bar dinner on the 30th October, 
is far from being the least remarkable ex- 



ample of prolonged tenure of office. The 
chairman, an ex-bdionnier, recalled his first 
meeting with Mr. Keriiick about a score of 
years ago. Our own recollection goes some- 
what further back. But more than this: 
there is hardly a judge on the bench to- 
day, or a lawyer practising in the city, who 
cannot recall the time when, as a law stu- 
dent, he had his first interview with Mr. 
Kernick in his official capacity. The cor- 
dial manner in which the occasion was 
celebrated bore ample evidence to the effici- 
ency and popularity of the still youthful 
guest 

LEGAL BUSINESS IN FRANCE, 

In a copy of Le Oavloxs received from 
Mr. Justice Rainville, who is in Paris, a short 
article appears with reference to the great 
accumulation of cases in Paris. It shows (1) 
that the difficulty of making adequate pro- 
vision for the wants of a great centre of popu- 
lation is seriously felt in Paris. (2) That 
the judges in the rural departments have 
not sufficient occupation. The following is 
the article referred to : — 

Pour la premitiro fois depuis bien des si6- 
cles, la magistraturo fran9aise manque de 
bras. II n'y a pas assez de juges d Paris. 
On vient de faire, an Palais, le compte de 
toutes les affaires qui attendent le jour d'au- 
d ion CO : on arrive au chiffre formidable de 
#ix-neuf mille. Dix-neuf mille proces dans 
les dossiers de la justice, cela repr^sente au 
moins cent mille personnes dont les inter^ts 
sent su.''|)endus H des jugements probl6ma- 
tiques \ Sur cette enorme quantity d'affaires, 
beaucoup remontent H plus de deux ans, et 
il suffit de connaitre un pen les beauty de la 
procedure fran^aise pour se faire une id^ 
des extraordinaires complications qu'am^ 
nent ces retards inusit^. 

Voici une histoire, entre autres, que noun 
raconte un jeune avooat triis mele aux choses 
du Palais. Au commencement de l'ann6e 
derniere, deux associ^ tenaient une maison 
de bijouterie rue Montorgueil ; comme il ar- 
rive la plupart du temps lorsque deux hom- 
mes s'associent, I'un de^ deux mit I'autre 
"dedans," saivant une expression bien pari- 
sienno. Mais il le mit d'une fagon flagrante, 
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avec une foule d'escroqueries et de d^toorne- 
ments par-dessus le march^ Que faire? 
Porter plalnte au procureur de la Il6publi- 
qne 7 Tin avocat s6rieux dissuade toujours 
un client vol6 de porter plainte. II arrive 
des milliers de plaintes par jour an cabinet 
du procureur, dont la plupart sont tellement 
ridicules qu'on n'y prend m^me pas garde, et 
il s'ensuit que beaucoup de plaintes bien fon- 
dles passent absolument inaper^ues. 

On ne peut pas' s'imaginer la quantity de 
citoyens qui, ft Paris, se plaignent les uns des 
autres et s'accusent r^ciproquement des pires 
infamies. Le procureur de la R^publique— 
tout cela par parenth^e — dispose de temps 
ft autre toutes ces plaintes suivant les quar- 
tiers, et les renvoie aux commissaires de po- 
lice ; les commissaires de police en cbargent 
leurs secretaires, et les secretaires, quand lis 
n'ont pas autre chose ft faire, vont demander 
des renseignements ft des concierges. C'est 
purement de la farce. Mais revenons ft nos 
associds. 

L'avocat de Tassocie vol6 conseilla done ft 
son client, non pas de d^poser une plainte 
centre le voleur, mais de I'actionner devant 
une chambre civile jugeant correctionnelle- 
ment, ft savoir I'assigner en police correction- 
nelle, ce qu'il fit, 

Plusieurs mois se passdrent, sans que Taf- 
faire ett d*autres suites. On ignorait ce qu'6- 
tait devenue Tassignation : Tavocat avait beau 
insister, Taffaire etait renvoy^e de quinzainei 
en quinzaine ; les juges, de hordes, ne savaient 
plus quoi juger ; ils avaient beau exp^dier 
cinquante affaires par audience, Tarri^re ne 
s'^coulait pas, et le proc^ de la rue Montor- 
gueil ne trouvait pas ft se caser. Cependant 
I'entreprise etait gravement compromise ; 
Vassocie vole, qui comptait sur une reparation 
et des dommages-interets, souflfrait cruelle- 
ment de la situation. 

I —Mais enfin, disaiMl ft son avocat, j'ai 
assigne mon associeen police correctionnelle. 
Le proc^ ne peut pas se discuter : je suis 
vole d'une fayon evidente. Quand Taffaire 
viendra-t-elle ? 

— Je n'en sais rien, repondait invariable- 
ment Tavocat 

—Mais enfin, elle viendra, je suppose ? 

— Peut-^tre. 



—Comment I peutretre? II pourrait se faire 
qu'elle ne vlnt pas ? 

— Parfaitement 

— II pourrait se faire qu'en France unhom- 
me ne pdt se plaindre devant la justice d'a- 
voir ete devalise ? 

— Certainement 

. — Mais, alors, il n'y a pas de juges? 

— Si, il y en a, et d'excellents. Mais, i 
Paris, du moins, il n'y en a pas assez. Son- 
gez que des milliers de personnes sont dans 
la meme situation que vous, et que lee joges 
ne peuvent pourtant pas juger ft tort et ft tra- 
vers, accident qui, malgre tout, arrive encore 
quelque fois. 

— Enfin, que me conseillez-vous de Dedre? 

— Je vais vous donner un conseil qui vous 
etonnera peut^tre : votre associe vous a vol^ 
il a compromis vos interets, vous Pavez assi- 
gne 7 Eh bien, reprenez-le 1 

—Oh! 

— Arrangez-vous avec lui, codte que coiite. 
Quant ft la justice, ne comptes paa dessos. 

Le client suivit le conseil de I'avocat, qui, 
par hasard, etait bon, et le voleur et le vol6, 
apr^ une longue discoide, se donn^rent une 
amicale poignee de main. 

Mais combien ne peuvent s'arranger d'one 
fayon aussi pacifique I Comment peuvent n 
defendre des mutiies, par exemple, pauyres 
diables victimes de voitures ouide chemins 
de fer, qui, depuis deux ans, attendent une 
indemnite au prix d'nn bras on d'une jambe? 
Hfttons-nous, d'ailleurs, d'ajouter que les com- 
pagnies abusent de la situation ; elles offrent 
aux victimes des indemnites ridicules, et 
finissent par traiter ft Tamiable pour unmor- 
ceau de pain. Lea usuriers s'en mdlent— au- 
jourd'hui les usuriers se meient de tout— ib 
offrent cinq cents francs comptant pour des 
dommages et interets qui arriveraient peut* 
etre ft dix mille francs dans ciiaq ou six ans. 

Et les heritages suspendns ! £t les admi- 
nistrateurs judiciaires mangeant tranqoiUe- 
ment la fortune, pendant que let heritieis 
legitimes meurent de faim, comme le fait 
trds bien remarquer M. Aureiien 6choll,das8 
le Matin ! Les exemplea sont nombxeux de 
ce dernier cas. 

Fouillis et gftchis partout Ck>mment s'en 
tirer ? II eocisU en province des tribimata q^ 
nejugent pas cent affaires par an, et, ft Pari8» 
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lea joges sont ahoris de bci^ogne. Paris n'a 
paa Bsaez de jnges ; en revanche^ U a taormiment 
tPafMTehxBtes, 



COURT OF QUEEN'S BENCH. 

Quebec, Oct 7,1886.. 

Before Dobion, Ch. J., Monk, Tessibr, Choss, 

Baby, JJ. 
Hill et al. (defts. below). Appellants, and 
Atty.-Gbnhral (plff. below), Respondent. 
Surety — JRe^H/nsibility — Deviation from etipvlor 

Hon of Contract, 
Held : — That sureHea for the due performance 
of a contract are not respormble for money 
advanced to their principal, contrary to the 
stipulaHons of the contract 

On the 13th May, 1882, at Bimouski, the 
appellant, John Hill, Dominion land sur- 
veyor, with the two other appellants, Ferdi- 
nand Fortunat Rouleau and Michel Ringuet, 
entered into an agreement with the Minister 
of the Interior, to the effect that the appel- 
lant, John Hill, should survey, for the Govern- 
ment of Canada, certain townships, and frac- 
tions of townships, in the North-West Terri- 
tories, described in a schedule annexed to the 
deed of agreement, and the two other defend- 
ants became security to the extent of $4,000, 
for the satisfactory execution of the contract 
by HilL In a set of printed instructions 
addressed to the appellant, John Hill, by E. 
DeviUe, chief inspector of Dominion land 
surveys, annexed to, and forming part of, 
that agreement, there is the following closing 
sentence:— 

" It must be understood that no money wHl 
be paid on account of your contracty unless such 
liketehes of the work done are duly received" 

Notwithstanding this stipulation of the 
contract, the Grovemment of Canada, before 
and during the execution of the surveying by 
the appellant Hill, advanced to him the sum 
of $1,510. 

HiU, having failed to satisfactorily perform 
the sorveys agreed upon, the Crown sued him 
and his sureties. Rouleau and Ringuet, not 
only for the money advanced, but also for an 
amount of damages stated to consist in the 
extra cost of correcting Hill's surveys. 

At the trial, no proof was adduced of actual 



damages having been suffered by the Cana- 
dian Government, and the Crown, by a 
written declaration filed in the case, aban- 
doned all claim to dami^^es. 

On the 26th of November,1885, at Rimouski 
the Superior Court condemned the three 
defendants, jointly and severally, to pay to 
the Crown the sum of $1,510. 

In appeal, at the argument, counsel for the 
two sureties. Rouleau and Ringuet, cited the 
following authorities: — Story on Contracts, 
pp. 566, 568 and 570 (edition of 1884); 28 
Laurent, Nos. 167, 170 and 177; Dalloz, R^p. 
de Juris, vbo. Cautionnement, Nos. 74 and 
319 J avil Code, art 1929. 

On the 7th October, 1886, the Court of 
Appeal (Tessier, J., diss,) held: 1st. As re- 
gards the defendant, appellant. Hill, he had 
been rightly condemned, in the Court below, 
to reimburse to the Crown the amount, 
$1,510, claimed from him by this suit 

2nd. As regards the two sureties. Rouleau 
and Ringuet, they were not liable to pay to 
the Crown the sum in question, by reason of 
the covenant in the contract between the 
Crown and them, to be found in the set of 
printed instructions forming part of the con- 
tract, by which covenant it was agreed that 
Hill should not receive from the Crown any 
money, on account of the contract, until after 
he. Hill, should have completed his contract, 
—and that the obligation to refund such 
advances formed no part of the contract of 
suretyship of the defendants, appellants, 
Rouleau and Ringuet. 

The following is the judgment :— 

" Consid^rant que par le contrat entie I'ap- 
pelant, John Hill, avec sa Majesty, le 13 mai, 
1882, le dit John Hill s'est oblig6 d'arpenter 
et de diviser suivant les instructions qu'il 
recevrait du Ministre de I'lnt^rieur, ou de 
rinspecteur en Chef de Tarpentage des terres 
de la puissance du Canada, les cantons men- 
tionn^s en la c6dule annexe au dit contrat et 
tout autre canton, ou fraction de canton, qu'i 
demande rinspecteur en Chef des arpentages 
des terres de la Puissance pourrait lui donner 
k arpenter ; 

•*Et consid^rant qu'il fut convenu ft ce con- 
trat que le dit John Hill ne commencerait 
que le, ou vers le ler juillet 1882, et qu'il 
compl^terait le dit arpentage et rapporterait 
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sea plans et notes locales (field-notes) le, ou 
avant le ler avril 1883, et que les arpentages 
seraient terminus ft la satisfaction du minis- 
tre de Tint^rieur, il lui serait pay6 la somme 
qu'il m^riterait pour tel arpentage, d'apri^s 
les prix mentionn^s & la dite c^dule annex^e 
au dit acte de contrat ; 

** Et consid^rant que par un ^crit, en date 
du 13 mat 1882, les deux intim^s, Ferdinand 
Fortunat Rouleau et Michel Ringuet, se sont 
port^ cautions envers 8a Majesty, jusqu*ft 
concurrence de la somme de $4,000, que le 
dit John Hill accomplirait toutes et chacune 
des obligations qu'il avait contract^es par le 
contrat ci-haut mentionn6 ; 

" Et considerant qu'avant et pendant I'ex^- 
cution de I'arpentage entrepris par le dit 
John Hill, Sa Majesty lui aurait pay^, par 
avance et ft compte des arpentages qu'il de- 
vait faire en vertu du dit contrat, di verses 
sommes de deniers, au montant de $1,510 ; 

** Et considerant que lo dit John Hill n'a 
pas rempli les obligations, ft lui impos^es par 
le contrat du 13 mai 1882, et que los travaux 
et arpentages qu'il a faits ne Tout pas ^t^ 
conform^ment aux instructions (lu'il avait 
regues, que ces arpentages ont et6 tout-ft-fait 
irreguliors et ne sont d*aucuno utility et va- 
leur, en sorte que Sa Majesty a ^t^ obligee de 
les faire recommencer ; 

" Et considerant que, par cette action, Sa 
Majeste a reclame du dit John Hill et des 
dits Ferdinand Fortunat Rouleau et Michel 
Ringuet, ses deux cautions, — lo. le rombour* 
sement de la dite somme de $1,510, avanc6e 
au dit John Hill, sur et ft compte du prix de 
ses dits ouvrages; 2o. une somme de $4,000 
pour dommages causes par rinex^cution de 
ses obligations ; 

"Et considerant que cette reclamation 
centre le dit John Hill, pour le rembourse- 
ment de la dite somme de $1,510, est bien 
fondee et qu'il n'y a pas d'orrour dans le juge- 
ment de la Cour de premiere instance, qui 
a condamne le dit John Hill ft rembourser 
la dite somme de $1,510, avec interet du 18 
mars 1884 ; 

" Mais considerant que les dits Ferdinand 
Fortunat Rouleau et Michel Ringuet ne se 
sont pas portes cautions pour le rembourse- 
ment des sommes de deniers quo Sa Majeste 
pourrait avancer an dit John Hill et que les 



avances, qui ont ete faiteB ft ce dernier de la 
somme de $1,510, Pont ete en contravention 
des termes du contrat, dans lequel il etait 
stipule que le dit John Hill ne serait pay^ 
qu'apr^ Texecution complete et enti^ de 
ses obligations ft la satisfaction du ministre 
de I'interieur ; 

'* Et considerant que les dits Ferdinand 
Fortunat Rouleau et Michel Ringuet ne sont 
pas responsables, en vertu de leur caution- 
nement, du remboursement de la dite somme 
de $1,510,— et qu'il y a erreur dans cette par- 
tio du jugement rendu par la Cour de pre- 
miere instance le 26 novembre 1885, qui a 
condamne les dits Rouleau et Ringuet ft payer 
conjointement et solidairement avec le dit 
John Hill la dite somme de $1,510, avec in- 
ter dt com me susdit ; 

" Cette Cour confirme le dit jugement du 
26 novembre 1885, quant au dit John Hill, 
et le condamne ft payer ft Sa Majeste la dite 
somme de $1,510 avec interet ft compter du 
18 mars 1*884, et renvoie Paction de Sa Ma- 
jeste, quant aux dits Ferdinand Fortunat 
Rouleau || Michel Ringuet ; 

" Et la Cour declare de plug que, si cette 
demande n'avait pas ete faite par Sa Ma- 
jeste, mais par des particuliers, leur action 
et demande aurait ete renvoyee avec depens, 
tant en Cour de premidre instance que sur 
cet appel." (*) 

Jules E. Laru<^f Q.C., for the crown. 

F. X, RouUau for the defendants. 
(J. o'f.) 

COURT OF QUEEN'S BENCH. 

Quebec, Oct 7, 1886. 
Monk, Ramsay, Tessies, Cross, Baby, JJ. 

Lakue es qual, (plff. below), appellant, and 

Rattray (deft, below), respondent 
Intervention — Substitute — Tvior ad hoc — 

a a 269. 

Held : — 1. ThepersoJis in who9eJavor aprtperty 
is mbstituied are entitled to intervene for the 
protection of their interest, in an action dir 



(*) On presentingr to the government of Canftdaao 
authentic copy of the judionent «id taxed bills of 
costs, the defendants, Roaleau and Ringuet, cu«br 
petition of ri^ht, compel the payment of sach costs- 
(Reporter's note). 
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recUd againgt a truske administering the 
property under a marriage contract, to have 
him removed from the position of trustee and 
to compel him to give an account of his ad- 
ministration, 
2. A tutor ad hoc may be appointed to represent 
subsHhUes who are minors, for the purpose 
of making such interventim. Art. 269 of 
the CivU Code is not exclusive of all extenmon. 
Rahsay, J. This case comes up before 
us on a very contracted question.** The 
mother of the minors, Young, by her curator, 
she being interdicted for prodigality, brought 
an action against respondent to have him re- 
moved from the position of Trustee under her 
marriage contract, and to compel him to give 
an accoimt of his administration. 

The marriage contract created a substitu- 
tion in lavor of her children, and they, being 
minors, intervene, by appellant, who takes the 
quality of tutor ad hoe, as interested in the 
result of the litigation. This intervention 
was met by a demurrer. It is contended that 
the minors have no interest in the Htigation; 
that they have no right to urge grounds pecu- 
liar to themselves in the suit of another, and 
thirdly, that the appellant has taken a quality 
to which he has no right 

The argument on the first of the grounds of 
demurrer, does not apply to the present case. 
No interest can be more direct than theirs. 
They desire to have a trustee removed for 
unfaithful or bad management of his trust, 
the property of which is substituted in their 
favour. Being in the suit, they are to urge 
their own rights, and they cannot be pre- 
cluded from so doing by an exception that 
might shut the mouth of the original plaintiff. 
Art 154, C. C. P., is express on tho point : 
" Every person interested in the event of a 
pending suit is entitled to be admitted a 
party thereto, in order to maintain his 
rights,"* 

On the third point, the judgment says that 
Art 269, G C. provides for '* the only case 
where a tutor ad hoc can be appointed to 
minors." This may be the interpretation to 
be given to the article, but certainly the 
article does not say so. 

The argument in support of the judgment 
aeems to be this: the tutor ad hoc is only 



given to discuss judicially with the tutor, mat- 
ters in which the tutor is interested. That it 
is a tutor who should be appointed for any 
other purpose. I have already pointed out 
that this is the scope of art 269, but that 
there is no reason to make it exclusive of all 
extension. The words, ad hoc, appear to me 
to signify very littla Ordinarily, one tutor 
only is named, but two or more may be 
named, and these are often tutors to a por- 
tion of the property to be administered, (Art 
264, C.C. They are then tutors ad hoc A 
tutor may also be appointed to the person of 
the minor, and another to the property. The 
latter is surely ad hoc. 

Now what have we here — there is no tutor 
to the person, none is required, but by the 
same formalities as a tutor is named, a tutor 
is appointed to the only transaction the 
minors have. 

I see no irregularity or inconvenience in 
that. 

It has been said that tho tutorship is ddtirey 
and that tlie appointment of a tutor is fixed 
by the law. I do not see the force of this. I 
don't remember, if I ever knew how it came 
about, that under the customs, tutors were 
only dative. As a matter of law, they are all 
datives under the custom of Paris, and the 
tutor called ad hoc, in this instance, was 
appointed by the court- As a fact, not one 
minor in a hundred has a tutor given to 
him. The majority of the court is to reverse. 

Judgment reversed, Tessier & Cross, JJ., 
diss. 



SUPERIOR COURT— MONTREAL.* 
Cession volontaire de Mens — Effct— Transport 
subsequent par le tWAt^ur, 
Jug 6 :--Bien que la cession volontaire de 
biens par un d^biteur & ses cr^anciers ne 
d^pouille pas le d^biteur de la proprL6t^ de 
ses biens, oUe constitue ii^anmoins en favour 
des cr^anciers un mandat irrevocable qui a 
pour effotfte priver le d6biteur du droit de 
disposer autrement de ce qu'il a ainsi c^e. — 
Jacob V. Jacob, Jett^, J., 1 7 sept. 1886. 

Acie des licences de. Qutbcc — Certijicat — Con^r- 
motion — Conseil municipal, 

* To appear in Montreal Law Reports, 2 S< C. 
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JuGfc:— Que sous TActe des Licences de 
Quebec (1878), il est de la competence du 
conseil municipal de 8*enqu6rir si Tapplicant 
atenu par le pa8s6 son h6tel dans les condi- 
tions voulues par la loi, avant de confinner 
son certificat ; et qu*une fois ce certificat 16- 
galement confirm^, le conseil ne peut revenir 
sur sa decision sur ce point— Normandin v. 
Hurteau, Loranger, J., 14 septembre 1886. 



Procedure — Replication to answer-in-law. 
Held :— That facts cannot be alleged in 
replication to an answer-in-law, and allega- 
tions of fact contained in such replication 
may be struck out on motion. — Lockie v. 
Mvilin et cU., Taschereau, J., April 7, 1886. 

Pleading— Compen9ation--Incidental demand. 

Hbld :— 1. That a claim for damages can- 
not be set up in compensation of an action in 
revendication. 

2. That the defendants may set up by in- 
cidental cross demand to an action in reven- 
dication, a claim for damages, if both claims 
(in revendication and for damages) arise out 
of the same contract.— XocAi^ v. MuUin et ai., 
Taschereau, J., April 16, 1886. 



Municipal taxes—Special assessment-^Exemp' 
tion— 41 Vi<^. (Q.)c. 6, ». 2Q— Educational 
Institution. 

Held:— That the exemption from munici- 
pal taxes enjoyed by educational institutions 
under 41 Vict. (Q.) c. 6, s. 26, extends to taxes 
imposed for special purposes, e. g.y the -con. 
struction of a drain in front of their prop- 
erty.— ixi dti de Montrial v. Xe« Ecclisiaa- 
tiques du Siminaire de St. Svlpice^ Loranger, J., 
Dec. 31, 1885. 

Ecrii — Pnuve testimoniale — Examen de la par- 
tU — Decision d VenquAte — Bivision. 
JuGfe : —Que Tarticle 1234 du Code Civil qui 
d^cr^te que, daens aucun cas, la preuve testi- 
moniale ne peut 6tre admise pour contredire 
ou changer les termes d'un ^crit valablement 
fait, ne s'applique pas & la partie qui peut 
admettre et avouer, memo lorsqu'elle est en- 
tendue comme t^moin, que I'^crit valable- 
ment fait ne contient pas toutes les conven- 



tions qu'elle a faite.— IfcOwitwB v. Jfiilar, 
Mathieu, J., 10 octobie, 1886. 

Opposition — Frais — Outilt insaisissaUes. 

JxjQt :-— lo. Que par Particle 556 du Code 
de Procedure Civile les outils et instruments 
ordinairement employes pour le metier du 
d^biteuif ne sent pas d^clar^s insaisissables, 
mais que le dit article declare seulement 
qu'ils devront ^tre laiss^s an d^biteur i son 
choix. 

2o. Que le d^biteur doit faire ce choix lors 
de la saisie, et que sMl ne le fait pas, Phuissier 
peut et doit saisir la totality des effets, moins 
ceux express6ment d^clar^s ins&isissables. 

3o. Que si subs^uemment le d^bitear 
veut exercer son droit, il devra le faire k ses 
frais. — Ross v. Lemieux, Taschereau, J., 8 
octobre, 1886. 

L'acU des licences de QuSbec, 1878— iVoWW- 
Hon — Cirque et mtnagerie — Reprheniatxom 
acrohatiques. 

JuGfe:— lo. Que sous "TActe des licences 
de Quebec de 1878'' (41 Vict, chap. 3), le 
juge des sessions de la paix a juridiction 
pour ^maner un mandat de saisie des biens 
d'un cirque ou d'une menagerie sans avis ou 
condamnation pr^alable. 

2o. Qu'un " cirque," dans le sens de la loi, 
consiste en spectacles 6questres donnds dans 
des enceintes circulaires; et qu'une repr^ 
sentation d'exercices acrohatiques, danses et 
exercices corporelles sans 6cuyers ou chevaux 
n'est pas un cirque. — Sparrow <fc Demoyenj & 
Lamhey Loranger, J., 14 septembre 1886. 



Evictionr^Demolition of Buildings byproprietoT 
of Land— Possession— Nuisance. 

The defendants had leased certain land, 
with stipulation that it should be sublet 
only to persons approved of by them ; that 
no liquor was to be sold thereon, and defend- 
ants should have right of entry, at any time, 
and right of ejectment of any tenant who 
did not conform to the terms of the lease. 

Held :— That the defendants were justified 
in causing the demolition of btdldings existr 
ing on such land, the buildings in question 
being used for the sale of spirituous liquors, 
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contrary to law, and for purposes of prostitu- 
tion, and the defendants never having au- 
thorized the construction thereof by the 
plaintiff, whose occupancy, moreover, was 
not proved. — Bacon v. The Canadian Pacific 
Ry, Co,, Torrance, J., Sept. 13, 1886. 



Dilatory Exception — Parties to a promissory 
note — Action en garantie, 
Hbld : — That the maker of a promissory 
note cannot by dilatory exception stay the 
suit of the holder in order to call in the payee 
en garantie,— Block v. Laurance^ Jett6, J., Oct 
8,1886. 

Evidence—25 Vict {Q.)c. 6, s, 9— Examination 
of Consort — Action by Transferor, 
Held:— That under 36 Vict (Q.), ch. 6, 
sect 9, the right to examine a consort as a 
witness is conferred upon the adverse party 
only, and the evidence of the husband of the 
transferor of a claim is inadmissible in an 
action by the transferee, on the part of the 
plaintiff.— Xo;«iwe«M v. Price, Torrance, J., 
June 16, 1886. 

Exception diclinaioire — Evidence — Onus 
probandi. 

Where the defendant is sued in a jurisdic- 
tion within which he comes solely by virtue 
of a particular fact alleged in the declaration 
(e-g, that goods were sold to him in the 
district wherein the action is brought), and 
the defendant, by declinatory exception, 
denies such fact, the proof of the fact rests 
upon ,the plaintiff— ^SZiaw; v. Car tier, In Re- 
view, Doherty, Papineau, Loranger, JJ., May 
31, 1886. 

48 Vict* (Q.), ch, 29— Evidence of non-registra- 
tion — Index, 

Hbld :— In an action to recover a penalty, 
under 48 Vict (Q.),ch. 29, for non-registra- 
tion, the plaintiff is bound to establish not 
only that the defendant carried on business 
under a name indicating a plurality of mem- 
bers, but also that he failed to register the 
declaration in the mode and within the 
time prescribed by the statute. 

As to failure to register within sixty days 
after the passing of the statute, the plaintiff 



proved that defendant was carrying on 
business under a firm name after the sixty 
days, and further called a clerk in the ttUeUe 
office, who deposed that he had examined 
the index of the registers in that office, and 
that the only person of defendant's name 
and business therein mentioned, was regis- 
tered after the expiration of the sixty days. 

Held : — That this evidence was inconclu- 
sive ; that it is necessary to prove absence of 
registration in any of the books of the pro- 
thonoUmfs office, and that an examination 
of the index alone was insufficient More- 
over, the best evidence in such cases is a 
certificate of the prothonotary. — Pringle v. 
Martin, In Review, Doherty, Papineau, Lo- 
ranger, JJv May 31, 1886. 



ExecutionSaisie Arrit — Moneys of Employer 
in possession of clerk — Deposit in bank — 
C. C. P. ei2— Third Person, 

Hbld : — ^That a clerk or employee is not 
a ** third party " within the meaning of Art. 
612, C. C. P. His possession of his employer's 
moneys is not distinct from that of his 
master, and such moneys cannot be seized 
in the hands of the clerk by garnishment. 

The fact that the clerk may have deposited 
such moneys in a bank in his own name ^*in 
trust," does not affect the case. — Ontario Car 
Co, V. Quebec Central Ry, Co,, & Anderson, In 
Review, Johnson, Papineau, Loranger, JJ., 
May 31, 1886. 

Procedure — Answers to f aits et articles — Service, 
Held: — 1. That a judge in vacation has 
discretionary power to compel a defendant 
to answer interrogatories sur faits et articles 
at the prothonotary 's office during vacation. 
2. The order therefor may be served in 
Ontario. — Stanton v. Canada Atlantic Ry, Co,, 
Jett6, J., Sept 27, 1886. 



OXFORD LAW STUDIES, 
And this brings me to a not unimportant 
consideration : that the invaluable habit of 
first-hand work and constant verification can 
be formed and exercised in a limited field no 
less than in an unlimited one, and for the 
beginner, even better sa We no longer 
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make and transcribe notes and extracts, 
with infinite manual labor, in a huge ' com- 
mon-place book,' as former generations were 
compelled to do by the dearth of printed 
works of reference.* But since the law is a 
living science, no facilities of publishing and 
printing can ever keep pace with it. A 
student who intends to be a lawyer cannot 
realize this too soon. There is no need for 
him to make voluminous notes (indeed there 
is a great deal of vain 8ui)erstition about 
lecture notes) ; but those he does take and 
use ought to be made by him for himself, 
and always verified with the actual autho- 
rities at the first opi)ortunity. Another 
man's notes may be better in themselves, 
but they will be worse for the learner. As 
for attempts to dis{X3nse with first-hand 
reading and digesting by printed sum- 
maries, and other like devices, they are 
absolutely to be rejected. No man ever 
became a lawyer by putting his trust in 
such things; and if men can pass exami- 
nations by them, so much the worse for the 
examinations. It is, of course, needless to 
say this to scholars ; I now speak of purely 
professional exi^erienco. And in order to 
form the habit of first-hand work it is not 
necessary to possess many books, or even to 
have constant access to libraries. 

There is nothing to prevent any student 
of average means from having in his own 
copies of good modern editions the whole of 
the authentic texts of the Roman law. If, 
however, the Corpus Juris appears too for- 
midable, the use of select parts of the Digest 
has been greatly facilitated by the publica- 
tions of this University. Enj^li-^h authorities 
are less manageable, but the selections of 
leading cases which have boon published on 
both sides of the Atlantic (I may especially 
mention as the latest, and one of the best, 
Mr. Finch's, on the Law of Contracts) will 
go some way towards enabling the student 
to practise real search and verification with- 
out so much as leaving his own rooms. At 
the same time it is good to learn, as early as 



• The old *' Abridgments " nro nothing else than the 
commonplace books of eminent lawyers. 8ee the 
Drefaec (attributed to Hale) to Kolles Abridgment. 
llnie'H own unpublished comnionplaco book, an nmaz- 
iuK monument of minute indui^try, is preserved among 
the M;SS. of the Lincoln's luu Library. 



may be, tjie use of public libraries, cata- 
logues, and books of reference generally. 

Facility in such things may seem a small 
matter, but much toil may be wasted and 
much precious time lost for want of it To 
the working lawyer these tilings are the very 
tools of his trade. He depends on them for 
that whole region of potential knowledge, 
whicli, as I have said, must bear a large pro- 
portion to the actual And where can one 
learn the mechanism of scholarship, general 
or special, better than at Oxford?— i^r«lmcit 
Pollock in Law Quarterly Review. 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Oct. 30. 

Judicial AbandanmenU. 
Francis G^liDas, Sorel. Oct. S3. 
TbomM Laog, Caldwell, district of Ottawa. OcL 23., 

Curator Appointed. 

Re John Haly et a1., Montreal.— Kent k Tttreotte 
Montreal, curator, Sept. 15. 

Dividendt. 

Re J. D. Tellier. Sorel.— First diridend payable Sot. 
17, Kent Sc Turootte, Montreal, curator. 

Re Alex. Waters.— Dividend payable Nov. 15, F. 
Penfold, curator. 

Separation at to propertp. 

Dame Eva Bcrtoa vs. Etienne Demers, batcher, 
Longueuil, Oct. 26. 

Notarial Minuttg, 

Minutes of late D6sir4 La Rue, N.P.. St. Gervais, 
Co. I3oIIcchaji8c, transferred to Louis Abraham Wilfrid 
(luay, N.P., St. Qervais, Oct. 23. 

Metnbera elected. 

Hon. W. W. Lynch, Brome; Ed. dron, MuskiD- 
onK<5 ; L. P. Cardin, Richelieu; B. E. Spencer, Mil- 
s!i.<:quoi; Hon. A. Turcotte, Three Rivers: F. X. 
Lcmicux, L<^vis; L. T. N. L. Duplessis, St, Maurice; 
Joseph Morin, Charlevoix; L. T. Dorais, Nieolet ; A 
T. Johnson, M6gantic ; Hon. H. Morcier, SL Hyacin- 
the ; Hon. J. Blanchet, Beauce ; J. B. T. Richard, 
Montcalm ; Q. A. Nantel, Terrebonne ; J. E. Girouard, 
Drummond and Arthabaska; P. E. Le Blanc, Laval; 
H. J. Martin, Bonavcnture; E. Lafontaine, Napier- 
ville; T. C. Casgrain, Quebec; J. Picard, Richmond 
and Wolfe; L. Sylvcstre, Berthier; B. 0. Martin, 
Rimouski; L. Basinet, Joliette; F. 6. M- D^^e, 
L'l.-let; Jules Tesj>ier, Portneuf; W. J. Poupo^^ 
Pontiac; E. H. Lalibertd, Lotbini^re; J. E. Robi- 
doux, Chftteauguay ; 0. Murphy, Quebec West: J. 
Pilon, Bagot; £. H. Bisson, Beauhamois; 0. G. Bour- 
bonnais,Soulanges; N. E.Cormier, Ottawa; G.A.E. 
Gai;non,Kamouni8ka; J. S. Hall, jr., Montreal West : 
F. Trudel, Champlain ; G. H. Desch^nes, Temiscooats. 
Duftriet maai^ratt. 

Menalque Tremblay, advocate, appointed district 
magistrate in the county of Gaspd. 
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Sf^ S^g»^ M^m. 



Vou IX. NOVEMBER 13, 1886. Na 46. 



'"Stadent" makes an enqairy with re- 
ference to statements by prisoners who are 
represented by counsel It mnst be remem- 
bered that Mr. Justice Stephen's opinion, to 
which he refers, is not generally concurred 
in by his brethren on the bench. The prac- 
tice in Canada and England has, we believe, 
been similar, viz., that where a prisoner is 
represented by counsel, any statement he 
may desire to make to the jury should be 
presented through his counsel Mr. Justice 
Stephen and some other judges in England 
have admitted a statement by the prisoner, 
even when represented by counsel, and 
possibly, under Sect 45 of our Criminal Pro- 
cedure Act, judges might consider that they 
liave a discretion to grant the prisoner a 
similar privilege in this country. We do 
not know if the question has ever been 
formally presented to the Court, but some of 
our readers may be in a position to furnish 
information on the point. 



The Xaio 2tf?iea, referring to another efifu- 
8ion of the same Judge, says :— " Mr. Justice 
Stephen has not, we think, sufficiently con- 
sidered the tendency of some of the language 
he has used in his recent article in the 
Nineteenth Cfen*Mry on Lord Bramwell's Crimi- 
nal Evidence Bill, with regard to the fre- 
quency of perjury. When a judge of the 
High Court informs the public that ''there 
are temptations under which almost every- 
one would lie," he does not make it easy for 
himself or his fellow-judges to inflict a 
proper penalty upon perjury in the rare cases 
in which it is not merely demonstrated 
beyond reasonable doubt,but actually brought 
home by legal proof. We think, too, that 
when the learned judge goes on to express 
bis opinion that the feeling prevalent 
amongst " honorable men in common life," 
that "it would be morally impossible for 
them to tdl a willful lie on a solemn 
occasion like a trial in a court of jus- 



tice * * * proceeds much more than they 
suppose from the fear of being contradicted 
and found out," he casts an unnecessary slur 
on the veracity of his countrymen in gener- 
al That perjury, or at least untrue evidence, 
is a matter of "daily experience" in British 
courts of justice is unfortunately only too 
true. But it must not be forgotten that those 
who swear to a bad case are, in a lai^ pro- 
portion of cases, men who have already 
shown themselves to be devoid of a nice 
sense of honor, inasmuch as their false evi- 
dence is given in the attempt to bolster up a 
case which they are unconscientiously main- 
taining, whether as plaintiffs or defendants. 
That amongst those who will set up an un- 
truthful claim or defence, as the case may be, 
for the sake of a personal advantage, there 
are few who will stick at a safe perjury, is 
no doubt true, just as it is true that any vul- 
gar thief will readily perjure himself, if he 
can so escape punishment And it is also 
true that many men will midntain a lawsuit 
with the object of retaining or getting posses- 
sion of property which does not rightfully 
belong to them, who would not think of 
committing a theft But these men, though 
they may generally be looked upon as 
honorable, only show by their conduct that 
their sense of honor is superficial and con- 
ventional ; and to draw conclusions from the 
prevalence of perjury amongst this class as 
to the conduct of Englishmen in general, is 
to build an inference upon far too narrow 
a basis." 

OFFICIAL LAW REPORTS. 
The by-law of the General Council, impos- 
ing an additional fee of $15 per annum for 
an official law report, merits attentioxL A 
meeting of the Montreal Bar was convened 
on Saturday last to consider the scheme, and 
this meeting almost unanimously declared 
against the by-law, and demanded its repeal 
So strong was the feeling that a proposition 
for an adjournment was voted down by a 
large majority. The objections to the by-law 
seem to have been based on several grounds. 
In the first place, there were some at least 
who frankly admitted their objection to be 
taxed to the proposed extent There are 
some of the younger members who have 
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plenty of time on their hands, and not much 
income, and these prefer to consult reports 
in the library of the bar, or in the office of a 
friend or senior partner, rather than become 
the proprietors of a copy under a compulsory 
tax. But a lai^r number seemed to object 
to the scheme, because it made them liable 
to an assessment without their knowing pre- 
cisely what they were to receive for it. The 
reports, it was stated, were to be issued 
under the direction of a committee, which 
naturally would be of uncertain and varying 
composition, and there was no guaranty that 
the work would be acceptable to the profes- 
sion. They were asked, in short, to buy a pig 
in a bag, and to bind themselves to repeat 
the transaction in every future year. 

Prima facie, this objection has consider- 
able force. Independent work is usually 
better done than official work. Those who 
take up a task because they have some 
special aptitude or liking for it, generally 
work better than those who assume an office 
merely because there is a certain number 
of dollars attached to it In England, for 
centuries, there were none but independent 
reporteis, and many of these early reports 
are of conspicuous merit 

But the great argument urged in favour of 
an official report, is that it would supersede 
all others, and avoid the duplication of the 
same cases in contemporaneous series in 
different hands. In answer to this, the ob- 
jection was stated at the meeting of the bar, 
that there was no certainty of such a result, 
and that tiie effect mi^^ht simply be to sad- 
dle the profession with an additional report 
of indifferent quality. This was a serious 
objection, to which the solitary representa- 
tive of the general council present at the 
meeting had no answer to make. Unfortu- 
nately, judging by the experience elsewhere, 
the objection has considerable strength. In 
England, for example, there was no attempt 
at an official report until 1866. At that time, 
the contemporary reports cost about $200 per 
annum. The bar then established the Law 
Beports, which it was expected would super- 
sede all others. But what was the result ? 
Notwithstanding the large staff employed on 
the Law Reports, and the great number of 
volumes published, the profession have con- 



tinned to sustain three other independent 
systems covering the same ground. These 
are the Law Journal Reports, the Law Times 
Reports, and the Weekly Reporter. Recently, 
a fifth series, in connection with the London 
TimeSj has been established, and appean to 
prosper. 

Our own experience here, as &r as it goes, 
is to the same effect Two years ago, know- 
ing that many members of the profession 
were in favour of more systematic and com- 
plete reports, but knowing also that the feel- 
ing of the majority would resist taxation for 
this purpose, the writer went to Toronto to 
collect all the information available, in order 
to see how far the Ontario system (which 
includes the cost of the reports in the annual 
fees,) could be adapted to a voluntary system 
here. The result of our investigation was 
the establishment of the Montrxal Law 
RfiPORTS, in connection with this journal 
This system was established after consulta- 
tion with, and with the unanimous oonca^ 
rence of the editorial committee of the Jvf 
rist, who had represented it for 27 years, from 
its first issue. It was fuUy expected that 
the new scheme, so far as Montreal was con- 
cerned, would have embraced and consoli- 
dated the promiscuous reports then existing. 
In the result, however, the printer of the 
Jurist announced his intention of continuing 
the work on his own account, even at a loss, 
and the expectation of a general consolida- 
tion, without which the new system would 
not have been undertaken, was defeated. 
The natural result of duplication is not only 
vexatious to the profession, but renders the 
work of reporting extremely unprofitable. 
This, in turn, affects the completeness of the 
reports, for those engaged in the work can 
only afford to devote a portion of their time 
to it, and sufficient assistance can not be 
paid for. The united profits of all the 1^ 
publications in this Province, it ifl safe to say, 
do not amount to one half of the sum paid 
to those engaged on the Toronto system of 
reports. There, the scheme of an official 
report has certainly succeeded well, but it 
must be remembered that the legal business 
centres in one city, instead of being scattered 
over many districts, there is but one langu- 
age, and the profession is nearly double in 
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number. Even at Toronto, however, there 
are two other legal publications containing 
reports, which cost 810 per annum. 

To come back, then, to the objection 
stated, there was no certainty under the 
system proposed that consolidation would 
be successfiil, or that all other existing 
legal publications would be suppressed. 
It must also be remarked that the scheme 
requires the general concurrence of the 
judges. At present, one of the series of 
reports is published by a judge, and it 
followed its editor to this city, from the 
town in which it was originally estab- 
lished. There is no reason to suppose that 
this would be absorbed by the new scheme, 
or that any other judge who did not find the 
official report satisfactory, might not prefer 
to edit and publish his own decisions. Under 
an official system, there must be a careful 
selection of cases and excision of numerous 
one judge decisions, or the work would be- 
come as bulky and costly as the Hanmrd 
published at Ottawa. While, therefore, we 
have always strongly favoured an official 
system, we have given sufficient reflection 
to the subject, during the last twenty-five 
years, to appreciate the practical difficulties 
that lie in the way. How to overcome these 
may be considered later. 



SUPERIOR CX)URT. 

' Aylmbb (Dist of Ottawa,) Oct 25, 1886. 

Before "Wurtblb, J. 

Stagey v. Bbaxtdin. 

Suit on Foreign Judgment — IntemationcU 

JurUdiction, 

1. A foreign judgment, to have extraterritorial 
force and effect, must be for a definite mm, 
it must be final, and must have been prO' 
novnced by a court having competency 
according to the rvks of private intemation- 
allow, 

2. According to the rvks of private interna- 

tUmal law, intemationdl jurisdiction is 
founded eitJier upon the defendant's domi' 
die or presence in the territory of the for- 
eign tribunal, or on his possession of pro- 
perty within such territory. Therefore 
where the exemplification of judgment filed 
did not on its face show the international 



competency of (he foreign court, and thtre 
was no evidence to establish tlie existence of 
any of the cases which would haw conferred 
such international competency, the action 
tvas dismissed, 

Pbr Cubiam.— The action in this case is 
brought to enforce a judgment rendered at 
Brockville, in the Province of Ontario, by 
the Queen's Bench Division of the High 
Court of Justice, to enforce what is techni- 
cally known as a foreign judgment 

The plaintiff, a trader at Brockville, sold 
goods to the defendant, who is an inhabit- 
ant of the Province of Quebec, and has no 
property in the Province of Ontario, and 
sued him for the price in the latter province. 
The suit was served in the Province of 
Quebec, and the defendant did not appear, 
and the judgment now sued upon was ren- 
dered on default 

A foreign judgment, to have extraterritor^ 
ial effect must, in the first place, be for a 
definite sum, then it must be a final judg- 
ment, and lastly, it must have been pro- 
nounced by a competent Court But the 
competency of the court must be established 
and determined by the rules of private in- 
ternational law. 

According to the principles of private in- 
ternational law, a foreign court has an 
international competency which entitles its 
decrees or judgments to recognition in the 
courts of other countries : — 

L When the defendant is domiciled with- 
in the jurisdiction of the court. 

II. When the cause of action arose within 
the jurisdiction of the court, and the defend- 
ant is personally served with the action 
within such jurisdiction. 

III. When the defendant is possessed of 
property, not merely illusory, within the 
jurisdiction of the court 

See 4 Burge, Colonial and Foreign Laws, 
p. 1015. Westlake, Private International 
Law, Nos. 109 and 381. Wharton, Conflict 
of Laws, Nos. 716, 792, 793 and 812. 

In the present instance, none of these cases 
existed, and therefore competency, accord- 
ing to the rules of international law, is want- 
ing. 

I dismiss the action with costs. The de- 
fendant may be indebted to the plaintiff, 
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but the latter has his recourse by an action 
in oar courts, and as his suit in Ontario was 
without any useful end, and is in fact an 
, abuse, he is mulct in costs. This practaoe of 
suing uselessly in Ontario, and throwing 
double costs on the defendant, is only too 
common and should be stopped. 

The judgment is as follows : 

"The Court, &c. 

"Seeing that the suit in this cause has 
been brought to enforce a judgment obtained 
by the plaintiff in the Province of Ontario, 
against the defendant, an inhabitant of this 
pipvinoe, and rendered at Brockville, by the 
Queen's Bench Division of the High Court of 
Justice for the Province of Ontario, on the 
10th July, 1883; 

"Considering that, to have an extraterrit- 
orial force and efSact, it is requisite that a 
foreign judgment be for a definite sum, that 
it be final, and that it have been pronounced 
by a court having competency according to 
the rules*^of private international law ; 

" Considering that according to the prin- 
ciples of private international law, inteiv 
national jurisdiction is founded either on 
the defendant's domicile or presence in the 
territory of the foreign tribunal, or on his 
possession of property within such territory ; 

" Seeing that the defendant has specially 
denied that he ever had a domicile in the 
Province of Ontario, or that personal service 
was ever made upon him within such Pro- 
vince, or that he ever possessed property 
therein; 

"Considering that it lay upon the plaintiff 
to establish the international competency of 
the court which pronounced the judgment 
sued upon; 

" Seeing that the exemplification of judg- 
ment filed does not on its face show the in- 
ternational competency of the foreign court, 
and that there is no evidence to establish 
the existence of any of the cases which would 
have conferred such international compe- 
tency; 

"Considering, therefore, that the foreign 
judgment sued upon in this cause cannot be 
recognized and enforced by this court ; 

" Doth dismiss the action with costs." 

W, R, Kenneyt attorney for plaintiff 

Henry Aylen, attorney for defendant 



OOUBT OF REVIEW. 

QuiSBBC^ April 30, 1886. 

Stctabt, Ch. J., Casauit, J., and AmsEWB, J. 
Thb Quhsn v. Gabon, Lbpage and Dion. 
Sureiy^Deviationfrom TervM of Bend. 

In this ccue, the defendant^ Oarm, being a 
Dominum land iurveyor, was engaged, by 
the Ocvemment of Canada, to ezeeiUe a 
survey of a township in the Norih-Wal 
Territories. 

In a bond, given hy Oaron and by his two sure 
ties, the other two drfendants, it vfos sHpu- 
lated, in accordance with a printed sd of 
oonditians issued by that government, thai 
" no advance of any sort " should be made 
to Oaron, on account of his contract for 
ihat survey. NeverUidess, and without tk 
apparent consent of the two sareHa, the 
Canadian Oovemment did make to Qcffon, 
on account of the intended survey, advanca 
to the extent of $1000. 

In this suU, the two sureties, as a means of dtr 
fence, alleged the fact qf such adwncei 
having been so made to the other defendaid, 
without their consent, and in violation of 
the essential condition of their suretytkij^ 

There were three distinct appearances and dh 
fences set up in the court beiouf. 

In the court below, the three drfendants uert 
condemned jointly and severally to pay tk 
above sum of $1500. 

The three defendants joined in one inscripti(m 
in review. 

In the Court of Review, reversing, in oneretpeet, 
^judgment of the court below, it was 

Hbld:— 1st That, since the defendants had 
been united in one demand in the court be- 
low, they had a right to tmitein onevfiscnp- 
tion in review ; 

2nd. That, inasmuch as without ike consent of 
the two defendants, the sureties, the Ciwm 
had, in violation qf its contract with thost 
sureties, changed the nature of itseontrad 
vith Oaron, the sureties had been rdeated 
from liability under the bond; and that 
the action of the Crown, as against £ft€fn, 
must be dismissed. 
The following is the text of the judgment: 
" La Cour, sidgeant en revision, ayant exa- 
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min^ la prat6dure et la preave de record et 
entenda les parties parleurs avocats eorle 
m^rite da jogement rendu en la pr^nte 
caose le 21 novembre 1886, de mdme que sur 
la motion, faite de la part da demandeur, 
pour £ure mettre de o6t^ rinscription en r6- 
▼ision fiidte par les ddfendears, et sar le toat 
miirement d61ib6r6 ;— 

^ Rejette la motion faite de la part da de- 
mandenr, poar faire mettre de c6t6 rinscrip- 
tion en rfiyision faite par les dtfendears, tans 
firaU; 

"Gonsid^rant qae le d^fendeur, Garon, a 
regOfPoor Tez^mtion d'an^contrat d'arpen- 
tage, les avanoes, poar le recoavrement des- 
qoelles il est poarsaivi en cette cause, et qu'il 
n'a fait aucune partie da dit arpentage ; 

" Omsid^rant que ledlt oontrat, qu'ont cau- 
tionn6 les deux autres d^fendeurs, Lepage et 
Dion, portait que le prix des arpentages ne 
serait pay^ftGaron qa'aprte quelesouvra- 
ges seraient terminus, et que les avanoes 
fiutes A Garon Tout 6t^ contrairement & oes 
conditions, et sans le ooncours ni le oonsen- 
tement des dites cautions, qui, quoiqu'elles 
fossent xesponsables de toutes les obligations 
acoesaoires que le dit contrat impoeait & Ga- 
ron, ne peavent pas I'^tre du remboursement 
des dites avances; 

" Confirme, quant au d^fendeur, Garon, et 
infirme, qoant aux autres d^endeurs, Lepage 
et Dion, le jugement prononc^ le 21 novem- 
bre 1885, par la Cour Sup^rieure, si^geant 
dans et pour le district de Rimouski, excepU 
en autant qu'il lenvoie leurs exceptions et 
leur defense en droit et renvoie Taction quant 
k eax, mais mms frais, vu que le tribunal n'y 
pent pas condamner la couronne,(*) et or- 
donne, poor ce qui est des d^pens en revi- 
sion, quails soient supports par les i>arties 
qui les ont faits, sauf le reoours des d^en- 
deuis, Lepage ^t Dion, centre Garon pour 

(*) Note op thb Rxpobtib.— In the late proviDce of 
Gsnada and in thia province, the settled jarispradence 
aa to the payment of ootta by the crown, has been and 
is that the crown ia obliged to pay such costs, and has, 
in the past, paid such costs, whenever the Court, in its 
jadgmant, declares ihat " lAe proeeedinff qf the ermon u 
aueh a owe <m§ voould have been ditmieeed with eoeU, had 
it heen hrought by a private party." Such is the decla- 
ration to bo foond in the judgment in appeal, at Que- 
bec, in the case, reported in 9 Legal News, p. 3)5, of 
Bill et oL, appeUanis, and Atty,- General, respondent 



leur part de ceax qui sent mis & la charge de 
Garon." 

Jules E, Larue, Q.C, for the Crown. 

Amlin ds Bemier for the defendants. 
(J. o'p.) 

COURT OF QUEEIPS BENCH- 
MONTREAL* 
Tutor and minor-Sale equivalent to rendering 
of account^ PrescriptUm — C. C, 2258. 

Held :— That a sale by a minor, emanci- 
pated by marriage, to her father and ex- 
tutor (without any account being rendered, 
but after the making of an inventory of the 
community existing between her father and 
mother), of her share in her mother's suo- 
ce8sion,~said sale containing a valuation of 
what was coming to her from her tutor — 
should be considered as equivalent to an 
account accepted and discharge granted, and 
therefore, under C. C. 2258 which is applic- 
able to such cases, the action of the pupil to 
annul the sale is prescribed by ten years 
from majority.— Gr^fifoirg et al d: Origaire et 
vir, Jan. 25, 1886. 

ArbUraiion— Mediators— Irregularities — 
Acquiescence, 

Hbld : — Where the parties agreed to sub- 
mit their differences to arbitrators and 
mediators, and notwithstanding serious irreg- 
ularities on the part of the mediators, pro- 
ceeded with the arbitration, that it was too 
late to complain of the irregularities after the 
award was reilQered. — Rutland dc Cassidy, 
March 27, 1886. 

RaUufay— Passenger jumping from Train in 
motion — Accident — Responsibility, 
Hbld : — That even where a railway com- 
pany is in fault, for not stopping its train at 
a station to which it has contracted to carry 
a passenger, nevertheless an action of dam- 
ages will not be maintained against the com- 
pany for injuries received by a passenger in 
jumping from a train in motion, such dam- 
ages being the result solely of the passenger's 

* To appear in Montreal Law Reports, 2 Q. B. 
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impradence. — Central Vermont Railroad <fc 
Lareau, May 27, 1886. 



WiU--C(m9tructi(m-—Sub9titution or Umfruct. 

A teetator having bequeathed his estate as 
follows : — *' I leave all my personal and real 
*' estate for the benefit of my wife and family 
** during her life if she remains unmarried to 
" receive and apply such funds as may be 
'* accruing out of it for the support and main- 
" tenance of the family and educating them 
*' if she again marry her dower is all that 
** she will have out of the estate the rest to 
" be equally divided among the children my 
** sons R and W. I wish them to enter the 
" ministry. . . . and I earnestly desire that 
" every facility be given them to get thor- 
" oughly educated. ..." 

Hbld: — That this created a substitution 
of which the widow was institute and the 
children substitutes, and was not a case of 
usufruct to the widow and nue proprUti to 
the children. 

2. That though both widow and children 
had for years acted on the latter interpret- 
ation they were not thereby deprived of the 
right to urge the other interpretation now. — 
Macdannell et a/. <fc Ross, April 28, 1882. 



Master and Servant— Accident to Employee^ 
RespongibiUty of Employer. 

The defendants were constructing a build- 
ing in the city of Montreal, and at their 
solicitation, men (of whom the plaintiff was 
one) were sent by the City Corporation to 
introduce water from the* street by a pipe 
connecting with the building. This could 
not be done without working inside as well 
as outside. A man passing along the wall, 
above where the plaintiff was working at the 
pipe hole, loosened and started a brick in 
the wall, and the brick, falling down, in- 
jured the plaintiff. A hammer had fallen 
previously and warning had been given to 
the men above. 

Hbld :— That the burden of proof was on 
the defendants to rebut the presumption of 
negligence, and this not having been done, 
the defendants were liable.— ^txww et ol. *& 
MonetU, Jan. 27, 1886. 



THE QUEEN'S REMEMBRANCER. 

The office of Queen's Remembrancer— to 
which Mr. George Frederick Pollock, the 
Senior Master of the Queen's Bench Divis- 
ion, has just been appointed — is one of the 
quaintest survivals of the pomp and circum- 
stance which surrounded the law in medie- 
val times. Much of this has been swept 
away, and many of these ceremonial offices 
have long since been abolished; but the 
Queen's Remembrancer still discharges some 
of his ancient functions, although the duties 
of the post cannot nowadays be regarded as 
very onerous. " As every one knows, he 
officiates every year at the Trial of the Py?. 
Every year, too, he presides over the cere- 
mony of doing service for ' the piece of waste 
ground called the Moors in the county of 
Salop, and for 'the tenement called '^the 
Forge " in the parish of St Clement Danes. 
It is then his duty, after the aldermen have 
duly cut certain faggots and counted certain 
horseshoes and hobnails, to see that there ^'is 
good number," that is, six shoes and sixty- 
one nails. Upon divers and sundry state 
ceremonials, too, the Queen's Remembran- 
cer, attired in his imposing rubes of office, 
with his wonderful headgear, the fashion of 
which dates, we can. well believe, from the 
time of Henry III., has a brave appearance, 
and excites the wonderment of the simple. 
But with these and [some Ifew other excep- 
tions, the duties of this Damons functionary 
are not discharged within the public ken. 

The office dates from the time of Heniy 
III.; at least no record exists of a Remem- 
brancer having been appointed before that 
date. It is, however, probable that its duties 
were discharged in earlier times by some 
one or more of the officers of the King's 
Court After the separation of the Exche- 
quer from the King's Courii, two " rememor- 
atores de scaccario" were appointed, and 
they long shared the duties of the office. 
This name, it may be mentioned, was deriv- 
ed from the "chequered cloth" on which, 
when the king's accounts were made up, the 
sums were marked and scored in counters, a 
fact which graphically illustrates the fiscal 
side of their functions. Both were at first 
king's clerks; but one soon became disting- 
uished aa king's remembranoer, and the 
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other as treasurer's remembrancer. One of 
their principal tasks seems to have been the 
making up into bundles the records, or, as 
they were more commonly called, the mem- 
oranda, or remembrances, of the Exchequer. 
A remembrance was wont to be made every 
year in each of their offices. The work was 
divided between the two functionaries, the 
treasurer's remembrancer making up his 
bundle under the heads of "Communia," 
which were the common or ordinary busi- 
ness ; " Compota," or accounts ; " Visus," 
views ; " Adventus," the advents of account- 
a^ts to the Exchequer, and so on. In the 
same way, too, the "Memoranda" of the 
king's remembrancer had like heads and 
titles. Among the *' Memoranda " of the 
Exchequer in those days were the king's 
writs, and precepts of many kinds relating 
to revenue and tenures ; commissions of 
bailiwicks, custodies, presentations and ad- 
missions of officers of the Exchequer and 
others ; pleadings and allegations of parties ; 
judgments and awards of the just icier, the 
treasurer and barons, and of the King's 
Council ; recognitions of debts and conven- 
tions of divers kinds ; accounts and views of 
account ; inquisitions and advents of sher- 
ifis, escheators, and so on through all the 
routine business which then belonged to the 
Exchequer. 

Then many "Memorandums," as Madox 
quaintly, if loosely, puts it, were entered in 
these rolls pro commodo regis by way of 
" Memorandum pro Rege " or " Loquendum 
cum Bege." Thus a "Loquendum" was 
entered for King Henry IIL, " touching cer- 
tain money imprested to the Archbishop of 
York " Others concerned such matters as 
debts due to the lung in Richmondshire ; 
the town of Bedford not being tallaged ; 
while even such a fact as that Peter de 
Chacepork, the keeper of the wardrobe, had 
not chax^ged himself with cloths and furs is 
made a note of, but it is explained, for Peter 
had already exceeded his allowance. Then 
an entry is made of a " Loquendum " anent 
tbe claim of a certain bishop to " have the 
chattels of his men who were fugitives or 
hanged,'* a quaint instance of episcopal ways 
and means. The case of the knights of 
Wiltshire owing ward to the Castle of Devi- 



zes ; the dispute as to the right of distress for 
the king's debts within the bishopric of 
Carlisle, and the claim of the executors of 
William de Vaux concerning the issues of 
the honor of Knaresborough, furnish other 
instances of the curious details recorded in 
the " Remembrances." 

The Chancery was, as every one knows, 
originally holden in the Exchequer. At the 
time of the separation, the writs and charters 
came to be entered by themselves in the 
"Rotuli Cancellaria," and then arose the 
custom of sending estreats of these into the 
Exchequer. These were called " Originaha " 
and "Extracta Cancellariae." They were 
copied out of the Fine Rolls, Patent Rolls, 
and other rolls of the Chancery, and out of 
them fines, &c., were taken and put in charge 
for the king's profit So, although the Re- 
membrancers had duties on both the fiscal 
and the Chancery sides of the Exchequer, 
the former greatly predominated. In fact, 
the King's Remembrancer kept the royal 
accounts. One record shows that on occas- 
ion they were sent into the country to col- 
lect the King's debts. A detailed examin- 
ation of these little known " memoranda " 
could hardly fail to throw light upon consti- 
tutional history in the times of the Planta- 
genets, and much of this ground has yet to 
be explored. But we have shown that the 
office is a hnk between the old world and 
the new, and that its functions still possess 
a curious interest, whether or no those of 
them that still survive can be regarded as 
having much practical value. — Law Journal, 
(London.) 



STATEMENTS BY THE ACCUSED. 
To the Editor of The Legal News : 

Sir,— I would feel extremely obliged if 
you could give me some information in your 
valuable Lbqal News on the following mat- 
ter: 

I see that in voL 9th Leg. News, p. 62, et 
seq,, you publish Mr. Justice Stephen's opinion 
in favour of the right of the accused to make 
a statement of his case, even when he is de- 
fended by couneeL Is there any doubt under 
awr laws on this point ? I see by 32 & 33 
Vic. ch. 29, sec. 45, that " All persons tried 
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for an indictable offence shall be admitted, 
after the close of the case for the prosecution, 
to make full atmver and defence thereto by 
counsel learned in the law." The French 
version is ambiguous ; it says : " Avbo Paide 
d'un conseil vers^ dans la loL" The two ver^ 
sions certainly differ; in such a case how 
are we to decide? Is the practice here in 
favour of allowing such statements or 
against it? Student. 



/INSOLVENT NOTICES, ETC. 
Qud>ee Official CkueUe, Nov, 6. 
Curaion Ajfpointed, 
Be Perpetas Boileau*— Alex. Pridham, GrenriUe, 
oorator, Oct. LS. 

Re Motee Champagne, Lanoraie.— Kent & Tnrootte» 
Montreal, curator, Oct SO. 

He Chapdeleine & Duhamol, St. Ours.— Kent &Tnr- 
cotte, Montreal* curator, Oct. SO. 

lie A. E. D^sileta, Three Rivera.— Kent & Turcotte, 
Montreal, curator, Oct 29. 
Be F. Oelinas.— A. A. TailIon,SoreI, curator* Nor. 8. 

Dividend, 
Be P* J. Robert, Montreal.— Firat dividendt payable 
Nov. 25, Kent A Turcottei Montreal, curator. 

iieparaiion tu to property. 

Nathalie Clement vs. Francois Xavier Latoor, 
Montreal, Nov. 3. 

Marie Delphine Lesienr Deaaulniers vs. Prosper 
Milot, St. Anne d'Yamaohiohe, Nov. 8. 

RosaDoimelly, vs. John Williams, saloon keeper, 
Montreal, Oct. 1. 

Marie Anne Dussault vs. Charles Gingras, contractor, 
Montreal, Oct. 18. 

Elodie Labelle vs. Jean B. Thouin, farrier, Montreal, 
Oct. 20. 

Olive Landry vs. Jean Bmmanuel Viger, Montreal, 
Oct. 18. 

Dora Theresa Pattle vs. James A. Wright, electri- 
cian, Montreal, Nov. 2. 

Meniere elected, 

L. G. Desjardins, Montmorency; John Mcintosh, 
Compton ; Alex. Cameron, Huntingdon; L. B. A. 
Charlebois, Laprairie ; A. Rocheleau, Chambly ; N. H. 
E. Faucher de Saint-Maurice, Belleohasse ; L. Forest, 
L'Asaomption ; Jas. McShane, Montreal Centre ; R. F. 
Rinf ret dit Malouin, Quebec Centre. 

Thanksgiving, Nov. 18, proclaimed. 



OENEBAL NOTES. 



Motheii8-in-Law.— Mothers-in-law are no doubt a 
nuisance, and some abuse of them is to be naturally 
expected from all right-minded sons-in-law. One 
Seymour has, however, now learnt that, although it 
may be quite safe to call his mother-in-law "a vicious, 
nasty old cat" to her face, it is not advisable to tell 
her so on a post-card. Many other dreadful things did 



the defendant write about his mother-in-law. Evi- 
dently his feelings to her oould not have been friendly. 
Hearing that she had kissed his ohild in the street, he 
had the youngster stripped, ducked in water, and 
cleansed from the pollution of her kiBs. The luxoiy 
of abusing a mother-in-law in this way oost, however, 
£100, and probably the defendant will now expend less 
on post-cards.— (7»6m»i'« Law Notee, Snc, 

Tbk Bill op Jitstioi.— It is a beautiful itoiy that 
in one of the old cities of Italy the king caused a bell 
to be hung in a tower in one of the publio squares, and 
ealled it " The bell of justice," and eommanded that 
any one who had been wronged should go and ring the 
beU, and so call the magistrate of the city, and ask and 
receive justice. And when in the course of time the 
lower end of the bell xope rotted away, a wikl vine 
was tied to it to lengthen it ; and one day an old and 
starving horse that had been abandoned by its owner 
and turned out to die, wandered into the tower, and 
in trsrlng to eat the vine, rang the belL And the 
magistrate of the oity, coming to see who rang the bell, 
found this old and starving horse ; and he caused the 
owner of that horse, in whose service he had toUed 
and been worn out, to be summoned before him, and 
decreed that as his poor horse had rung the bell of 
justice, he should have justice, and that during the 
horse's life his owner should provide for him proper 
food and drink and stable. 

An AovoBtio n the Box.— In the CSrouit Gout, 
Monday, Judge Logan presiding, an incident ooenrred 
of more than usual int ereat. A case involving a small 
amount (an appeal from a justice), in which Mr. 
Harvey, a well-known operator in marble in this 
county, was a defendant, was on trial. When Mr. 
Harvey was called to the witness stand, Mr. Qreen, of 
counsel for the plaintiff, asked to put him on his voir 
dire, when the following substantially occurred: Coun- 
sel—Mr. Harvey, do you believe in the existence of a 
God? .Witness— (Evidently surprised and thinking a 
moment)— I do not believe in God, but I do believe in 
God, the power that controls the uniTerse. Counsel- 
Do you believe in a future state of rewards and pun- 
ishments? Witness— I believe that every human beini 
suffers in this life for every violation of natural and 
moral laws. Not aooepting the Bible as a divine re- 
velation, I know nothing about the future. I do not 
know whence I came or whither I am going. There- 
fore I eannot say that I have any belief as to my 
future state. Counsel— Do you believe in a conscience? 
Witness— Most certainly I do. I believe that every 
sane man has an innate sense of right and wrong to 
guide his conduct. The Court— Mr. Harvey, do yon 
believe in the binding obligation of an oath in a oouit 
of justice, requiring a witness to tell the truth? Wit- 
nesa— I do. The court, after some deliberation, held 
that the witness was not competent to testify, and be 
was directed to stapd aside. Exeeption was taken hy 
Capt Kain, counsel for defendant, and an appeal 
taken to the Supreme Court. We understand there 
are several old decisions regarding the competency of 
"atheists," " infidels," and " free thinken" as wit- 
nesses, but that we have no Supreme Court decision 
oovering precisely the state of faots presented in thii 
eoM'—Knoaarille (lewi.) JourmUn 
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The Judicial Committee loses one of its 
active members in the Right Hon. Robert 
P. Collier, Baron Monkswell, who died Oct 
27, aged 69. Lord Monkswell sat in a great 
many appeals from Canada, and was favor- 
ably known to the bar as a painstaking and 
accomplished judge. A notice of his career 
will be found in the present issue. 



The bar of the Quebec section have also 
held a meeting with reference to the com- 
pulsory assessment for an official law r^)ort, 
and have passed a resolution disapproving 
of it The meeting went further, and found 
fault with the regulations allowing a salary 
to the Secretary-Treasurer of the General 
Council, and fees to the examiners, — work 
which formerly was performed gratuitously. 
In the face of the general opposition to the 
proposed leportSi it is understood that the 
scheme will not be pressed. 



No fable seems to be too silly or incredible 
to find its way into print now-srdays, though 
the persons who reproduce such inventions 
must be perfectly aware of their extreme 
improbability, to say the least. One of the 
latest stories in circulation is to the effect 
that a learned judge of the Superior Court 
refused to permit an English witness to give 
his testimony in his own language, and the 
name of the judge was actually appended to 
this utter absurdity. 



The Supreme Court of the United States 
manages to get through about 400 cases per 
annum, and at present has work for three 
years ahead. It is satisfactory, however, to 
learn that neither the toils of the past nor 
those in prospect, have reduced the learned 
judges to a lean and dyspeptic condition. In 
a note referring to the formal visit which 
they made' to the President, at the opening 
G[ tlieir annual session, it is said : '* The 



justices are all large men. Almost any one 
would attract attention by his great size and 
ai^arance; and consequently, when the 
court drove up to the executive mansion 
and 'filed into the blue room, they were the 
observed of all . observers. The attorney- 
general was with them, and he too is a good 
sized man. When the President joined the 
group in the blue room the party of big men 
was complete* The judges did not remiun 
long. They simply paid their respects and 
drove off again to the capitoL" 



Judge Taft, of the Vermont Supreme 
Court, in a paper on '* English Law and its 
Early Books," says : " The first book of Eng- 
lish law known to have been printed was an 
abridgment of the ancient law in Norman 
French, by Nicholas Statham, Baron of the 
Exchequer in 1468. It was printed, as is 
supposed, between the year 1470 and 1490. As 
is usual with those early books, there is no 
date, no title page, and no paging, and the 
author's name does not anywhere appear. 
It contains many original authorities which 
are not extant in the year books of those 
days. In the century after the year ibOO 
there were many law treatises published, 
among them the abridgment of Fitzherbert, 
his Natura Brevium ; ' The Doctor and 
Student,* by St. Grermain ; Terms De La T>ey, 
by Rastelle ; * The Boke for a Justyce of 
Peace ; ' * The manner of Kepynge a Court 
Baron and a Lete ; ' and the Carta Feodi, a 
book of precedents of feoffments. During 
the same century there were several vol- 
umes of the year books printed, and the re- 
ports of Plowden, Brooke, Bellewe and Dyer. 
The united number of printed volumes of 
decisions of the English Courts in 1645 can 
be seen from the comments of the 'Legal 
Bibliography * upon the paper read by Sen- 
ator Hoar, before the American Antiquarian 
Society, in which he states there were but 
fourteen. In commenting upon this states 
ment it is shown that there were twenty- 
eight volumes of reports then in existence. 
But to make this number each part of Coke's 
reports must be treated as a separate volume. 
Happy year 1280, when two volumes con- 
tained all the law that was known. Happy 
1645» when all the law reports might be 
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packed in a small travelling trunk. Sonle's 
Reference Manual, published in 1883, gives 
nearly seven thousand volumes of reports of 
cases of English law, Africa and the islands 
of the distant seas furnishing their oon- 
tingent, with several thousand volumes of 
elementary treatises." 



TBE LATE LORD MONKSWELD. 

The world has hardly had time to become 
fiamiliar with the identity of Lord Monkswell 
with Sir Robert CoUier^when the first bearer 
of the title passes into history. How the 
name came to be adopted, when last year it 
formed one of a batch of Mr. Gladstone's 
creations, caused some curiosity. The titles 
of lawyers are sometimes suggested by pure 
sentiment, as in the case of Lord Lyndhurst, 
who took the name of the place where he 
first met his wife, or Lord Clielmsford, who 
chose the place where he had his first brief, 
and the territorial connection is generally 
very slight Irreverent persons suggested 
that some one had merely invented a pretty 
name, but the name was, in f&ct, taken from 
a small farm in Devonshire. An amusing 
c<mtretemp8 happened on Sir Robert's assump- 
tion of the title. The farm had belonged to 
him, but he had sold it The purchaser was 
a simple West-country farmer, who was con- 
siderably put out when he heard tliatSir 
Robert was now Lord Monkswell. Whether 
he supposed that his title to the freehold 
might be afiected, or that he had bought the 
name and all the uses to which it could be 
put, as well as the land, it is certain that he 
went to his lawyer at Plymouth in great 
alarm and asked if nothing could be done to 
protect his interests. Vice-Chancellor Malins 
once issued an injunction against a man who, 
to the confusion of the postman, had adopted 
for his house a name very like that of his 
neighbour's house ; but the Vice-Chancellor 
was no more, and we believe that the country- 
man's lawyer was unable to advise that even 
a quo warranto^ petition of right, or any other 
great constitutional engine could effectually 
be put in motion to prevent a successful 
lawyer choosing what title he liked. 

Collier was rather a man of varied accom- 
plishments than concentrated talent He was 



an excellent billiard player, an artist of taste 
and skill, and a sound and painstaking 
lawyer. He had a turn for politicB. which, 
combined with local infiuence, stood him in 
good stead in his career. His family belonged 
to the class of prosperous provindal bosineBs 
men ; and his father, having been retained 
for Plymouth at the General Election afler 
the first Reform Act, was a member of the 
House of Commons for ten years. Bobert 
Collier was educated at the Plymouth Gram- 
mar School, went to Trinity College, Cam- 
bridge, passing out of the University withoat 
distinction, was called to the bar and joined 
the Western Circuit His influence in these 
parts brought him briefti, and his steadiness 
of application and practical knowledge 
brought him more. He was accounted an 
admirable junior, and was one of the few of 
that dass who disappoint the prognostacations 
of their friends that they will fail as Qaeen's 
Counsel In fact he did not take this im- 
portant step until he had made the ground 
firm by obtaining a seat in Parliament^ a 
goal to which he had looked forward from 
the beginning. Immediately after he had 
taken his degree, and while yet a law student, 
he had made an attempt on the borough of 
Launceston, but in 1852 he gained the Ply- 
mouth seat, which he retained until his ele- 
vation to the bench. A year or so after his 
return to Parliament he took silk. The 
period was intermediate on the circuit be- 
tween the brilliant era of Cockbum and 
Crowder and the almost equally brilliant 
time of Coleridge and Karslake. Crowder 
had just been elevated to the Common Pleas, 
and Cockbum had been Solicitor^Generalfor 
some years, and had left the circuit Kara- 
lake and Coleridge were still juniors. Mon- 
tague Smith had been a Queen's Counsel 
about a year, and he found Collier a very 
formidable antagonist Every weapon within 
his reach was employed by Collier. As Mon- 
tague Smith said of him years afterwards : 
** Collier did not care how he hit or where he 
hit, so long as he hit hard enough." The 
feelings engendered by the daily opposition 
of two leaders on a small circuit are apt to 
produce a strained situation, but it is well to 
know that the two opponents afterwards sat 
side by side for fourteen years in the Privy 
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Cocmcil, the hatchet having been deeply 
buried. It was in the robes of Sir Montague 
Smith, hallowed by five years* wear, that Sir 
Robert Collier acquired that two days' ex- 
perience as a judge which Lord Hatherley 
considered sufficient qaaUfication for the 
Privy Council, but which was generally pro- 
nounced too magically rapid. Honours fell 
on Collier in quick succession. He was Be- 
corder of Penzance, Counsel to the Admiral- 
ty and Judge Advocate of the Fleet, Solicitor 
General, and Attorney-General As Attorney 
General he accepted the best office of profit 
on bis circuit, that is the Becordership of 
Bristol) but this form of pluralism was not 
countenanced either by the circuit or his 
constituents, and he resigned it only by a 
further stroke of good luck to be made a 
jndge of the Common Pleas and a member 
of the Judicial Committee in startling suc- 
cession. The condemnation by lawyers of 
both sides which this manoeuvre provoked is 
matter of general history. 

Sir Robert Colher might have said ' Post 
me, diluvium,' because his appointment to 
the Privy Council and the cynical defence of 
it by his colleagues lai^gely contributed to 
the ultimate fall of , the Government, but he 
himself was safe, as the appointment was, 
however questionable in policy and morals, 
undoubtedly legal. He took his seat with 
Sir Montague Smith, Sir James Colvile, and 
Sir Barnes Peacock, who formed the paid, 
members of the Judicial Committee under 
the Act so recently passed and so easily 
violated. It was one of the commonplaces 
of the controversy that on his merits the 
appointment of Sir Bobert Collier was unob- 
jectionable, and the experience of sixteen 
years proved the truth of this assumption. 
The atmosphere of the Judicial Commiitee, 
with its formal and apparently unanimous 
judgment, is not such as to encourage the 
exhibition of judicial greatness. The member 
of the Committee responsible for the literary 
form of the judgment is generally entrusted 
with the task of reading it, and in this way 
much of Sir Bobert Collier's work has found 
its way into the Beports. But the colonies 
do not often send us burning questions of 
law. ffir Bobert's judgments were generally 
oonoemed in such things as the application 



of a Crown Lands Act to Murrumbudgae, 
New South Wales, or other remote place, or 
the elucidation of a Bankruptcy Ordinance 
of Hong Kong. If he could have chosen liis 
legal subjects as he chose the subjects of his 
pencil, the result might have been happier. 
He found a constant source of artistic in- 
spiration in the Boseulaui Glacier, in the 
neighbourhood of which he often passed a 
part of the Long Vacation. Of late years he 
has frequently sat with Lord Blackburn, 
whose judgment, together with his own and 
that of the rest of the Committee, he has 
delivered. He was gradually deprived of his 
colleagues, whose vacant places were not 
filled up. Sir James Colvile died in 1880, 
and Sir Montague Smith resigned in 1882. 
Lord Fitzgerald was appointed as a Lord of 
Appeal to fill the gap, but the death of Lord 
Monkswell will not be followed by a fresh 
appointment Sir Barnes Peacock remains 
the last of his class, and on him, with the 
assistance of the Lords of Appeal from time 
to time, and of Sir Bichard Couch and Lord 
Hobhouse, falls the burden of the Privy 
Council jurisdiction. With him the last of 
the four judges of whom Lord Monkswell 
was one will disappear, and in their place 
will be four Lords of Appeal in Ordinary 
taking their turn in the House of Lords and 
the Judicial Committee as occasion may re- 
quire. Lord Monkswell is an example how 
hard work, good talents, and a capacity for 
taking advantage of every opening, will 
make a judge who, if he does not add lustre 
to the bench, plays exoelleiftly well the part 
of supporting it. — Law Journal (London). 



COUBT OF BEVIEW. 

QUEBBO, April 30, 1883. 
Before Casault, Gabon, Allhyn, JJ, 

GuiLLEr V. L'Heubbuz, and Lamabchb 

et aL, T. & 
Jurisdiction — OonteUation of garnishee's 
dedaraiion. 
The defendant, a merchant, residing at Ste-Qc" 
nemtve de Batiscan, became financiaUy emr 
barrassed; on the 2^rd September, 1882, at 
Montreal, he made a voluntary notarial as- 
signment of aU his estate to the two gar- 
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niahees. The garnishees entered into pos- 
session of his assets and realized, from the 
sale oj such asseU, $2,200.71. The defen- 
dant's pretensions are that they sacrificed 
his assets : he claims that they sold^ to one 
Alphonse TurcotU, far $1,690, his stock in 
trade, which was worth $2,825.42 ; and that, 
to the same person, they sold for $500 : (1) 
A hidlding lot with a dwelling and a store 
upon it. (2) A hypothecary debt for $182. 
(3) Promissory notes, to the amount of 
$718.20. 
The plaintiff in this case, a creditor of the defen- 
dant, for $185, became dissatisfied loith the 
trustees* management of the defendants es- 
tate, sued the defendant, in the Circuit Court, 
at Three Rivers, for that sum and, on the 
defendants confession, obtained judgment 
The plaintiff then placed, in the hands of 
the tfustees, a garnishment-seizure. 

The garnishees separately, on oath, madededara- 
tions, identical in their terms; the plaintiff 
in this case contested the declaration of eajch 
of the garnishees. Issue having been joined 
on the contestations, the parties proceeded (o 
proof and hearing ; and, upon the Sth Fe- 
bruary, 1883, the Circuit Court dismisf^ed 
the present plaintiff *s contestations of those 
declarations and adjudged that the trustees, 
as garnishees, had rendered a satisfactory 
judicial account of their management of the 
defendant's estate. 

In the Court of Review in this case, it was 

Hbld : — lo. That the Circuit Court had no ju- 
risdiction in the subject matter of the litiga- 
tion, since it involved an amount exceeding 
$200 ; and that, on that ground, the judg- 
ment should be reversed ; 

2o. That the plaintiff, having selected a tribunal 
unthout jurisdiction to try such contestations 
of the garnishees* declarations, involving an 
amount exceeding $200, should be condemned 
to pay the costs of such contestations; 

3o. Thai, since the garnishees had not invokedi 
either in the Circuit Court or in Review, the 
quegtion of jurisdiction, each party should 
be condemned to pay his own costs in re- 
view. 
The following is the text of the judgment : 
'' Consid^rant que la contestation de la de- 



claration d*un tiers-saisi est une instance 
sp^iale, s^oar^e et distincte, un procte,oi^ 
]e tiers-saisi devient partie et d^fendenr; et 
que le code de proc^ure et, avant Ini, on 
statut special, en donnant ponrles contesta- 
tions de declarations de tiers-eaisis, au tri- 
bunal d'oi^ a emane la saisie-arrftt, jnridic- 
tion ratione personae, n'a pas ^tenda sa jnri- 
dictlon ratione materiae; 

" Considerant que la demande formula con- 
tre les tiers-saisis, par la contestation de leoi 
declaration, exc^de de beancoup la juridicv 
tion de la Cour de Circuit, oH elle a M faite; 
mais que les tiers-saisis n'ont invoqu^ ce 
moyen, ni en premiere instance, ni en revi- 
sion, le jugement, prononc6 le 8 ftvrier 1883, 
par la Cour de Circuit, si^geant dans et pour 
le district de Trois-Rivi^res, est infirm^ et 
mis & n^ant, et les parties & la dite contesta- 
tion des declarations dee tiersFsaisis sont 
mises hors de cour, avec depens en premiere 
instance centre le demandeur, chaque partie 
payant ses frais en revision." 

L. P. Guillet for the plaintiff. 

Ed. Oirin for the garnishees, 
(j. o'p.) 



SUPERIOR COURT. 
Ayimbb (district of Ottawa), Sept 16, 1886. 
Brfore WuKTHLB, J. 
Thompson v. Mabeb. 
Judicial Hypothec. 
Judicial hypothecs arising between the Zlst 
December, 1841, and 1st September, 1860, 
only affect such immoveable property as the 
judgment debtor possessed at the time when 
the judgment uxis rendered. 
Per Curiam. The plaintiff sets up a judg- 
ment rendered on the 28th of January, 1856, 
against the defendant's author, and he prays 
that the property of the defendant described 
in the declaration be declared hypothecated 
by the judicial hypothec iresulting from the 
above mentioned judgment 

With respect to judicial hypothecs, there 
are four periods, and during each of these 
periods a different rule governs. The fiist 
period extends to the 31st Dec. 1841, and 
judgments rendered daring this period aflect 
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an property held by the debtor at the time 
when such judgment was rendered ^r sab- 
sequently acquired by him. The second 
period extends from the Slst Dec. 1841, to 
the 1st of Sept 1860, and judgments rendered 
daring this period, affect only such property 
as the debtor possessed at the time when the 
judgment was rendered. The third period 
extends from the 1st of Sept 1860, to the 1st 
of August, 1866, and judgments rendered 
during this period affect only such property 
as the debtor likewise possessed at the time 
when the judgment was rendered and which 
is dlscribed in a notice registered with the 
judgment The fourth period commenced 
on the 1st of August, 1866, and any immove- 
able belonging to the debtor at the time of 
the registration of a judgment rendered 
since that day and of a notice describing 
Bach immoveable becomes affected by the 
jadidal hypothec. 

The rules governing this subject are to be 
found in sections 3, 47, and 48 of chapter 37 
of the a 8. L. C, and in articles 2026, 2034, 
2035, 2036 and 2121 of the C. C. 

In the present case the judgment was 
lendered during the second period, and the 
property which it is sought to affect was 
only acquired by the judgment debtor on 
the 15th of May, 1856, nearly four months 
a^r the rendering of the judgment ; it can- 
not therefore be affected by the judgment 

The judgment of the Court is as follows :•— 

" The Court, etc. 

"Considering that the judgment, from 
which it is alleged that the judicial hypothec 
forming the basis of the action in this suit 
i^esults, was renderbd on the 28th of JaDy. 
1856, and that the judgment debtor only 
acquired the immoveable property which is 
the subject of the hypothecary action in this 
8oit on the 15th of May, 1856, and that he 
^^7 became possessed thereof on the last 
oientioned date; 

" Considering that by law judicial hypo- 
^ec8 arising between the 31st of Dec. 1841, 
I and the Ist of Sept, 1860, only affect such 
immoveable property as the judgment debtor 
P^issessed at the time when the judgment 
was rendered ; 

"Considering therefore, that the immove- 



able property described in the declaration 
was never affected by a judicial hypothec 
resulting from the judgment mentioned in 
the declaration and hereinabove referred to ; 

"Doth dismiss the action in this cause 
with costs." 

Tkoi, P. Foran, for Plaintiff. 

Henry Aylm, for Defendant 



aRcurr coubt. 

Hull (district of Ottawa), Nov. 6, 1886. 
Before Wubtelk, J. 

MONQBON V. CONSrANTINBAU. 

Procedure-Judgment by default —Oppoeition 
—Proof. 

When an oppontion ie filed to a judgment olh 
tained by default upon the plaintiff's affir 
davit, the iseue has to be tried, and evidence 
adduced, ae it would have bun if nojudg- 
ment had been rendered. 

Pbb Curiam. The plaintiff brought suit 
on an account for goods sold and delivered, 
and took judgment on default upon his own 
affidavit 

The defendant has made an opposition to 
the judgment, by which he specially denies 
all indebtedness, and supports the same by 
his affidavit. 

The plaintiff has answered that the defend- 
ant is indebted as stated in the declaration 
and detailed account, and' that he had ac- 
knowledged his indebtednesf. 

The case has been insciibed for proof and 
hearing on the merits, and, without any 
proof having been made on either side, has 
been submitted after argument 

The plaintiff relies on his judgment and 
on the fact that the defendant had made no 
proof to impeach it 

It is an elementary principle that he who 
claims the performance of an obligation 
must prove it, and that testimony given by 
himself cannot avail in his favor. This rule 
of law is contained in articles 1203 and 1232 
of the C. C. 

As an exception to this rule, a plaintiff can 
obtain a judgment upon his own affidavit in 
the cases mentioned in article 91 of the C. C. 
P., but such a judgment does not always 
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finally terminate the suit in the Court in 
which it 18 brought Under article 484 of 
the C. C. P., the defendant may seek relief 
against such a judgment by means of an 
opposition, and article 490 provides that the 
opposition is to be held to form part of the 
proceedings upon the original suit, and to be 
a defence to the action. The proceedings 
are then subject to the provisions concerning 
the contestation of ordinary suits. 

It is only when no opposition is made 
within the delay specified that the allegations 
of the declaration are held, under article 
493, to be admitted and proved, and that 
the judgment becomes a decisory and final 
one. When an opposition is produced, the 
issue has to be tried as it would have been 
if no judgment had been rendered. When 
the allegations of the declaration are denied, 
the plaintiff has to prove his case ; and, on 
the other hand, when the opposition is in 
efiect a peremptory exception, adducing 
facts in avoidance or extinction of the cause 
of action, the defendant must prove his 
allegations. 

In the present case, the plaintiff has neg- 
lected to make any proof of the debt sought 
to be recovered, and the action must con- 
sequently be dismissed. 

Action dismissed with costs, saving re- 
course. 

A, McConneUy for plaintiff. 

Rochxm <fe Champagne^ for defendant 



COURT OF QUEEN'S BENCH.— 
MONTREAL* 

Master and Sermnt— Death of Servant — Res- 
ponsibility of Employer — Damages. 

M., the husband of plaintiff, was employed 
by the defendant, master of a steamship, to 
assist in unmooring the steamship then lying 
at the wharf at Montreal, and about to put 
to sea. While M. was standing ready to 
cast off the stem hawser from the post to 
which it was fastened, the hawser snapped, 
and M. was fatally injured. 

Hbld— (Ramsay and Cross, JJ., diss.) : — 
That the presumption was that the rope was 
insufficient for the purpose for which it was 



*To appear in Montreal Law Reports, 2 Q.B. 



being used, or that the ship was onskOfoDy 
handl^, and in either case, the master of 
the ship was responsible.— CtTrtier & Byrd, 
Jan. 27, 1886. 

LUigious Right— Sale of—aa 158&-1584. 

Held:— That CX. 1584 { 4, which states 
that " the provisions of C C. 1582 do not 
apply when the judgment of a conrt has 
been rendered affirming the right," refers to 
a judgment upon the particular demand in 
litigation, and not to a judgment affirming 
another right of a similar character.— Monk 
and Ramsay, JJ., diss.— -Brady <fc Steiixiri d 
a/., March 22, 1886. 



SUPERIOR COURT— MONTREAL* 

Railuxiy Company— ^2 VicL (D.) ch.9,9. 9.- 
Tretpass— Injunction, 

Held:— That the Court not only has 
jurisdiction to interfere to restrain a com- 
pany from affecting a man's land by demtr 
ing from the exact limits prescribed by the 
statute which gives them authority, but is 
almost bound to interfere, and will, as s 
matter of course, interfere, unless the dam- 
age is so slight that no injury has arisen, or 
is likely to arise, or unless the injury, if any 
has arisen, is so small as to be hardly cap- 
able of being appreciated by damages, or 
unless the remedy by action of damages is 
adequate and sufficient, or is, under the ci^ 
cumstances of the case, the proper remedy, 
or unless the trespass is one merely of a 
temporary nature. So, where a Railway 
company commenced works on the lands 
of a person without obtaining a warnmt of 
possession under the statute, heldf that it 
was a profier case for an injunction.— ^tyt* 
d al. V. The North- West Railway Co., Torrance, 
J., Aug. 4, 1886. 



Contraintc — Action between hw^nd and vijc 

Held: — That an order for coercive im- 
prisonment may be granted in an action for 
separation from bed and board.— (Trow? v. 
Lahovditre, Torrance, J., Aug. 18, 1886. 



• To appear in Montreal Law Beports, 2, S. G. 



THE liBOAL NEWS. 



3T6 



Damag€9--Exp<mare to Contagious DiseoBe. 

Hhld: — That a person who knowingly 
permits the child of another to be exposed 
to infection from a contagious disease (small- 
pox) existing in her house, is responsible for 
the loss and damages thereby occasioned to 
the father of the child. — Oelineau v. Brosmrdt 
Torrance, J., June 26, 1886. 



WW— Umfruct—SubgtittUion^Caduciti. 

A testator having made his will as 
follows : — 

'' I give, devise and bequeath all my real 
estate and personal property and effects of 
every nature, kind and description, and 
wherever situate, to my beloved wife, Ann 
Bain, for and during the term of her natural 
life, and after her death, to my nephew W. 
K Phillips, and to his heirs and assigns for 
ever," — and the nephew having died during 
the life of the widow : 

Hbld : — ^That this did not give the usufruct 
to the widow, and the nue propriku to the 
nephew and his heirs, as the latter contend- 
ed, nor did it create a substitution in favor 
of the nephew only, which became caduque 
on his death before the opening of the sub- 
stitution on the death of the widow, as con- 
tended by her,— but that it created a sub- 
stitution which continued in favour of the 
heirs of the nephew after his death waiting 
the opening of the substitution on the death 
of the widow. — Phillips et al. v. Bain, Loran- 
ger, J., March 14, 1885. 



QUO WARRANTO, 



In a very recent case (*) the Supreme 
Judicial Court of Massachusetts has discus- 
sed the functions and operation of the writ of 
Quo Warranto, or of the nature thereof, and 
reftised to apply that remedy to the relief of 
a private person upon whose relation the in- 
formation was filed. 

The facts were that Kenney, finding the 
operations of the gas company in digging up 
the street and laying pipes, inconvenient to 
bii business as a brewer, caused the informa- 

(1) Kenney r. Coneumera* Oat Co.* and Attomev Oen- 
tral y. Same, Sept. 11, 1886, 8 N. East. Rep. 138. 



tion to be filed upon his relation by the At- 
torney GeneraL 

The court held, that the plaintiff had mis- 
taken his remedy, that the law will not ac- 
cord the benefit of this extraordinary writ 
unless it shall appear that the desired relief 
cannot be obtained through ordinary proces- 
ses. On the general subject, the court says : 

" We have no doubt that the court ha« jur- 
isdiction, in proper cases, to restrain acts 
like those now complained of^ upon the infor- 
mation of the attorney general, either on be- 
half of the commonwealth, or at the relation 
of a private individual.(') But in determining 
whether a proper case has Jbeen made 
out, all the circumstances are to be looked at 
In £ngland, in cases like the present, w here 
the court has refused to interfere by way of 
injunction, special significance has been at- 
tached to the circumstance that the informa- 
tions were not brought in behalf of the 
public, but merely at the relation of parties 
privately interested, who might themselves 
have instituted legal proceedings, if any 
special damage had been inflicted upon 
them.(*) In the former case,(*) Lord Cran- 
worth went so far as to say : " I cannot but 
come to the conclusion that the attorney 
general and the public here are a mere fic- 
tion, and that the real parties concerned are 
only those that were parties to the first suif 
Page 313. This, however, is not a controlling 
consideration; and, if an information is 
brought, in cases where the principal inter- 
est involved is a private one, the introduc- 
tion of a relator is proper, in order that he 
may be liable for cost8.(^) But, while not 
doubting that cases might exist in which 
the interix)6ition of the court would be pro- 
perly sought to restrain the digging up of 
streets, we see no occasion for such interfer- 
ence here. In a very recent case it has been 
declared that **the court will not interfere 



(2) Attornev Oeneral V. Jamaica Pond Aqueduct Corp,^ 
133 Mass. 361 ; DUirict Attorney y. Lynn dc B. /?. /?.,16 
Gray, 242. 

(3) Attorney Oeneral r. Sheflield Oaa CoMumen* Co.^ 
3 Be Goz, M. & (}. 304 ; Attorney Oeneral v. Cambridge 
Con»umer»* Qoa Co., 4 Ch. App. 71, 81, 82, 84, 87. 

(4) AUomey Oeneral r. Sheffield, etc.. Co., Supra. 

(5) Pub. St. c. 189, § 19 ; 1 Daniell. Ch. Pr. (4th Amer. 
Ed. 1416. 
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when the obstrnction to the rights of the 
public is of sach a character that it may 
with equal facility be removed by other con- 
stituted authorities and public officers. There 
must be a want of adequate, sufficient re- 
medy, and the injury to public rights must 
be of a substantiflJ character, and not a mere 
theoretical wrong."{') 

By,, Pub. St c. 106. { 77, it is provided 
that ^ the mayor and aldermen or selectmen 
of a place in which pipes or conductors of 
such a corporation (i.e., gas-light companies) 
are sunk, may regulate, restrict, and control 
all acts and doings of such corporation which 
may in any manner affect the health, safety, 
convenience, or property of the inhabitants 
of such place." A convenient tribunal is thus 
provided wiUi adequate authority to remedy 
all the grievances set forth in the informa- 
tion, which consist solely in the attempt to 
open and dig up Terrace street There is no 
averment that any application has been 
made to the mayor and aldermen, and relief 
reftised. The case thus falls directly within 
the principle of the decision in Attorney Oen^ 
end V. Metropolitan R JR. (') In a case which, 
like the present, is brought to sustain private 
interests, there is no occasion for the inter* 
ference of this court, at least until it appears 
that a real and substantial injury exists oris 
threatened, and that the mayor and alder- 
men have refused relief upon due application 
to them. 

The information also prays that proceed- 
ings in the nature of a quo viarranto shall be 
taken by the court to restrain the defendant 
from further use of its corporate power, and 
from usurping public franchises to which it is 
not entitled. But if the attorney general 
seeks such a remedy, it should be by an in- 
formation ex offidOf and not by an informa- 
tion brought primarily for the protection of 
private interests.'*!'*) 

The bill was dismissed and the demurrer 
sustained.— Cent. Law Journal. 



a) Attorney Omend ▼. Metropolitan B» Rn 125 Maas. 
516. 516. 

(2) See. also. Attorney Oeneraly, Bay State Brick Oo,, 
115Mus.4Sl.4S8. 

(8) Com. V. Union Ini. Co.. 6 Maw. 280. 282; Rioe ▼. 
National Bank, 126 Mau. 900. 



IN80LVSNT NOTICES, ETC. 
Quebec Qffldai (ToMfte. JVbe. 13. 
Judicial Ahandomnenf, 
John McLean, trader. Murray Bay. Nor. 6. 
Nathaniel Michand. trader, St Eloi. Nov. 8. 

OuraUife appoimlted. 
Re J. Q. Gingras & Co., printers. Qaebee.— H. A. 
Bedard. Qnebeo, oiirator« Nor. 8. 

Re J. A. Layigne, trader. Trois Pistolee. — H. A- 
Bedard. Qnebeo, curator, Nor. 10. 

Re Wilson k Cowley, printers, Montreal.— J. M. M. 
Doff, Montreal, carator. Not. 10. 

Dividendt. 

Re Auguste Laberge.— First and final dividend pay- 
able Not. 29, E. Begin, Qaebec, curator. 

Re Qyprien Lemaire, Ste. Madeleine.— First divi- 
dend, payable Deo. 4. Kent k Turootte, Montreal, 
curator. 

Re Joseph Lemienx, St. Isidore.— Final diTideud 
payable Dec. 4. Kent Jt Turootte, Montreal, curator. 

Re L. N. Simoneau. ViotoriaTille.— First dividend, 
payable Deo. 4. KentA Turcotte. Montreal, curator. 
S^IHMration ae to property, 

Julia Hannah Andres vs. Herbert Taylor, trader, 
Montreal, Not. 16. 

Virginie Bourgeois ts. Charles Ledonx, trader, St 
Hyacinthe, Not. 9. 

Christine Peltier vs. Pierre Menard, farmer. Bam- 
ston, Oct 28. 

Minuiee cf notary' 

Minutes of Ferdinand Faure. St Henri, transfeired 
to A. C. A. Bissonnette. N. P. St Henri, Not. 9. 

Membere eleeted, 
A. B. B. Lussier, Verch^res; A. Boyer, Jaoqaes 
Cartier; J. 0. VilleneuTe. Hoehelaga; 0. Baldwio. 
Stanstead. 



GENERAL NOTES. 



" Not long ago a lawyer from one of the western 
States, who had ncTcr Tisited Washington before, 
came here to argue a case before the Supreme Court," 
writes the Washington correspondent of the Boston 
Traveller. '*He created a sensation wbioh made the 
chills creep up and down the backs of the Tenerabk 
Justices who had to listen to to him. When he oams 
into court he wore a red flannel shirt, ooarse wooUeo 
clothes and cowhide boots. His hair hadn't seen the 
scissors for soTcral seasons, and the raaor was a strso- 
ger to his face. At first he was taken for a crank, bat 
when the oase was called, the court soon found ont 
that he was a man of great ability. The question at 
issue was iuTolTod in a patent suit, and was quite in- 
tricate and cpmplioated. It took the country lawyer 
two days to argue the case, and he finally won it 
After adjournment on the first day one of the ooait 
officers suggested that a white shirt, collar, cuib. and 
craTat would make an improToment in his personal 
appearance. The lawyer told him that he didn't own 
one. The next day howcTor he wore a paper collar 
about the width of an ordinary cuff, pinned on to hi« 
red shirt" 
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Vol. IX. NOVEMBER 27, 1886. No. 48. 



A referee of very liberal ideas in the matter 
of profeBaional deservings, is Mr. Ashbel 
Green. Reporting on the claim of Aaron 
Kalm, for compensation as attorney in the 
Hoy t Will Case, he allows Mr. Kalm a retain- 
ing fee of $5)000, compensation at the rate of 
$1,000 a month, and a solacing fee of $5,000 
for having been dischai^ed and ** subjected 
to the tzonble and expense of the reference," 
—making $41,000 in all, fdr 31 months' ser- 
vices. As Mr. Kalm had only been five years 
at the bar when retained in the case, he must 
be regaided as a very promising young man. 



The Court of Appeal, in the recent case of 
Cox V. Twmer (M. K B., 2 Q. R), pronounced 
incidentally upon a claim very commonly 
niged, to expenses of legal advice as part of 
the damages flowing from breach of contract 
by the other party. It is probably a fair and 
legitiniate item where settlements are made 
oat of court, but it is interesting to the profes- 
sion to know that the Courts will not treat a 
disbursement for this purpose on the same 
footing as the costs of a notarial protest In 
the opinion of Mr. Justice Cross, the following 
occurs with reference to a claim for $20 paid 
for counsel's opinion :— ''We are not disposed 
to allow this charge. The courts are contin- 
oally pressed to allow extraneous charges, 
and if such demands were not resisted, the 
costs of litigation would rapidly become even 
more ruinous than they already have the re- 
potation of being. Every subject is supposed 
to be bound to know the law for himself, and 
if he thinks it prudent to be advised on what 
is legally an obligation of his own, he indulges 
in a luxury he is legally and, I presume, 
fairly bound to put to his own charge." 



The State of Maryland has had its stock 
speculation case, and the Court of Appeals 
has given adedsion similar to that which 
has been rendered in most of the other States 



and in our recent case of McusdougaU & Demer$, 
M.L.R,2Q.B. InStewartY.SckaUiiwaaaA- 
judged that a broker cannot reoover for ser- 
vices, money advanced and interest on sales 
or purchases of stocks, bonds, grains, eta, 
where the contract between the principals 
was a mere wagering one. In cases of such 
kind, defendant may show that although the 
contract in form was perfectly legal, yet it 
was in fact mere guise under which a gamb* 
ling transaction was conducted. The fact that 
plaintiff acted only as broker in negotiating 
the contract, and is not suing to enforce the 
original contracts, but only for services, etc., 
makes no difference. It was further held that 
where principal and broker both reside in 
Pennsylvania, and the principal employed a 
broker to make purchases of stocks, bonds and 
grains in other states, bnt deliveries were to 
be made in that state, that the law of Penn« 
sylvania governed the contract on the ques* 
tion whether it* was void as a wagering con- 
tract 



A writer in Tmdey's Moffotine suggests the 
reading of law reports as an intellectual re- 
creation for laymen. He says : " I venture 
to assert that a man who from month to 
month careftilly reads the Law Journal 
Reports, will acquire a mental acumen not 
attainable by any other study, and let me 
add that, not being a lawyer, he would soon 
find the reading of the reports one of his 
most pleasurable recreations." Those who 
adopt this mode of recreation will not easily 
run out of reading matter. 



The prospectus of the Mortgage Insurance 
Corjwration (limited), recently issued in 
England, states that the company has been 
incorporated for the purpose of granting 
insurances to the holders of mortgages, mort- 
gage debentures, mortgage debentures stock, 
and other securities against loss of prin- 
cipal and interest It is believed by the 
directors that the system of insurance thus 
introduced will supply a valuable element of 
security to all holders of mortgages upon pro- 
perty, and more especially to trustees : and it 
is to be anticipated that the additional security 
thus offered to mortgagees wiU largely in- 
crease the present iwrnb^ of mQrtg^ge tnnih^ 



3.« 



THB LBGAL NEWS. 



aeCioDB ; but aaanming that only a small per- 
centage of the property at present in mort- 
gage were assured with the company ,the busi- 
ness thus obtained would yield a large divi- 
dend to the shareholders. The share capital 
is £2,000,000, with a first issue of a million, of 
which one-quarter has been subscribed by the 
foundeiBf who will pay all the preliminary 
expenses, except law charges and brokerage. 



COURT OF BEVIEW. 

QuKBBC, January 31, 1885. 

Befare Stuart, Casault, Gabon, J J. 

L'Hevbkux y. Lamarchb vr al. 

Assignee of Insolvent Trader — Account— Plead' 

ing^-'Dibats de compte. 

1. An assignee to whom an insolvent trader has 

OMigned his estate for the benefit of his 
creditors, is personally bound to render to 
the insolvent an account under oath, 

2. FleaSf first denying lidbUity to account, (md 

secondly, producing an unsworn account^ 
are inconsistent 

3. A judgment ordering an account to be renr 

derm is a condition precedent to a discus^ 
sion of an account produced before the 
making of such order. 

The plaintiff, a merchant, residing at Ste. 
Genevidve de Batiscan, became financially 
embarrassed ; on the 23rd September, 1882, 
at Montreal, he made a yoluntary notarial 
assignment, to the defendants, of all his 
estate. 

The defendants entered into possession of 
his assets and realized from the sale of such 
asseto, $2,200.71. 

The plaintifTs pretensions are that the de- 
£Bndants sacrificed his assets ; he claims that 
they sold, to one Alphonse Turcotte, for $1,- 
600, his stock-in-trade, which was worth 
$2,825.42; and that, to the same person, 
they sold for $500 : 

1. A building-lot with a dwelling and a 
store upon it 

2. A hypothecary debt for $182. 

3. Promissory notes, to the amount of 
$718.20. 

Mr. L. P. Guillet, a barrister of Three 
BiveiB and a creditor of L'Heureux for $185, 
became dissatisfied with the trustees' man** 



agement of L'Heureux* affSurs, sued the pre- 
sent plaintiff, and, on the hitter's confession, 
obtained a judgment for his daim. He 
caused to be placed, in that suit, a garnish- 
mentrseizure in the hands of the defendants 
in this case. 

Upon that gamishmentpseizure, the pre- 
sent defendants made separate declarations 
denying their indebtedness to 'the present 
plaintiff and alleging indebtedness by him 
to them. 

Upon contestations of those declarations, 
in which the amount involved in. such con- 
testations exceeded $200, the Circuit Cooit, 
at Three Rivers, dismissed the contestations. 

On the 30th April, 1883, the Court of Re- 
view, at Quebec, reversed that judgment, 
putting the parties out of Court, on the 
ground that the Circuit Court had no power 
to adjudicate upon that contestation, the 
amount exceeding $200.^ 

Shortly after the rendering of that judg- 
ment in Beview, Wilbrod L'Heureux, de- 
fendant in the Circuit Court case, brought 
the present suit, in order to compel the pre> 
Sent defendants to render to him in this case 
a judicial account of their management of 
his estate. 

To this suit the defendants pleaded : 

1. That they were not bound to render the 
account claimed by L'Heureux,— that such 
an account could only be claimed by L'Heo- 
reux' creditors,— and that they, the defend- 
ants, were not personally hable towards 
L'Heureux ; 

2. That they prayed acU that they had 
already rendered an account, sworn to, and 
proved, on the contestation of their decla^ 
ations as garnishees, and that, by the judg- 
ment of the Circuit Court (so reverBed by 
the Court of Heview), and that there was, 
therefore, res judicata between L'Heurenx 
and themselves. 

3. That they prayed aete of the fact of their 
bringing into court in this case an account 
not sworn to by them. 

The parties to this suit proceeded to proof 
and final hearing on the three issues raised 
by the defendants. The defendants pro- 
duced the record of the case in the Circoit 

1 See Guillet ?. I'Heurwx^ 9 hb^, Netra. ^71 
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Court, wherein the judgment had heen re- 
versed m review, contfdning the judgment 
in review in that case. The defendants 
further, in support of the unsworn account 
produced hy them, adduced several witnesses, 
who were cross-examined hy L'Heureux. 

On the 16th Septemher, 1884, the Superior 
Court, sitting at Three Rivers, dismissed 
this suit with costs. 

On the 31st January, 1885, that judgment 
of the Superior Court of Three Rivers, was 
reversed hy the Court of Review, sitting at 
Quebec 

On appeal to the Court of Appeal, sitting 
&t Quebec, by the present defendants, the 
judgment of the Court of Review was re- 
versed. 

On appeal to the Supreme Court of Can- 
ada, by tlie presnnt plaintiff, the judgment 
of the Court of Appeal was reversed and the 
judgment of the Court of Review, to be here- 
inafter quoted, was restored in its integrity. 

By the judgment in review, it was held, 

1* That trustees, to whom an insolvent 
trader has assigned his estate for the benefit 
of his creditors, are personally hound, in a 
direct.action for a judicial account, to render 
to the trader such judicial account, sworn to 
by them and accompanied with the neces- 
sary vouchers in support of the account ; 

2. The two pleas of defendants, that is to 
say, the first plea of theirs, denying their 
liability to account and their personal re- 
sponsibility for the payment of any r&iquat 
de cowipte, that might be found to be due by 
them,— their second plea,— their readiness 
to so account and the production by them in 
this cause of an account unsworn to, — are 
contradictory and incompatible with each 
other; — and that, considering the amount 
(over $3,000) in dispute, no contestations of 
the declarations of the defendants, as such 
garnishees, for the want of jurisdiction, 
could be dealt with by the circuit court; 

^ A judgment ordering an account to be 
tendered, is a condition precedent to any 
proceeding in the direction of discussing the 
inerits of an account produced, as part of a 
plfia, before the rendering of a judgment so 
ordering an account ; 

4. In view of the fact that, by a common 
error, the defendants had examined, in sup- 



port of their account so produced in this 
case, witnesses, whom the plaintiff had cross- 
examined, the cost of such evidence should 
abide the issue of the suit ; 

5. Under the circumstances, disclosed by 
the record of the case, the defendants should 
be condemned to render that judicial ac- 
count to the plaintiff 

The text of the judgment in review is as 
follows : 

"Consid^nt que les cessionnaires des 
biens d'un commer^ant insolvable, qui les 
leur abandonne pour le profit de ses cr6an- 
ciers, doivent au c^dant un compte de leur 
gestion ; 

" Consid^rant que, ni la declaration qtie 
font les cessionnaires sur la saisie entre leurs 
mains, k la poursuite d'un tiers, ni la contes- 
tation decette declaration par le saisi8sant,ou 
la justification par les saisis, n'^quivalent au 
compte diH au c6dant et ne peuvent en tenir 
lieu, et que de plus il n'y a eu aucune adjudica- 
tion sur le m^rite des contestations faites 
des declarations des ddfendeurs sur les 
saisies-arrSts, qu'ils mentionnent dans leur 
defense ; 

" Considerant que les defendeurs nient au 
demandeur le droit k un compte et deman- 
dent le renvoi de son action, et que, par la 
m^me defense, ils offrent un compte, non as- 
sermente, mais en forme sous d'autres rap- 
ports, et que ces allegations sont contradic- 
toires et incompatibles ; 

<' Considerant que, sous ces circonstances, 
la contestation ne pouvait etre liee, et ne Pa 
ete, que sur le droit du demandeur d'obtenir 
un compte des defendeurs, et non sur le me- 
rite du compte, et que jusqu'jl ce qu'il eiit 6te 
adjuge sur le droit du demandeur d'obtenir 
un compte, il ne pouvait pas debattre celu 
prfisente; 

" Considerant que les defendeurs ont, pour 
prouver le compte par eux produit, examine 
des temoins et que le demandeur les a trans- 
questionnes, et que la preuve ainsi faite 
pourra servir sur les debats et les soutenne- 
ments, qui pourront etre ci-aprds produits ; 

** Infirme le jugement prononce le 16 sep- 
tembre, 1884, par la Cour Superieure, siegeant 
dans et pour le district des Trois-Rividres, et 
condanme les dits defendeurs jl rendre, au 
dit demandeur, sous 15 jours, un compte as- 
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senneiit^ et sontena de pdoes justlficatives, 
de lenr gestion des biens qu'il leur a c6d4B, 
avec, oontre lee dits d^endeoiB, d^peos en 
x^yision et aussi en premiere instaDoe, sanf 
lee firais d'enqudtO) qui sont r6serv^ pour 
a4iudication en mdme temps que sur le 
oompte qui sera d^flnitivement ^tabli." 

lu p. CMJOH, for the plaintiff. 

E, Girin, for the defendants. 

(J. O'F.) 

SUPERIOR COURT. 

MoKTRBAi^ Not. 11, 188a 
Brfcre Tabohbbbau, J. 
ifi re BuPBBBOuzBL, Insolvent, & Seats etaL 
Curators, & Stbphbns, Contestant 
Le99or and lesiee—Fixturea and fittings. 
Where it wa$ stipulated (hat the ** fixtures and 
fittings " erected by the tenant in a restau- 
rant were to remain the property of the 
landlord, these terms induded the har^ bar^ 
shelving, oyster counter, gaseliers and other 
gasfioctures. 
The curators applied for leave to sell the 
effects of the insolvent, garnishing the pre^ 
mises leased from the contestant 

The contestant opposed the sale of certain 
of these effects, as being included in the 
terms ** fixtures and fittings '' erected by the 
tenant, which by a clause in the lease, were 
to remain the property of the landlord. 

The contestation was maintained as to the 
bar, bar-shelves, oyster counter, gaseliers, 
gas-brackets and other gas fixtures. Some 
of theae were attached by nails or screws, 
and as such were fixtures. The term " fitt- 
ings '' applied to objects necessary to fit the 
premises for their special destination, e.g. 
the bar and counters in a bar-room. 
Contestation maintained without costs. 
Merder^BeausuleU & Mariineau, for curators. 
Laflewr <b Eielk, for contestant. 
(n, t, b.) 

CIRCUIT COURT. 

Hull (dist of Ottawa), Nov. 5, 1886. 

Before Wubtblb, J. 

FiSBT v. Filon. 

Note signed with a cross^Evidence. 

HxLD:-*7%a< a note signed vnih a cross does 



not make proof of itedf, andprw^ fmuA he 
made of the signature in order to obtain 
judgment thereon. 

The action is founded on a promissoiy 
note, signed with a cross in the presence of a 
witness, and was inscribed for judgment on 
the note, without enqudte. 

PesCdbiam: Promissory notes and other 
private writings or documents upon whidi 
any claim is fotmded, are held to be acknow- 
ledged and make proof against the parties 
who signed them if they do not formallj 
deny under oath their writing or signatnies. 

A private writing, susceptible of thus mak- 
ing proof; is one which is signed by the party 
executing it Pothier, in Na 742 of his 
Treatise on Obligations, in speaking of pri- 
vate writings says, " la peisonne qui a elle- 
m^e souscrit Tacte, ne pouvant ignorer la 
propre signature, doit la reoonnaitre on la 
denier prScis^ment ; et faute par elle de la 
denier, le juge prononce la reconnaisBanoe de 
Tacte oomme souscrit d'elle." In Sirey's 
Annotated Civil Code, under article 1822, 1 
find the following note : ** Ne peat 6tre re- 
gard^comme revdtu d'une signatuie etdes 
lors valable, I'acte auquel il n'est appose qu'- 
une simple croix ou marque; et oela encore 
que Tacte soit sign^ de t^moins." 

These rules are contained in, or result 
from, articles 1221, 1222, 1228, 1224 and 1225, 
of the C CL, and it appears by article 1226 
that they apply to writings of a commerdal 
nature, such as the instrument sued upon. 

The note filed in this case does not there- 
fore make proof of itself against the defend- 
ant, and to obtain judgment, proof most be 
made in the ordinary manner. 

The inscription for judgment is therefore 
discharged. 

Eochonds Champa^gne for plaintiff. 

COUR DE POLICE. 

MontrAal, 17 novembre 1886. 

Coram Dbsnoyrrs, magistrat 

Talon dit Lbbp&rancs v. R6v. FXchI 

Obtention d^argent sous de faux prAextes^Ut- 

naces et violences pour extorquer^Ini' 

tention de FaoeusA, 

JugA :— lo. Que pour eonetUuer PcffeMtprkw 
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par h 9UUia 32-83 Vic, eh. 21, «jc. 44,con- 

cemani Ub per$onnes qui ezige cPune autre 

de Vargent avec menace ou menaces, trois 

amditkma wrU niceuaires : lo. qtte Vargent 

soil exigi ; 2o- avec menaces ; 3o. avec Vin- 

tenHon de le voUr. 

20. Quequoiqu'en gin&ral Ujtsqv^U y a daiUe, 

rinUntion de voler eaU vne question de fait 

d Hre laissS aujury, nlanmoins le magistrat 

doit didder la questi(m Iw^mSme l<yrsqu*il 

n*y a pas de douie qu'U n*y avait pas Vin- 

tention de voler. 

3a Qu*un criancier qui aumoyen de menaces, 

ohHendraU le paiemeat de sa criance, ne 

Umheraitpas sous Popiraiion du dii statut. 

Vers troifl heures, oettte apr&9-midi, Son 

Hoxmeur le juge DesnoyoTS a rendu juge- 

ment dans Taffaire de Terrebonne, qni a 

&it grand bmit dans cette paroisse et ixna 

Montr^L 

Onserappelleque le 23 octobre dernier, 
nn nomm6 Pepin Talon dit Lesp^ranoe, 
h6tellier de la paroisae de Saint-Charles de 
Lachenaie, a £ait une plainte sons serment 
devant Son Honneur le juge Desnoyers, ainsi 
con^oe : 

l^ on Ters le neuvidme jour de mai 1886, 
en la yille de Terrebonne, le nomm^ Jules 
Pich6 a figlonieusement exig4 de moi, avec 
menaces, la somme de cinquante dollars, 
avec rintentien de me la voler, etc 

Or, M. Jules Pich^, accuse dans cette 
plainte 6tait M. le cur4 Pich4, de la paroisse 
deTerrebonna 

M. le cur6 Pich6, d^lara qu'il avait dit au 
plaignantde lui donner cinquante piastres, 
niais que cette somme serait donn^e " auz 
pauvres." 
Nous publions ce jugement in extenso : 
Pjib curiam :— 

La Reine v. Messire Jules Pich^ 
Sur accusation d'avoir k la ville de Terre- 
bonne le ou vers le 9 mai 1886, exige de 
^epin Talon dit Lesp^rance, h6telier de la 
paioisse de Lachenaie, la somme de cin- 
qnante piastres avec intention de voler cette 
lomme. 

La plainte en cette cause a ^t^ port^ en 
▼ertu de la sec. 44 de I'acte f(§d^ral concer- 
Qant le larcin, 32-33 Vict, ch. 21, qui se lit 
comme suit : 
"" Quiconque exige de quelque personne, | 



"avec menaces ou violence, quelque pix>- 
** prints, effet, argent, valeur ou autre chose 
" ^valuable, avec I'intention de le voler, est 
" coupable de fi§lonie, et sera passible d'une 
** incarceration dans le p^nitencier pour une 
"p^riode de deux ans, ou dans quelque 
" autre prison ou lieu de detention pour une 
"p^riodede moins de deux ans, avec ou 
** sans travaux forq^ et avec ou sans r^u- 
" sion solitaire." 

La preuve 6tablit : 

Que le 9 mai dernier, le plaignant s'est 
rendu chez Taccus^ ^ Terrebonne k la de- 
mande de Madame Lauzon, dont le fils mi- 
neur s'^tait enivr^ le dimanche pr^c^ent. 
Madame Lauzon croyait que son fils s'6tait 
enivr6 chez le plaignant 

Rendu chez Taccus^, ce dernier lui a repro- 
che de continuer k vendre de la boisson le 
dimanche aux citoyens de Terrebonne et Pa 
reprimand^ pour le scandale qu'il causait 
Le plaignant admit avoir vendu de la bois- 
son le dimanche, mais nia en avoir vendu 
au jeune Lauzon. L'accus^ lui dit que d^ jl 
plusieurs fois il avait promis de ne plus ven- 
dre le dimanche, mais qu'il continuait ton- 
jours : que lui, le cur§, voulait mettre fin k 
oes scandales et qu'il allait le faire poursui- 
vre pour infraction k la loi du dimanche; le 
cure repeta plusieurs fois qu'il allait le fidre 
poursuivre pour lui faire payer I'amende. 

Le plaignant plaida fortement pour amener 
M. le cur6 i, ne pas donner suite k sa deci- 
sion, promettant de nouveau qu'il ne ven- 
drait plus le dimanche* Enfin le plaignant 
a demande JlTaccuse combien ildemandait 
pour arranger Taflaire avec lui ? L'accuse, 
aprds avoir plusieurs fois refiise de se prater 
k un tel arrangement, finit par dire au plai- 
gnant que vu que c'etait dans la paroisse de 
Terrebonne que le scandale avait et§ cause, 
que I'argent regu par le plaignant pour bois- 
son vendue le dimanche, avait ete paye par 
^es gens de Terrebonne, il etait juste que le 
plaignant contribu&t aux bonnes ceuvres de 
Terrebonne et il lui demanda $50.00 pour 
cet objet L'accuse a eu soin de dire dds loiB 
qu'il n'accepterait pas cet argent pour lui- 
meme, qu'il ne voulait pas mdme toucher k 
cet argent, car cet argent lui salirait lee 
mains, disait-il ; mais qu'il I'accepterait pour 
des bonnes oeuvies pourTerrebonna 
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Get argent ne fat jamais payd. 

Tela sont lea faits proay6s. 

Coxnme on le voit jl la lecture du statut 
ci-haut cit^, trois conditions sont D^cessaires 
pour constituer roffense, il faut que Targent 
ait6t6: 

lo. £xig6. 

2o. Avec menaces. 

3a Avec intention de Jie voler. 

lo. L'argent a-t-il ^U exig4 ? 

Malgr4 que ce ne soit que sur la demande 
du plaignant de T^ler Taffaire que Taccus^ 
a fix4 son montant, je crois qu'il faut dire 
ici, que Vargent a €t^ exig^, car en consi- 
d^tion du paiement de $50, Taccus^ con- 
sentait k ne pas d^oncer le plaignant ; mais 
jl d§faut par ce demier^de payer cette somme 
m, raccus6 6tait d^termin6 k le faire pour- 
suivre. 

2o. L'aigent a-t-il ^t^ exig^ avec menaces ? 

Qu'est-ce qui constitue une menace ? Les 
d^isions sur cette question sont contradic- 
toires. Une des premieres causes rapports 
qui aient trait k cette question est la cause 
de Bex vs. Knewland jug^e en 1796, et rap- 
ports dans le 2e Vol. de Leach, causes de la 
Couronnp k la page 721. Cette cause peut se 
r^umer comme suit : La pours uivante fut 
menac^e par des individus prints k un 
encan simul^, d'etre envoyS devant le ma- 
gistral et de U en prison k d4faut par elle 
de payer pour un article qu'ils pr^tendaient 
lui avoir 6t^ adjug^, malgr^ qu'elle n'eut pas 
ench^ri sur cette article ; et ils appeiSrent en 
cons^uence un pr^tendu gardien de la paix 
qui lui dit qu'elle aurait k lui payer un 
sheling ou k Taccompagner ,chez le magis- 
trat Elle lui donna un sheling, non parce 
qu'elle appr^hendait aucun danger pour sa 
personne, mais parce qu'elle craignait d'etre 
conduiteen prison. La Cour pr^idS par 
M. le juge Heath dSlara que ces faXta ne 
suffisaient pas pour justifier une conviction. 
Mais il est k remarquer que cette poursuite 
^tait fiute pour une ofibnse de droit commun, 
de vol avec violence (robbery) et avant que 
la clause ci-deasus r^tS ne fut statute. II 
n'y a pas de doute que les faits de cette cause 
auraient suffi pour arriver k une conviction 
sous reparation de notre statut 

Dans la cause de Regina vs. Walton, jug6e 
en 1863, et rapports dans Leigh et Cave k 



la page 288, il a 6t6 d^d^ que poor que 
I'offanse tombe sous I'optetion du statut, 11 
faut que la demande, si elle est couronnde de 
succds, constitue un vol et que les menaoeB 
alarment celui qui en est Tobjet, an point de 
bouleverser son esprit et d'enlever i ses actw 
cet ^6ment libre et volontaire, qui seal peat 
constituer le conaentement 

Dans la cause de Regina vs. Bobeitson, 
jagfie en 1863, et rapports dana le lOe toL 
des rapports de Cox i la page 9, on aemble, 
avec raiaon suivant moi, n'avoir pas ezig^ 
ces conditions. 

Dans cette cause, un gardien de la paix 
avait menace d'arr^ter un passant poor 
une offense imaginaire, k moins que ce de^ 
nier ne lui payftt une somme de cinq che- 
lins. L'argent fut pay6 au gardien de 1a 
pai^ qui fut enauite arrSt^ jug6 et trouv^ 
coupable de Toffense d^finie dans la claose 
ci-haut rdcit^ 

La dSision de Regina vs. Walton a ^t^ 
beaucoup discutS et r^voqu^e en doate. 
Greaves dit que cette decision demande re- 
consideration et il affirme que n'importe 
quelle menace ou n'importe quelle force 
suffisent pour donner efbt k la clause, si ces 
menaces ou cette force sont acoompagnees 
de rintention de voler. Je conooun absolu- 
ment dans oette opinion. 

Cons^quemment dans la cause actnelle 
je suis d'avis que les menaces ont 6te suf- 
fisantes pour assvgettir Faocus^ aux dia- 
positions de la clause, si ces menaces eos- 
sent 6te accompagn^ea de I'intention de 
voler. 

3o. Quant k Tintention de voler : ,Le poor- 
suivant ixlsiste fortement et dte plusienrs 
autorit^ pour^tablir que Tintention de voler 
est une question qui doit 6tre laiss^ ^ 
Pappr6ciationdujur6 et ne doit pas^tred^ 
cid6d par le magistrat 

Je crois aussi k cette maxime si les dr- 
Constances sont de nature k cr6er du donte. 
Mais dans le cas actuel peut-il y avoir da 
doute ? Ainsi pourraitK>n pr6tendre qu'on 
cr^ancier qui au moyen de menaces obtieo- 
drait le paiement de sa cr^anoe, tombenit 
sur reparation du statut? Certainement 
non. Eh ! bien, ici, n'est-ce pas prfids^ent 
un caa analogue ? L'accus^ exige avec me- 
naces, du plaignant, qu'il paie en aomdnes 
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OQ en boimes oeuyres dans Terrebonne, !» 
reparation qu'il doit poor le scandale et le 
d^Bordre qu'il est accns6 d'avoir cans^ k 
Terrebonne en vendant de la boisson, con- 
tre les dispositions de la loi, aux gens de 
cette locality. Je n'ai pas ft discnter sur 
Fopportnnit^ du procM4 de M. le cur6, mais 
je pnis dire qae dans Toccasion en ques- 
tion, I'intention de yoler n'existait certai- 
nement pas, et oomme cette condition est 
ess^itielle pour constituer Toflfense, la plain- 
te ne pent pas se maintenir ; elle est done 
renvoyfe 
(j- J. B.) , 

PRISONERS' EVIDENCE, 
The SolicUors JoumcJ, referring to Mr. 
Justice Stephen's article on prisoners' evi- 
dence, says:— "Mr. Justice Stephen, in his 
article in the Nineteenth Century, has stated 
very fiiirly the results of his experience 
and observation of prisoners' evidence. 
He sets out by remarking that the value 
of the evidence given by prisoners varies 
according to the circumstances of each 
particular case, as much as the evidence 
of any other class of witnesses does, 
and that although their interest in the 
result is in many cases so important as to 
destroy altogether the value of their evidence, 
there are also cases in which it is of great 
and even of decisive importance. He pro- 
ceeds to support these propositions by refer- 
ence to actual cases tried before him. The 
point of some of these illustrations is to show 
that a prisoner's evidence is worthless when 
the circumstances are such that he cannot be 
contradicted on the subject-matter of his evi- 
dence ; that in some cases the evidence of 
the prisoner is worthless, owing to his inabi- 
lity to give the only evidence which can be 
of any 8er>ice to him— e. ^., to produce or ao- 
coont for certain articles connected with the 
crime, and alleged to have been seen in his 
pQBsession ; that the evidence of the prisoner 
may have been of the highest service to him 
when it supplies the thread on which corro- 
borating facts can be strung; and that in 
some cases the evidence of the prisoner, 
though uncorroborated, bears upon it such 
n^arks of honesty and sincerity as to lead the 
jury at once to stop the case. These are 



points showing that the competency of pris- 
oners as witnesses, while on the whole favor- 
able to them, is also favorable to the admini- 
stratio nof justice; but some of the illustrations 
hardly tend in this direction. They show that 
although a prisoner's evidence may be worth- 
less for proving his innocence, the absence of 
it may be taken as a confession. If the law is 
altered, every accused person will have to 
swear his innocence or be taken to have ad- 
mitted his guilt Mr. Justice Stephen thinks 
that this is just ; but has he considered in this 
connection Uie fact, which flurther on in bis ar- 
ticle he admits, that a * prisoner, generally 
speaking, is an ignorant, uneducated man, 
dreadfully frightened, much confused, and 
almost always under the impressiou that the 
judge and jury know as much about his case as 
he does himself, and are able at once to appre- 
ciate whatever he says about it?* Is it just 
that a man in this condition, utterly unfit to 
understand what statements are likely to be 
useful to him or relevant to the case, should 
be practically compelled to make a state- 
ment which, however innocent he may be, 
will be worse than useless? What good 
would a mere statement that he is innocent 
do him ? In a case mentioned by the learned 
writer, he says that the prisoner's complaints 
and reproaches were * wholly unintelligible, 
thanks to the combined effects of ignorance, 
confusion, fear and anger,' but by the help of 
hints from the judge the meaning of the de- 
fence was elicited, and the jury acquitted the 
prisoner. But suppose, instead of a patient 
judge, there had been on the bench an irri- 
table judge, or a judge in a hurry for his 
dinner or anxious to catch a train, what 
would have been the result? Again, Mr. 
Justice Stephen admits that if prisoners 
were made competent witnesses there would 
be a considerable increase of peijury, and 
not merely of peijury, but in the case of 
wealthy and educated prisoners, of successful 
perjury. These people will be so well ad- 
vised as to the strong and the weak points in 
their cases as to be able to lie in the witness 
box with skill and effect And lastly, one 
result of the writer's experience is to show 
that failures of justice may occur by reason 
of the prisoner, either from artfulness or 
mere blundering, keeping back till the last 
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moment^ and then bringing unexpectedly 
before the jury some speciotus defence which 
there is no time to test Mr. Justice Stephen 
says he has known many cases of this, and 
he considers it one of the most dangerous 
tricks to public justice which could be played 
by persons accused of crime. It would seem 
that there is a considerable weight of evi- 
dence against the statement that the compe- 
tency of prisoners as witnesses is 'favorable 
in the highest degree to the administration 
of justice.'' 



INSOLVENT NOTICES, ETC. 

Quebec Qffleial OoMette, Nov, 20. 

Judieial AhanionmenU, 

Richard A. Gaughlin, shoemaker and trader, Bryson. 

Sept 80. 

Alphome Goyer, leather dealer, Montreal, Oot. 90. 

Owraion appointed. 
Re Wm. Chamard and Ijoniae M. MorrisoE. — £. 
Maltais, Halbide, oiuator. Not. 10. 
Re Adam Darlinc.— P. S. Roes, Montreal, curator, 

Nov. le. 

Re Alphonse Goyer.— D. Beaadry, Montreal, oar- 
ator. Not. S. 

iS0 William Enowles. tailor, Montreal— Seath k 
DaTclny, Montreal, curator. Not. IS. 

Re Thomas Lans.— W. A. Caldwell, Montreal, car' 
ator, Not. 16. 

Re Charles Nelson, hardware merohant, Montreal.— 
Seath k DaTelvy. Montreal, curator, Not. 6. 
Dioidende* 

Re Eokersdorffil Co.— First diridend, payable Dec. 
3, S. C. Fatt, Montreal, curator. 

Re J. Bte Pharand dU MareelUn.— Final dividend, 
payable Dea 22, N. St. Amour, St Isnaoe da Coteau 
da Lac, curator. 

R€ Gamperdown Hotel Company.— Final diridend, 
payable Deo. 1, C. H. MoClintock, Beebe Plain, liqai- 
dator. 

Re C. Valentine* Son, Three RiTcrs.- DiTidend, 
G« DaTeiny, Montreal, curator. 

S«3lKxration a§ to property, 
Marie Louise Carrier tb. Napoleon Pellerin, trader, 
Yamaohiche, Not. 11. 

Bzilda Thiemens tb. John A. Saunders, trader, 
Montreal. 

Member* elected. 
L. 0. Darid, Montreal East; Blie St Hilaire, 
Chiooutimi and Sacuenay, 



^ GENERAL NOTES. 

Tnai has lately died at Helston, in Cornwall, an 
example of a practitioner in the law whose experience 
of it for lenffth of time and permanence in one place is 
probably unparallelled. A legal practice once esUb- 
lished, especially in a country town, Tory often lasts 
for many generations ; but no man CTer practiced as a 



solicitor in one firm for eighty years. The neiresi ap- 
proaeh to this distinction has been attained by a np- 
resentatlTo of that well-deeerring cUss, which for 
want ofabeUername, is called Uwyen' elerts. lo 
the year 1806,the late Mr. Treloar entered the serriee 
of a firm of solioitois in Helston, at the age of fiftooB, 
not earlier than most of his class begin, and remaiiMd 
with the same firm until he died last week. Paitoei? 
came and went, but the clerk continued, managing tin 
estates of the clients of the firm, and acting as their 
deputy at boards of guardians, highway boanis* sod 
elsewheris. So Taluable a senrant was of oouise well 
paid, and Mr. Treloar became a man of substance, ' 
besides acquiring posts like that of registrar of mv- 
riages and manager of the gas company. He also took 
a leading part in the religious body to w hich he be- 
longed ; but he remained a lawyer's cleric to the end. 
Probably it was not worth his while, or he could not 
afford the time, to beoome a solicitor. Mr. Ti^oerhu 
at length faUen a Tiotim to the prineiple that natme. 
like the law, objects to perpetuities ; bat he has left s 
reputation which does credit to the profession ef the 
law, although he was not a formally authorised piao- 
titioner of it.— Zoio Journal, (London.) 

Av CTening contemporary Csays the Lmo JowmaQ 
desperately giTen to torturing ito readers with possles 
of all kinds, lately propounded for transIatioB aTsnioa 
of an old gibe against lawyers, which had been done 
hitp Greek elegiacs by Mr. Thoit>ld Rogert. The 
f oUowmg paiaphrase was adjudged the best :— 

Sing a song of lawyers. 

Lawyer Proelus, he. 

By a misadTenture 

Swallowed down his fee. 

Three times siz-and-«igfatpenee, 

Shillings twenty-one— 

Down they went, but twas not 

Altogether fun. 

So they fetched a doctor 

To relicTe his pain : 

And the missing coins 

Bring to light again. 

He with skill sagacious 

Manages the case, 

GiTes a strong emetic, 

ActiTe in short spaoe. 

Up came sixteen farthings. 

Shillings came thirteen ; 

But the six-and-eightpenoe 

NcTer more was seen. 

Btahobustb in Codbt.— Chief Jastioe Cameron, at 
Toronto, appears to haTe been greatly perplexed* a 
few days ago, by the hard swearing in Oook t- i^xter, 
in which the plaintiff was the Rot. Jonathan Cook 
and the defendant Rot. M. Baxter, president of the 
Gospel union and commander-in-chief of the Gospel 
army. Plaintiff sued defendant for salarr due Um as 
an cTangelist at Fergus andBlora,aadtohisdaagliter. 
who acted as his lieutenant . Judgment was gifen for 
plaintiff. In deliTering judgment, Chief-Jusaee Cam- 
eron said; "I regret the contradiction of witnesws 
shown in this case. If In matters of religioa we osa- 
not haTe the truth, it is difficult to say where tmtb 
shall be found. We haTe two Gospel amy offioers oa 
each side, swearing to directly opposite facts, and 
this brings a scandal on the wa> in which the army if 
either conducted or officered. It is my painflil datr 
to determine where the truth lies between theie 
parties. The army officers at headauarterB do not 
agree among themselTcs, Mi. MoClellan.a witne«. 
being flatly contradicted by two other ofltcers." He 
preferred accepting the OTidenoe of plaintiff's daoghter, 
apd added that there was a moral obligation to keep 
the case out of oonrt- 
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It is not uncommon in laige cities for con- 
stables to arrest persons on the charge of 
drunkenness, who are not drunk, but who 
have the appearance of being drunk. The 
following from the London XaTicef, a medical 
joomal pf some authority, shows that the 
diagnoslB of drunkenness is not so easy as 
might be supposed :—" There is reason to 
fear that mistakes are not unfrequently 
made, even by skilled observers, in the re- 
cognition of drunkenness, by what may be 
caUed ' apparent intoxication.' The unsteady 
gait, the congested face and neck, the vacant 
eye, with drooping lid, and even the spiritwms 
breath of apparent intoxication, may one and 
all be the effects of disease or disturbance of 
fiinction, which has no necessary connection 
with the abuse of alcohol in any form. A 
melancholy instance of blundering in re- 
spect to this matter may be cited from the 
life of the late Colonel Herbinger, who was 
accused of intemperance during his field 
service at Tonquin, but happily acquitted. 
Professor Peter, who had opportunities of 
stadying the case of this recently deceased 
officer, shortly before his death, elicited 
that be was suffering from a malady of some 
years' standing, which produced cerebral 
ansmiawith such giddiness that he could 
scarcely sit on his horse. Similar cases are 
by no means uncommon, and while it is 
more than ever necessary to denounce the 
practice of permitting police officers to de- 
termioe whether a man or woman is drunk 
or the victim of disease, it is requisite to go 
much further than this, and to call . the 
special attention of skilled practitioners in 
medicine to the possibility of being mistaken 
by erroneous impressions on this subject. 
Not only will amemia of the brain, however 
induced, cause giddiness, but certain forms 
of defective assimilation will brings about 
the same results, together with symptoms 
still more deceptive." 



Reg V. LaHmer (54 L. J. R [N.S.] 786), is a 
case of some interest on the law of assault. 
The prisoner struck A. with a belt, intending 
to injure him, and it bounded off and struck 

B. whom he did not mean to hit It was 
held that he was liable for an assault on B. 
Lord Coleridge,' C.J., said :— **I am of opinion 
that this conviction must be sustained. In 
the first place, it is common knowledge that 
if a person has a malicious intent toward 
one person, and in carrying into effect that 
malicious intent, he injures another man, he 
is guilty of what the law considers malice 
against the person so injured, because he is 
guilty of general malice ; and is guilty, if 
the result of his unlawful act be to injure a 
particular person. That would be the law 
if the case were res Integra ; but it is not res 
Integra, because in Reg, v. Hunt, 1 Moody 

C. C. 93, a man, in attempting to injure A., 
stabbed the wrong man. There, in point of 
fiact, he had no more intent of injuring B. 
than a man has an intent to injury a par- 
ticular person who fires down a eiireet where 
a number of persons are collected, and in- 
jures a person he never heard of before. But 
he had an intent to do an unlawful act, and 
in carrying out that intent, he did injure a 
person, and the law says that, under such 
circumstances, a man is guilty of maliciously 
wounding the person actually wounded." 
Bowen, L.J., concurring in affirming the 
cobviction, said:— "The only difficulty that 
arises is from Reg. v. FemblUon, which was 
a case under an Act of Parliament which 
does not deal with all malice in general, but 
with malice toward property ; and all that 
case holds is, that though the prisoner 
would h&ve been guilty of acting maliciously 
within the common law meaning of the term, 
still he was not guilty of acting maliciously 
within the meaning of a statute which re- 
quires a malicious intention to injure pro- 
perty. Had the prisoner meant to strike a 
pane of glass, and without any reasonable 
expectation of doing so, injured a person, it 
might be said that the malicious intent to 
injure property was not enough to sustain a 
prosecution under this statute. But as the 
jury found that prisoner intended to wound 
Chappie, I am of opinion that he acted mal- 
iciously within the meaning of this statute," 
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The Chicago Law Times, is the title of a 
new publication issned by C. V. Waite & Co., 
ChicagOi and edited by Mrs. Catherine Y. 
Waite. The first number promises exceed- 
ingly welL It opens with a portrait and 
biographical sketch of the late Chief Justice 
Chase> and contains a number of other 
articles of interest. The Law Timea is to ap- 
pear quarterly, and " is intended for the dis- 
" cuBsion, from a legal standpoint of the 
** great questions which interest the commu- 
" nity." The annual subscription is $2. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, November, 1886. 

[Grown Side.] 

Before Bamsay, J. 

Hegina v. Lbvassbub. 

Indecent Exposure of Person — Public Place— 

Exposure to one or more persons. 

On an indictment for indecent exposure of 
the persoD, it was proved, that the defendant 
had twice exposed his private parts in a 
bam, that a little girl of six years of age was 
playing in the lane near the bam door, and 
that the act of the prisoner was seen by the 
mother of the child from the window of her 
own house on the other side of the lane. 
There was no evidence that the prisoner had 
done anything to attract the attention of the 
child or that the child had necessarily seen 
anything that took place, or that the defend- 
ant was necessarily aware of its presence. 

In charging the jury, the learned judge 
said that the exposure must be in an open 
and public place ; that, however, this did not 
mean that the place should, of necessity, be a 
place generally public and open ; that by the 
circumstances, a place ordinarily private 
might become a public place within the 
meaning of the law. So, that where a per- 
son exposed his person in a grossly indecent 
manner in a private yard, so that he might 
be seen from a public road where there were 
persons passing, the indictment would be 
^laintained. He added that it was ques- 
tioned whether an indecent exposure to one 
person was sufficient to support an indictment 
of this sort, but that he did not hesitate to 
Bay that if the exposure was of a grossly in- 



decent character, as where a man intention- 
ally exposed his person to a woman or to a 
child, the indictment might be Bostained— 
the gist of the offence being its indecency. 

It would be for the jury to say whether in 
the present case there was any such gross 
indecency. 

The jury returned a verdict of Not Guilty. 

SUPERIOR COURT. 
Aylsibr (district of Ottawa), Nov. 27, 1886. 
[In Chambers.] 
Before Wuktklh, J. 
Labmonth v. Mobeatj, and Mulijk, Inter- 
vener. 
Tariff— Counsel fee at Enqu^te. 
Hbld : — 1. That the production of an admimm 
of facts in a case inscribed for proof and 
hearing is not equivalent to an examinaHon 
of witnesses, 

2. Thai the enquiU fee aUovxd by arUde 29 oj 

the tariff of advoooM fees is only diarge- 
able when counsel other than the attorney oj 
record conducted the enqu6te, 

3. That a covnsel who does not conduct an en- 

qu^te, but merely countersigns an admisaan 
of facts, is ther^ore not entitled to the fee. 

The prothonotary, in taxing the Interve- 
ner's bill of costs, refused to allow the fees for 
counsel at enqudte, and on appeal from this 
decision, the taxation of the bill was sub- 
mitted for the revision of the judge, who 
ruled as follows:— 

"Considering that by article 29 of the 
tariff of fees in force for advocates practising 
in this court, an enquete fee is only allowed 
when an advocate, other than the attorney 
of record, actually conducted the enquete ; 

*' Considering that in this cause there was 
no enquete, but that admissions by the 
plaintiff signed by his attomey of record, 
and counter-signed by a counsel at enquete 
for the Intervener, were produced by the 
latter ; 

" Considering that the counter-signing of 
such admissions by a counsel at enquete for 
the Intervener was unnecessary and useless, 
— and that the production of admissions is & 
proceeding similar to the filing of exhibits, 
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and ifl not equivalent to an examination of 
witnesses or enqu^te; 

"I maintain the taxation of the Prothono- 
taiy by which he strikes off the two items 
or charges for counsel fee at enqu^te." 

Henry A. Qoyette, for Plaintiff. 

Henry AyUn, for Intervener. 



SUPEBIOR COURT. 

Aylmbr, District of Ottawa, Nov. 24, 1886. 

[In Chambers.] 

Before Wurthlb, J. 

Ex parte Mhnbrippk Djbspatib, petitioner for 

Habeas Corpus, 
Vagrant ilci— 32-33 Vict. C. 2S^Dnmkenness, 

Ueld I—That under the Vagrant Act, 32-33 
VicU, C 28, t< M not sufficient to aUege that 
the accused vxis drunk on a public street, 
taithoui alleging further that he caused a 
dishjerbance in such street by being drunk. 

Per Judicebl The return to the writ of 
Jiabeas corpus issued herein, shows that the 
prisoner is held under a warrant of commit- 
ment which recites that he was convicted of 
** being drunk in a public street in the city 
of Hull, contrary to the statute," The of- 
fence is not charged to have been committed 
against any of the by-laws of the city, and 
the only statute governing such cases is 
the Vagrant Act of 1869. Under that statute, 
two elements are required to bring the of- 
fender under its provisions : that he should 
have been found drunk, and that he should 
have caused a disturbance in the street by 
l)eing drunk. Here, the prisoner is not 
charged with having created any disturb- 
ance ; and what is not proved, is supposed 
not to exist, especially in criminal matters : 
de nun apparentibus et non existentibus eadem 
est ratio. I shall, therefore, order the writ 
to be filed, and shall discharge the prisoner 
thereunder, as the conviction is illegal 

T. P. Foran, for Petitioner. 

A. Rochon, for the City. 
(t. p. f.) 



CIRCUIT COURT. 

Montreal* Nov. 17, 1886. 

Before Taschhreau, J. 

I4B0NARD V. The Canadian Pacific Railway 
Company, & Leonard, opposant 

Execution — Exemptions from seiztare — (7. C P# 
566 — Sewing Machine, 

There was an execution against the plain* 
tifif for costs. He opposed the sale of a 
sewing machine, alleging that it had been 
brought into the ** menage" by his wife, 
and served " k gagner la vie commune." 

The proof shewed that it belonged to the 
wife before marriage she being commune en 
bienSf and that when she got work to do for 
manufacturers, she worked on it for hire, 
and also used it for domestic purposes; and 
that the plaintiflf was a working stone cutter. 
* Defendants' counsel contended that the 
sewing machine was not a " tool, implement 
or other chattel ordinarily used by defend- 
ant in his trade,*' that of a stone cutter, with- 
in the meaning of Art 556 C. C. P., and that 
the amendment to this article exempting a 
sewing machine was not passed, until after 
the machine in question had been seized. 

Held, that though the amendment of 1886 
did not apply, yet that a broad view must 
be taken of the Article 556, and that there- 
fore the opposition would be maintained 
without costs. 

Prefontaine & Lafontaine, for Opposant 

a S. Campbell, for Defendant contesting. 

(a s. a) 



SUPREME COURT 0? CANADA. 

Quebec] 

McGrbbvy v. The Queen. 

FetiHan of Right--^ Vic ch, 27 (P. ft)— 
Appeal to Supreme Court of Canada. 

Held:— That the provisions of the Su- 
preme and Exchequer Court Acts relating 
to appeals from the Province of Quebec, apply 
to cases arising under the Petition of Right 
Act of the Province of Quebec, 46 Vic. ch. 
27. 

Motion to quash dismissed with costs. 

Malhiot, ft C, for motion. 

Irvine, Q« C, contra. 



888 



THB LEGAL NEW& 



Ontario.] 

Lanotry v. Dumoulin. 

Bectary endowmtrA^-^ReeUrry Zand«^29 & 30 
Fie c 16 — Constrwtion, 

Hbld, affirming the jadgment of Feigason, 
J. (7 Ont R 499), and the judgment of the 
Chancery Division of the High Court of 
Justice for Ontario (7 Ont App. R. 644), that 
the lands in question in this case were cover- 
ed by the terms of the Act 29 & 30 Vic. ch. 
16, entitled, " An Act to provide for the sale 
of Rectory Lands in this Province." 

Held, further, affirming the judgment of 
the Court of Appeal for Ontario (11 Ont App. 
R. 544), that the said lands were held by the 
rector of St James, in the City of Toronto, as 
a corporation sole for their own use and not 
in trust for the vestry and church wardens 
or parishioners of the rectory or Parish of 
St James, and such vestry and church war- 
dens had therefore no locui ntandi in curia 
with respect to said lands. 

Appeal dismissed with costs. 

Howland and Amoldif for appellant 

H. Camerfm, Q.C., for Diocese of Toronto. 

MacLennan, Q.C, & Jfow, Q.C., for City 
Rectors. 

HwHn^ Q.C,, for Township Rectors. 



Thomson v. Dyhbnt. 
Contract jar sale of lumber — Acceptance of 
part — Right to reject remainder as not being 
according to contract 

T. contracted for the purchase from D. of 
200,000 feet of lumber of a certain size and 
quality, which D. agreed to furnish. No 
place was named for the delivery of the 
lumber, and it was shipped from the mills 
where it was sawed, to T. at Hamilton. T. 
accepted a number of car loads at Hamilton, 
but rejected others, because a portion of the 
lumber in each of them was not, as he alleged, 
of the size and quality contracted for. 

Held, affirming the judgment of the Court 
of Appeal for Ontario (12 Ont App. R. 569), 
that T. had no right to reject the lumber, his 
only remedy for the deficiency being to 
obtain a reduction of the price or damages 
for non-delivery according to the contract 
Founder and Henry, JJ., dissenting. 



Bain, Q,C., and KeppU, for appeUsnt 
McCarthy^ ii^C.y for respondent 

KiNLOGH ^ SOEIBNBB. 

Vendor and purchaser— Open and notoriow wk 
— Actual and continued change ofpouemon 
—A S, 0, cap, 119, »cc 5— flmn^ cf 
former owner as derk^ 

S. having purchased from one M., a trader, 
his stock in trade, merchandize and effects, 
took delivery of the keys of the premises in 
which M. had carried on business, and 
entered into possession, and immediately 
advertised the business in his own name in 
the newspaper of the place. The day after 
he so took possession, he dismissed the deriw, 
who had remained after the change, and 
hired M. in his place, and M. continued for 
some time to sell goods in the store as he had 
done before the sale, but in his capacity aa 
clerk to S. 

Held, that notwithstanding the hiring of 
M. by the purchaser, there was " an actual 
and continued change of possession " in the 
goods in the store which satisfied the require- 
ments of R S. O., cap. 119, sec. 5. See 12 
Ont App. R. 367. 

Ontario Bank v. WUcox, 43 U. G R. 460, 
distinguished. 

McCarthy, Q. C. & DougaU, Q.a, for the 
Appellants. 

W. Cassels, Q.C, & Rolman, for the Re- 
spondents. 

Me Call v. McDonald. 

Mortgage — Given in contemplation of insolvency 
— Suit by creditors to set atide-'Piartia 
to suit—Distribution of assets. 

C, a trader, mortgaged his stock, and a few 
days after, executed an assignment in trust, 
for the benefit of his creditors. On a suit 
by a creditor, on behalf of himself and the 
other creditors, except the mortgagees, to set 
this mortgage aside as a fraudulent prefix 
ence in favor of the mortgagees : 

Heldf affirming the judgment ciihb court 
below (12 Ont App. R. 593) that the suit 
could be properly brought without joining 
the mortgagees as plaintiflb, and that the 
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mortgage coald be set aside without attack- 
ing the assignment in trnst 

Held also, reversing the decision of the 
court below, that the proceeds of the sale 
of the mortgaged property, which had been 
paid into court to abide the resalt of the 
appeal, should be paid over to the assignee 
under the trust deed, to be distributed as 
part of the assets of the estate, and not dealt 
with by the court as ordered by the Court 
of Appeal The decree of the Court of Ap- 
peal was varied and the judgment of Fergu- 
son, J., 9 0. R. 185, restored in full. 

Rohimony Q. C, and Oeo. Ken^ for Appel' 
lants. 

Blake, Q. G, and McDonakl, Q. C, for Re- 
spondents. 

t 
Beatty v. Neelon. 

Com^ny — Action by shareholdera of, against 
promoterg — Misrepresentation — Delay in 
bringing action — Parties injured. 

An action was brought by B. and others, 
shareholders in a joint stock company^ 
against N. and others who had been the 
promoters of the company, for damages 
caused by the fraudulent misrepresentation, 
as was alleged, of the said promoters in the 
formation of the company. The plaintiffs 
and defendants had been owners of rival 
lines of steamboats, and the plaintiff claim- 
ed that the defendants had proposed to the 
plainti^ to amalgamate the two lines and 
ibrm a joint stock company, and as an in- 
daoement to the plaintiffs to consent to such 
amalgamation, tiie defendants had repre- 
sented that they had a four years' contract 
with the government for carrying the mails 
from Windsor to Duluth, whereas the fact 
was that they had only a verbal contract for 
carrying such mails from year to year, which 
was discontinued after the formation of the 
company, which was the misrepresentation 
complained of, and also that the defendants 
had received a bonus from the Town of 
Windsor and refused to pay to the plaintiffs 
their portion of the same as agreed upon 
when the said company was formed. 

The evidence on the trial showed that the 
plaintiffs had been awai'e of the true state of 
the said mail contract a short time after the 



company was formed, but had allowed the 
business of the company to go on for four 
years before taking proceedings against the 
proinoters. 

Held, Strong, J. dissenting, that the alleged 
injury, if any, was to the company and not 
to the plaintiffs, and the action should have 
been brought in the name of the company or 
on behalfof all the shareholders. 

And Held, also, affirming the judgment of 
the Court below (12 Ont App. R. 50), that if 
the action could be brought by the plaintiffs, 
the long delay and the conduct of the plain- 
ti£& in allowing the business of the company 
to proceed without making* a speedy claim 
for redress, disentitled them to relief. 

McCarthy, Q. C. and McDonald, Q. C, for 
the Appellants. 

Robinson, Q. C, and Qassels, Q. C, for the 
Respondents. 

COURT OF QUEEN'S BENCH, 

MONTREAL* 

Sale—Delivery^Refusal to accept— Counsel Fee, 

The appellant, at Montreal, on the 26th 
September, 1884, sold tea to arrive ex " Glen- 
orchy," at the port of New York. The tea 
reached Montreal October 14, 1884, and was 
then offered to respondents. The latter re- 
fused to accept unless the conditions of sale 
were altered : and the tea was re-sold at a 
loss. 

Hhld :— That the offer of October 14 was an 
offer to deliver within a reasonable time, and 
that if the respondents, after refusing to take 
delivery according to the conditions of sale, 
wished to retract their refusal, it was incum- 
bent on them to make a distinct offer to the 
appellant to do so, and not to ,leave him in 
doubt as to the position they took in the mat- 
ter. 

2. A fee paid to counsel for advice will not 
be allowed as part of the damages for breach 
of contract— Cox, appellant, and Tnmer et 
al., respondents. Sept 25, 1866. 

Sale — Delay in Delivery— Diligence. 
The appellants, of Chatham, Ont, through 
brokers at Montreal; on the 6th of July, sold 

* To appear in Montreal Law Reports, 2 Q.B. 
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a cargo of wheat, to be shipped by sail, as 
soon as a vessel could be secured, and to be 
delivered at Montreal 

The wheat did not arrive at Montreal until 
August 15th, when the respondent refused to 
accept The appellants had endeavored to 
obtain a vessel at Detroit, but it was not until 
July 21st, that a vessel was finally chartered 
at Toronta 

Held :— That the delay which elapsed be- 
fore a vessel was chartered, was an unreasona- 
ble delay, as it appeared that a vessel might 
have been obtained sooner at Toronto, if the 
appellants had been willing to pay a liberal 
rate of freight ; and the appellants not hav- 
ing shown due diligence, Uie respondent was 
justified in refusing to accept the wheat — 
Norihwood et aL, appellants, and Borrowman^ 
respondent, Dec 30, 1885. 



SUPERIOR COURT, MONTREAL* 

Interpretation of Will — Exercise of Power of 
Appointment — Univerml residuary legacy. 

A testator by his will bequeathed to his wife 
an annuity to be paid to her during her life- 
time, and directed that she should have the 
power to dispose of the capital of said annuity 
by will in such manner as she might see fit, 
but in default of such disposition he directed 
that this capital should be divided between 
his three children in equal shares, with rep- 
resentation in favour of their children. The 
testator's wife survived him, and subse- 
quently died leaving a will, in which, after 
a number of special legacies, but without any 
mention of the capital of her said annuity, 
she bequeathed the rest and residue of her 
estate to her daughter for one half and to the 
children of one of her sons, for the other half. 

Held:— That by this universal residuary 
legacy the testatrix had effectually exercised 
the power of appointment conferred on her by 
her husband's will over the capital of said 
annuity, and that the children of one of the 
sons of the testator, who were not included 
in such residuary legacy, had no claim on 
the capital of said annuity.— GeTTi/ey v. Low, 
Papineau, J., March 31, 1886. 

• To appear in Montreal Law Reports, 2 S. C 



LicUaHon — Cakier de charge^^Hcmdo^jJ^ 

-^Opposition, 
Juofe : — Que dans una vente d'inmieable par 
licitatioD ordonn^e par la cour, une opposition 
afin d'annuler bas^e sur le fait que la copie 
du cahier de«chaziges signifi^ 4 Topposant est 
irr^ulif^re et non conforme k Poriginal, ne 
pent Hie maintenue lorsque le cahier de» 
charges a 4t^ ant^rieurement confirm^ et 
homologVL^.— Barrett v. Scheffer, Mathiwi,J., 
October 12, 1886. 

S}dp — Master — Action for Demurrage. 
Held : — That the master of a vessel, as 
master, has no right to sue for demamge, 
unless there be an implied contract to pay 
him the same. — Chandler v. Sydney <fc Loif^^ 
burg Coal & Railway Co,, Taschereau, J-, Feb. 
13, 1886. 



PAWNBROKERS LIABILITY FOR 

FALSE IMPRISONMENT BY 

HIS SERVANT. 

At Brentford County Court, on October 22, 
before his Honour Judge Stonor, judgment 
was delivered as follows in the case of Merri- 
man v. Ayres : In this case the plaintiff had 
some time since pawned a number of punt- 
ers' brushes at the defendant's shop in this 
town, and in April last brought some more 
brushes to the defendant's shop for the same 
purpose, whereupon a shopman in the de- 
fendant's employ gave the plaintiff in charge 
to a detective, who took him to the station 
house, where the defendant's manager, as 
well as the shopman, attended, and the 
former charged the plaintiff with attempting 
to obtain money by fraudulent representa- 
tions, being statements made by him as to 
the quality of the brushes. The plaintitf 
was locked up for the night and taken in 
the morning before a police magistrate, who 
at once discharged him. At the trial in this 
Court the shopman was not called; there 
was, therefore, no evidence of the alleged 
fraudulent misrepresentations, and the only 
questions were : (1) Was the defendant liahle 
for the acts of his two servants, or either of 
them ? (2) If he were so liable, to what dam- 
ages was the plaintiff ^ititled? I reserved 
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the first point, which was wholly one of law, 
and left the second question to the jury, who 
returned a very proper verdict for 20/. The 
evidence as to the reserved point was as 
follows : The defendant carries on the busi- 
ness of a pawnbroker in several localities by 
means of a general manager and local mana- 
geis, with shopmen under them, and, as the 
defendant and his manager depose, has 
given strict orders to his general and local 
managers never to give anyone into custody 
or bring any criminal charge against any- 
one under any circumstances. It is obvious 
that such instructions are unlawful, at all 
events as to any felonies committed in the 
presence of any of his servants ; but as to 
misdemeanours (as in the present case) they 
may, perhaps, be justified. It is, therefore, 
clear, not only that the defendant had not 
given to the shopman or manager any ex- 
press authority to give any one into custody, 
but also, I think, that he had revoked any 
possible implied authority which might arise 
from the ordinary course of pawnbroking 
business, ne to which there was no evidence. 
The defendant, however, in carrying on 
such a business is morally bound not to 
employ persons who would act with such 
gross illegality and impropriety as his ser- 
vants have done in the present case accord- 
ing to the evidence before the Court, and I 
shall, therefore, enter a nonsuit without 
costs. The plaintiff can, of course, sue the 
manager and shopman, or either of them, 
bat I hope the matter will be arranged by 
the payment of the damages assessed by 
the jury without further litigation. — Nonsuit 
without costs. — Law Journal 



R 8. SUPREME COURT JUDGES, 

A letter from Washington to the N, Y. 
H'or/d contains the following particulars re- 
specting the members of the U. S. Supreme 
Court:— 

By the 1st of January, four of the nine 
members composing the United States Sup- 
reme Court will be eligible for retirement. 
Justice Bradley has been subject for retire- 
ment for over two years. He is now in his 
73rd year. A Justice of the Supreme Court 
<^nbe retired upon full pay when he has 



arrived at the age of 70 years and has had 
previous to that ten years' continuous service. 
Ward Hunt, who was retired several years 
ago, had to have a special Act of Congress to 
give him his retiring pension, as he had not 
served his ten years time when he was dis- 
abled by an attack of paralysis. 

The Judges who will be in a few days eli- 
gible to retirement in addition to Bradley 
are Chief Justice Waite and Justices Miller 
and Field. These last three Judges were all 
born in the same year. Judge Miller was 
born upon the 8th of April, 1816, Field, Nov. 
4th of that year and Waite Nov. 29th of the 
same year. Miller is now eligible for retire- 
ment Field will be in a few days, and Waite 
upon his next birthday, the 29th of Novem- 
ber. Field is the only Democrat among 
them. If these gentlemen should retire during 
Mr. Cleveland's administration, he would 
have an opportunity of changing the entire 
character of the court Justice Woods is 
quite ilL His health is so badly impaired, 
that he will not be able to do any work this 
year. Some question whether he will ever 
be able to go back to his work or not If he 
should not, there will soon be five vacancies 
upon the bench, constituting a majority of 
the court Here are five splendid opportuni- 
ties for the ambitious lawyers and judges of 
the country. These positions are the great 
prizes of the legal profession. 

There is no forced retirement in the law 
relating to the Justices. The retirement is 
as it was in the army a few years ago— vol- 
untary. Every now and then legislation is 
agitated in Congress looking toward compul- 
sory retirement of the Justices when they 
arrive at a certain age, but nothing has ever 
come of it All the Justices who will be 
eligible for retirement by the Ist of January 
are in good physical condition and are as 
capable of performing their duties as any of 
the young members. Chief Justice Waite has 
an especially young and vigorous look. His 
hair is quite dark for a man of his age, and 
his beard is only iron gray. He does not look 
to be any over 60 years of age. He walks 
now to and fro between his bouse and the 
Capitol, and steps off with as alert an 
action as a young man. Justice Field, who 
spent the summer in Europe, has almost 
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perfect health. He is a great student, and a 
wider reader of literature than most of his 
associates. He h as hi mself said that he does 
not intend to retire until he has served a 
quarter of a century upon the bench, so 
long as his health is as good as it is now. 
He has been upon the bench since 1863, 
having served twenty-three years, so if he 
adheres to his resolution, he will not go out 
until 1888. Justice Miller has been on the 
bench one year longer than ha He is the 
senior Justice in point of long term of ser- 
vica Mr. Waite has been on the bench since 
1874, having served twelve years. Bradley 
was appointed by Gen. Grant in 1870, two 
years before Justice Waite was appointed. 

The senior Justice, Miller, is one of the 
most vigotx>UB looking of the Judges I have 
mentioned. He is swarthy, dark, with a 
strong, resolute look and a well-rounded 
figure, that shows but little the advance of 
1^. No better evidence could be given of 
the fact that bard work does not break down 
people than in the long life and good health 
of the average member of the Supreme 
Court They have much more to .do than 
the average high official. They have but 
little leisure and most of their work is very 
hard, because up to the last year, Congress 
did not allow them private secretaries. The 
great bulk of the decisions of the Supreme 
Court have been written by the hands of the 
Judge making the decision. There is only 
one retired member of the Supreme Court 
living. This is ex-Justice Strong. He lives 
in Washington. He is a tall, smooth-faced 
gentleman, who still retains his fresh color. 
Instead of breaking down after being retired 
from active work, he has kept up his health 
and strength by taking plenty of exercise- 
He spends a great deal of time outdoors) and 
can be seen nearly every day walking or 
driving about the suburbs of Washington. 
He is one of the handsomest and most dis- 
tinguished looking gentlemen in Washing- 
ton society. 



INSOLVENT NOTICES, ETC. 

Quebec Official Oaaette, Nov. 27. 

Judicial Abandonmenta, 

James Butohart, Rimoaski» absentee ; H. A-Bedard. 

Quebec, proviaional goardlani Nov. 22. 



Thomas LaToie, trader, Fraaerville, Nov. 22. ' 

Paincbaad k Viooent, oontraeton and tiadfln, 

Montreal, Not. 24. 
Richard Smardon, boot and shoe maonfactiirer, 

Montreal, Nov. 24. 

Ouraton egppdiUed, 

Be Samael Bomstein, Montreal.— Kent k Toreotte, 
Montreal, curator, Nov. 19. 

Be Andr6 Boorque, St. Clet— Kent A Taroott«, 
Montreal, oorator, Not. 19. 

Be b. and W. Harrington, St. Jean ST&ngeliste.- 
Angos McKay, Montreal, curator. Not. 20. 

Be John McLean, Murray Bay. — H. A. Bedard, 
Quebec, curator. Not. 24. 

Be O^d^on Morenoy, currier. Quebee.— B. Ckmtier, 
Quebec, curator. Not. 22. 

Be Sen^cal A Deslierres.— Kent St Turcolte, Mon- 
treal, curators. Not. 19. 

Dividendt. 
Be George Elie Amyot.— First 'and final diTideod. 
payable Dec 10. H. A. Bedard, Quebec, curator. 

Be J. E. Trottier & fi]s.—F!rBt and final dividend 
payable Not. SO. P. L. Hubert, Three RiverBtCorator. 
/2e Ludger Trudeau .— First and final diTideod, 
payable Dec. 15.~-G. Desmarteau, Montreal, oorator. 
Be H. A. Turgeon —First and final diTidend, pay- 
able Dec 11. H. A. Bedard, Quebec, curator. 

SepanUion at topropertu. 
Amy Loekwood Chillson ts. Frederick Pieree,trader. 

Clifton, Not. 16. 
Annie McQuade ts. James Weeper. Montreal, 

Se»t. 6. 
Eloise PothierTS. Wm- A. J. Whiteford, jeweller. 

Coteau St. Louis, Not. 20. 



GENERAL NOTES. 

A MuBDSBOUB Intbntion.—M. Juibert,amech«Dtoal 
engineer of Paris, recently made an inTeotioD whieh 
is said to increase materially the speed of railwar 
traTel. The journals discussed tbe matter at leafth 
and predicted for M. Juibert a great future. However, 
the other day, as the inTcntor sat in his worksfaopi & 
stranger suddenly rushed toward him and begaa to 
belabour him with a cane, exclaiming excitedly: 
''This will teach you not to make such morderoas 
inventions that will enable my mother-in-law to reach 
my house in six hours, instead of twelve." M. Jnibei^ 
caused the arrest of his assailant, who is said to be a 
well known merchant by the name of BoliTct 

A woman recently occupied the witness stand is 
Belfast, Me., who was a match for the lawyers. She 
was a witness in the pauper case between liberty and 
Palmero, and had been a pauper in the latter town. 
On cross-examination the attorney asked her if she 
was a pauper on the town. "I was a liability," said 
the woman. " You were a pauper," said the attorney 
" I want you to understand," said the woman, firiof 
up, "that poor people are not paupers, they an 
liabUities." 
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It is satisfactory to observe that the Mon- 
treal Appeal list, which is sufficiently 
lengthy, does not increase. The November 
list contained 106 caaea, and a year ago it 
contained 104 cases. In September last, 
after the summer vacation, it crept up to 
109, but in November it fell to 106. During 
the November term, 25 cases were heard, of 
which 5 were determined in the same term. 
There remain 20 en dilibiri, besides 3 cases 
heard during the September Term. 



With reference to the tiqaersedeas granted 
by Chief Justice Scott, of the Supreme Court, 
in the case of the Chicago anarchists, the 
Chicago Legal News says :— " Before a judge 
can grant a wpergedeas, after inspecting the 
record, he must be of opinion that there is 
reasonable cause for allowing a writ of error, 
and must also be of opinion that there is a 
reasonable doubt as to the guilt of the de- 
fendants. The statute in relation to the 
issuing of a gupersedeas is as follows : — '* I^ 
after inspecting such transcript, the court or 
judge is of opinion that there is reasonable 
cause for allowing a writ of error, and shall 
also be of the opinion that there is a reason- 
able doubt as to the guilt of the defendant^ 
it shall be granted by endorsement on the 
back of such transcript, with the direction 
that the same shall be a aupertedeas," 



While the spirit of anarchism is invading 
the most conservative quarters, it is not 
wonderful that it should manifest itself in 
the criminal courts. A Paris court recently 
had some experience of this, but the way in 
which it was punished will not tend to en- 
courage criminals to make such ebulhtions 
an every day occurrence. The following is 
the case referred to : — 

Lenunne et Pigeon, tfenz r^oidivistes qai oomparaifl- 
saient bier devsnt la obambre dea flagrants d^lits, sont 
des oriminelB de la nouvelle ^oole. Hb se montrent 
oidinairement dan pour lean jages. Jean Hirooz 
lei eftt renins. 



Lemoine est inoalp^ de filoaterie. 

Le 22 septembre demier» il est entr6 ohes an restan- 
ratear aaquel a command^ un diner dont la note 
s'dera k 5 francs 50 cent Quand sonna le quart 
d'benre de Rabelais, Lemoine fit appeler le patron de 
lamaison, se plaigoitdela qaalit4 des oare-dents de 
r^tablissement et d^lara ensuite qull n'avait pas 
an sou dans sa pocbe. On le fit natarellement arrdter. 

A raudienoe, Lemoine aifeote on air trte oassant. 

Le pr^ident.— N'ayant pas an son faillant dans 
votre pooho, vous auriez bien dfi voos montrer plus 
sobre et ne pas faire an diner de cinq francs cinqaante 
centimes. . . 

Le pr^Tenu ■ ~De quoi ! — de quoi ! — 

Le pr^ident.— Qu'avei-Toos li dire pour Totie d^ 
fense? 

Le pr^yenu.— J'ai h dire que si j'ai pas de travail et 
pas d'argent c'est de Totre faute k fous, tas de brigands i 
qai m'aTcs toojours condamn^ poor des riens. Sans 
▼oas, je ne serais pas ioi* . . . 

Le tribanal, pour couper court k ces injures, oon- 
damne Lemoine k six mots de prison pour le d^lit de 
filoaterie et k deux ans de prison pour oelui d'oatrages 
aux maffistrats. Ces deax peines ne se oonfondront 
pas. 

A peine Lemoine disparu au milieu des gardes qui 
remmen^rent sans courtoisie aucune, Pigeon, un rieux 
"cberal de retour," se ldve> Le pr^venu est inoalp6 
d'inf raction i une interdiotion de s^our. 

Avant toute question du president, il s'^rie : 

Tas de canailles, si vous me rel^gaex, je vous d^lare 
que je n'irai pas k Cayenne. Oa bien, si j'y vais, oe 
sera oontraint et forc^. Entendes-vous, tas de 
canailles? 

Pigeon est condamn^ k six mois de prison pour 
infraction k Tintordiction de s^jour et k deux ans de 
prison pour outrages aux magistrats. Pas de confusion 
de peine, en outre. 



SUPERIOR COURT. 

Aylmar, Nov. 15, 1886. 
Before Wubtelb, J. 
Batb V, Lang. 
Judicial Abandonment — Curator — T)omicile^ 
The curator in the case of a judicial abandonment 
of property f must be domiciled (/r resident 
within the Province, A non-reeident is in" 
eligible for such office. 
Per CuRiAic. This is a meeting of creditors 
of the defendant, convened for the purpose of 
taking their advice on the appointment of a 
curator to his property. 

The plaintiff has moved that Peter Lar- 
month, "of the city of Ottawa," be appointed 
curator, and his nomination is opposed by 
Mr. Lindsay and other creditors, on the 
ground that he is not a resident of the pro- 
vince. 
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The curator in the case of the abandon- 
ment of property, is an officer of the 
court, and he is, says article 770a. of the code 
of civil procedure, " subject to the summary 
"jurisdiction of the court or judge." He is 
liable under article 2272 of the civil code, to 
coercive imprisonment for neglect to fulfil 
his duties or to account for the monies in his 
hands. 

To be appointed curator to the property of 
a debtor on a judicial abandonment, one must 
therefore be amenable to the court The writ 
of this court for contempt, or for coercive im- 
prisonment does not run outside the province, 
and to be amenable to the courts of this pro- 
vince, one must be either domiciled, or at 
least present on its territory. Strangers, that 
is to say, persons who are not inhabitants of 
this province, but who reside in another pro- 
vince of the Dominion, are therefore unquali- 
fied for the office of curator. 

Mr. Larmonth, being a stranger, in the 
sense just mentioned, is consequently ex- 
cluded from the curatorship, and cannot be 
appointed. I therefore reject the motion for 
his nomination. 



Mr. W. Alexander Caldwell, of Montreal, 
was then proposed and appointed. 
N. A. Belcourt, for plaintiffi 
/. M, McDougaU, for Montreal creditors. 



SUPERIOR COURT. 

Aylmkr, Nov. 20, 1886. 

Before Wuktkle, J. 

Majob et vir v, McClelland. 

Procedure—cap. 515 — Security for CosU— 
Notice. 

Held : — That the oppotite party is entitled to 
notice of pvUing in security for costs, and 
security put in uithou;t notice may be 
rejected. 
Per Cukiam. On the 25th October, 1886, the 
plaintiflfs were ordered to give security for 
costs, and, on the 8th November, within the 
time fixed by the Court, a bond was en- 
tered into, but without notice to the defend- 
ant On the 11th November, a notice was 
served upon the defendant's attorney, in- 
forming him that the security had been 
given. 



The defendant objects to the suretifis, 
and now moves that the security givea be 
rejected, inasmuch as it was entered into 
without previous notice and in the absoDoe 
of the defendant and of his attorney. 

Article 515 of the C. C. P. provides that 
sureties are ofiered after notice served npon 
the opposite party, and article 129 provides 
that any person under obligation to give 
security for costs, may at any time, whether 
the same has been demanded or not, pat 
in such security after one clear day's notice. 

It is contended by the plaintiff that this 
notice to the opposite party is not essential, 
inasmuch as section 6 of the Act S5 Vict eh. 
6, provides that the delays for filing prelim- 
inary exceptions and pleas to the merits, 
begin to run only from the service apoB 
the defendant's attorney, of a notice inform- 
ing him thai the security has been given. 

There is no clashing between these ensct- 
ments. The defendant has the right to see 
that sufficient security is given, anid to require 
the sureties to justify; for this purpose 
notice must he given to him. He may be 
satisfied with the sureties ofiered, and 
consequently may not attend when the 
security is put in. The law, therefore, pro- 
vides that the delays for pleading do not 
begin to run until after the service of a 
notice that the security has been given. 

The motion is granted with costs, and the 
security put in is rejected, as having been 
irregularly given ; but the delay to put in the 
security is extended to the 25th November. 

N. A. Selcovrt, for plainti£ 

Henry Aylen, for defendants. 



CIRCUIT COURT. 

Hull, District of Ottawa, Nov. 11, 1886. 

Before Wurtble, J. 

Bebtbaio) v. Labht.t.w et aL 

Juri^ictian of Circuit Cmat—CCP. 1054. 

In an action on a promissory note bearing in- 
terest from date, where the interest accrued ai 
the date of the institution or service of the 
action, added to the principal or balance due 
thereon, forms a sum exceeding $200, thi 
demand is not tinihin the jurisdiction of ihi 
Circuit Court. 
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Feb GuBiAic This suit is founded on a 
piT)mis8ory note, signed by the defendants on 
the 19th May, 188S, for the sum of $197.08, 
payable on the Ist August, then next, (1883,) 
with interest at 8 per cent 

The defendants have filed a declinatory 
exception, alleging that the demand exceeds 
the jurisdiction of the Circuit Court 

At the argument, the plaintiff's counsel con- 
tended that the interest on the promissory 
note should not be taken into account, and 
that the competency of the court had to be 
determined by reference to the principal 
alone. 

The jurisdiction of the court is to be 
detennined by the amount due and exigible at 
the time of the institution, or more properly 
of the service of the suit That amoant is the 
demand and the subject of the suit If it is 
$200 or less, the suit is cognizable by the Cir- 
cuit Court When interest accrues after the 
service of a suit, it does not affect the juris- 
diction of tte Court, as the amount claimed is 
alone the subject of the litigation which is 
submitted to the judgment of the Court, and 
as interest after the service is only allowed 
as a penalty for the defendant's default, and 
is merely a subsequent accessory to the de- 
mand. In such a case, the contention of the 
plaintiff applies to this extent, that the com- 
petency of the Court is determined by the 
amount, or in other words, the principal 
claimed, without reference to the interest to 
accrae afterwards. 

In this case, the plaintiff's claim on the 
day of the institution of the suit, was com- 
posed of the principal of the promissory 
note, and of the sum of $51.93 for accrued 
interest, amounting together to $249.01. This 
aggregate forms one debt, and it is on the 
demand for this debt that the plaintiff asks 
for the adjudication of the court against the 
defendant The debt sought to be recovered, 
therefore^ : exceeds the jurisdiction of the 
court 

I must consequently maintain the declina- 
tory exception, and declare the tribunal in- 
competent; and I dismiss the parties, saving 
^ the plaintiff his recourse before a compe- 
tent court 

Sochcn ic Champagne^ for the plaintiffl 

Senry A. OoyeUe, for the defendants. 



SUPREME COURT OF CAKADA, 
Manitoba.] 
Fbdbbal Bai« or Canada v. Canadian Bank 

OF COMMSBCE. 

Writ of Execution — Payment of Amount to 
Sheriff-^Application of Proceeds — Interest 
of third party in defendants lands — Inter- 
pleader. 

In August, 1881, the H. B. Company exe- 
cuted an agreement for the sale of certain 
lands to A. In March, 1883, A. conveyed the 
land to R., manager of the Federal Bank. 
The trustees of a church corporation wishing 
to purchase the land, R. reconveyed it to A., 
to enable him to get a deed from the Company, 
and A.,on Aug. 4th, 1883, having obtained his 
deed, executed a deed to such trustees. It 
was agreed that the F. Bank was to receive a 
portion of the purchase money from the 
church. On the same day that the deed to 
the trustees was executed, the Bank of Com- 
merce, having a judgment against A., placed 
an execution in the sheriff's hands. The 
trustees paid to the sheriff the amount of the 
execution, believing that the same was a 
charge upon the land bought from A., and 
received a certificate from the sheriff that the 
land was free from execution. The Federal 
Bank gave notice to the sheriff that they 
claimed the money, and an interpleader order 
was issued to try out the title to it 

Hdd, affirming the decision of the Court 
below, 2 Man. L. R. 267, that the money hav- 
ing been paid to the sheriff on an ex- 
ecution duly issued, must be paid to the ex- 
ecution creditors, and a third party could not 
daim it 

i8Sfm5^,*that the lands were neither ** taken 
or sold," within the meaning of the interplead 
der Act, and the proceedings were, there- 
fore^ improper. 

Appeal dismissed with costs. 

McOarihy, Q. C, for appellant 

Bobinson, Q, C, for respondent 

Nova Scotia.] 

CONFBDERATION LiFS ASSOCIATION V. CDON- 
NELL. 

Life IntMrance — Delivery of Policy — Escrow — 
Instruction to Agent — Policy not Counter* 
signed — Payment of Premium — Admissi*^ 
hilUy of Evidence — Entry in books of De' 
ceased against InteretL 
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In an action on a policy of life insnranoe, 
the defence was that the policy was never 
delivered — that it was not oounteisigned by 
the agent, contrary to the condition upon its 
face — and that the premium was never paid. 
On the trial, an entry in the books of pay- 
ment to the agent was received iu evidence, 
and the statement of the agent, made at a 
former trial, that the premium was not 
paid, was allowed to be read, the agent having 
since died. The policy offered in evidence 
contained the following condition: ''This 
policy is not valid unless countersigned by 

agent at 

Countersigned this day of • 

Agent-" 

The evidence of the agent which was read, 
in addition to stating the non-payment of the 
premium, was to the effect that the policy was 
only delivered to the deceased to be exam- 
ined, and that he did not countersign it, be- 
cause it was not actually delivered. The jury 
found a verdict for the plaintiff, but included 
in it a finding that the agent was instructed 
not to deliver the policy until it was counter- 
signed. The Supreme Court of Nova Scotia 
sustained the verdict On appeal to the Su- 
preme Court of Canada: 

ffdd, per Ritchie, C.J., and Gwynne, J., 
that the policy was in the agent's hands, 
merely as an escrow, not to be delivered 
until countersigned, and that condition not 
having been complied with, it was never an 
instrument duly executed and delivered by 
which the defendants could be bound. 

Per Strong, J.— That the entry in the books 
of the deceased, as to payment of the pre- 
mium, was improperly received in evidence, 
and there should be a new trial. 

Per Hbnrt and Foubnibr, J J. — That the 
countersigning of the policy was not a condi- 
tion to which it was subject, and the defend- 
ants are estopped from denying that the pre- 
mium was paid ; and the jury having found 
that the policy was delivered, the plaintiff is 
entitled to retain his Verdict 

The court being thus divided in opinion, a 
new trial was granted. 

The report of this case on a former appeal 
will be found in 10 Can. S. a R., 92. 

Beatty, Q, C, and C. H, Tapper, for the 
appellant . 

/. N. Lyons, for the respondent 



Ontario.] 

Thb Attorney Gbnbbal fob the Pbovingb or 
Ontabio, Appellant; and the ArtoBsnnr 
General for the Doionioh op Canada, 
Respondent 
BiaUment of Claim in Exchequer Cour^—UMi^ 
eiencyof—Summonetofix Trialandheamg 
dischcarged — Appeal to Exchequer Court 
from order of a judge in chambert. . 
A statement of claim was filed by the At- 
torney General for the Province of Ontario in 
the Exchequer Court of Canada, praying that 
" it may be declajed that the personal pro- 
** perty of persons dying domiciled within the 
''Province of Ontario, intestate and leaving 
''no next of kin, or other person entitled 
" thereto, other than Her Majesty, belongs to 
" the Province, or to Her Majesty in trost for 
"the Province." The Attorney General for 
the Dominion of Canada, in answer to the 
statement of claim made, prayed : " that it 
" be declared the personal propwty of pe^ 
" sons twho have died intestate in Ontario 
" since Confederation, leaving no next of 
'* kin or other person entitled thereto^ 
" except Her Majesty, belongs to the 
'* Donunion of Canada, or to Her Miyesty 
" in trust for the Dominion of Canada." 

No reply was filed, and on an application to 
Mr. Justice Gwynne, in chambers, for a sum- 
mons for an order to fix the time and place of 
trial or hearing, the summons was discharged 
on the ground that the case did not present s 
proper case for the decision of the Court. A 
motion was then made before the Excheqnei 
Court, (Sir W. J. Ritchie, presiding), by way 
of appeal from the order of Mr. Jostioe 
Gwynne, for. an order to fix the time and 
place of trial The motion was dismissed 
without costs on the ground that he was not 
prepared to interfere with the order of another 
judge of the same Court. On appeal to the 
full Court : 

Rdd, affirming the decisions appealed 
from, that the pleadings did not disclose 
any matter in controveisy, in refeienoe 
to which the Court could be property asked 
to adjudge, or which a judgment of the Court 
could afiect 

Appeal dismissed without costs. 
Irving, Q,C, for appellant 
Burbidge, Q.C, for respondent 
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APPEAL REOISTEB-MONTREAL. 
Nov. 16. 

McOibbon ic Bedard. — ^Heard on petition 
for rectification of judgment. — C.A.V. 

Ltger & Foumier, — Motion for dismissal of 
appeal— Granted for costs. 

The Mayor etoL-A J^rouvi.— Similar motion, 
and same judgment 

Franm ds OemenU — ^Heard on motion for 
order to the prothonotary to complete the 
record.— CA.V. 

Fairbanks & O^HaUoran. — Motion to be 
allowed to file only one factum, and to join 
cause No. 96 with Nos 97 and 98.— aA.V. 

P(Mras & Lebeau, — Motion for leave to ap- 
peal from interlocutory judgment — C.A.V. 

Pauzi & SenicaL — Application for exten- 
sion of delay to furnish security on appeal to 
the Privy Council — Application granted, 
secority to be given within a week from this 
day. 

GUmour <fc Jffoff.— Heard on merits.— C.A.V. 

Prince A Jones. — Heard on appeal from in- 
terlocutory judgment The parties file a 
oossent that the court do render a judgment 
to apply to three petitions in this cause filed 
and united by an order of the court below. 

Exchange Bar^ qf Canada & La Banque du 
iVfupfe.— -Part heard on merits. 

Nov. 16. 

Prancu & Clement—The respondent order- 
ed to specify the documents he wishes to 
liave added to the record. 

Thon^ion es qmL de Canard Line Cb.— 
Motion for dismissal of appeal— GA.V. 

VaiUe <Ss Leroux, — Motion for appeal from 
interlocutory judgment— Motion rejected. 

Exchange Sank of Canada 6c La Banque du 
-P«fpfe.— Hearing resumed and concluded. — 
CLA.V. 

Bodgnn & La Banque d^Hochdaga, — Part 
heard on merits. 

Nov. 17. 

Lareau <fe Dunn. — Motion for re-transmis- 
8ion of record.— Motion rejected without 
coats. 

^nds d: Clement— B^Bpondent files a list 
ofthe documents which he wishes to have 
added to the record. 

Sodgton <fe La Banque d^Hochdaga^ — Hear- 
'^H on merits concluded.— CA.V. 



Nov. 19. 

jFbtr&onita & O'^offoran.- Motion granted, 
and it is ordered that Nos. 96, 97 and 98 be 
joined, the three causes being between the 
same parties; appellants permitted to file 
only one set of reasons and one factum. 

Ex parte Percy M. Ward, — ^Heard on peti- 
tion for fiabe<is corput- — CLA.V. 

Poitras & Lebeau, — Rayie du dUibtri^ and 
new hearing granted on motion for. leave to 
appeal from interlocutory judgment 

ToM^ A Ross, — Heard ex parte on appeal 
from interlocutory judgment— CA.V. 

Nos. 35 & Ze.-— Rhode Mand Locomotive 
Works A South Eastern Railway Co, — Heard 
on merits. — O.A.V. 

MarchUdon <fe Denoon. — Heard on merits. — 
CA.V. 

Cleveland ds Exchange Bank of Canada, — 
Heard on merits.— Cli.V. 

Normandin & Berthiawne, — Heard on 
merits. — CA.V. 

Normandin ds Lachanibre, — Heard on 
merits.— CA.V. 

Nov. 20. 

Thompson es quaL & Cvsnard Lizie S, S, Co, — 
Motion granted, con^^ dHappd granted to re- 
spondent 

FrancM & Cfemmt— Motion of Nov. 15, 
granted. 

McOibbon <& J^ecKard.— Petition of Nov. 15, 
granted, Ramsay, J., diss. 

Peters & Canada Sugar Refining Co.— Judg- 
ment reversed, Bamsay, J., diss. 

Cridiford & Brissette de J^ti^mer.— Judgment 
confirmed. 

City of Montreal & Beaudry, — Judgment 
confirmed. 

Dahamais & (Hrouard> — Judgment con- 
firmed. 

Leger A Foumier^Keaxd on merit8.-CA.V. 
Nov. 22. 

Ex parte Percy M, Ward, — Petition for 
habeas corpus rejected. 

TassS dc Ross et al, — Judgment reversed. 

OHmour <& JToK.— Judgment reversed. 

Exchange Bank of Canada A HaU, — Judg* 
ment confirmed, Bamsay, J., diss. 

Vineberg ds ifoM.— Judgment confirmed, 
but reformed. 

PoUras dc Lebeau.—Csae called for hearing 
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de now, and the plaintiff not appearing. — 

aA.v. 

Hutchinson <fc Ingram. — ^Heaid on merits. — 
C.A.V. 

lUinkardt d* Datndfon.— Heard on merits. 
-C.A.V. 

Brewster <fe JfiwjFcon.— Heard on merits. — 
C.A.V. 

Bobb iSt JJain.— Case settled out of court 

Ledaire & Dewoint— -Heard on merits.— 
C,A.V. 

Nov. 23. 

Bouvier & Co/fefte.— Judgment reversed. 

Jodoin & i4rcAam6atiZt— Judgment reversed. 

Banque du Peuple & ifuWoon.— Judgment 
reversed, Tessier, J., diss. 
. Leroua; de Frieur, — Part heard on merits. 
Nov. 24. 

Leroux & JVietir.— Hearing on merits con- 
cluded— C. A. V. 

Laviolette <& Corporation N, D, de Bonse* 
cour«. — heard on merits. — C.A.V. 

Compoffnie Iftni^e de Coleraine de McOavr 
tran.— Heard on merits.— C.A.V, 

Corporation of Sherbrooke dc Short- — Heard 
on merits. — C.A.V. 

Leduc dc Beauchemin. — Heard on merits.— 
CA.V. 

Weir de Winter, — Heard on merits.— C.A.V. 

Francis de Clement. — Heard on merits. — 
C.A.V. 

Oriffin de 3ferri/Z.— Heard on merits.— C.A.V. 

Nov. 26. 

Poitras de LebeaiL — Motion for leave to 
appeal from judgment ordering a new trial, 
granted. 

Badne d: Sheridan, — Judgment confirmed, 
with costs in court below, but without costs 
in appeal on principal demand, and with 
costs in both courts on the action en garantie. 

Bobert dc Hughes, — Judgment reversed, 
Ramsay, J., diss. 

Cie Cfiemin de Fer Pacifique Canadienne dc 
Bichette, — ^Judgment confirmed, Bamsay, J., 
diss. 

Biichie et vir de Klvck, — Judgment reversed. 

Exchange Bank <fc Carle, — ^Heard on merits. 
-C.A.V. 

Nov. 27. 

MolsonetaL dc Lambe es qual — Judgment 
confirmed, Monk and Cross, JJ., diss. 



Exchcenge Bamk of Canada dc La BaiMju d\i 
Pa992e.-^udgment confirmed. 

Heffeman de Walsh. — Judgment reversed, 
Tessier, J., diss. 

Francis ds demenU — Judgment reversed. 

Bouchard dc Lajoie es quaL — Judgment 
confirmed. (Two appeals). 

Prince etal,de Jon^— Judgment reveised. 

The Court adjourned to Dec 31. 



BETIBEMENT OF VICE-CHANCELLOR 
BACON. 
A notable event in the history of the year 
is the retirement of Vice-Chancellor Bacon, 
the last of the Vice-Chanoellors, at the age of 
eighty-eight The Law Times (London) says: 
—Judges are fond of impressing upon their 
friends their belief that a position upon the 
judicial bench is not only no sinecure^ bat 
also involves an incessant succession of tasks 
such as might exhaust any man's health ; nor 
is there any reason to doubt that this is as 
exaggerated estimate of the severity of jadi- 
cial labor. The strain which the mind of a 
judge undergoes must indeed be terribly ex- 
hausting, yet the venerable judge who has 
just retired from the bench, has borne that 
strain from his seventieth to his eighty-eighth 
year with ease and vivacity such as men who 
were in the nursery when he was called to 
the bar might well envy. Later in this article, 
an endeavor will be made to give a brief 
sketch of the judicial and forensic career (rf 
this extraordinary man; at the present 
moment^ however, the depth of the impres* 
sion left upon our minds by that sotemn 
scene of Wednesday morning is such that we 
cannot but advert to it for a moment It mar 
be asserted, with the utmost certainty, that 
never within the memory of man — ^we might 
say within the memory of Sir James Bacon- 
has any scene been enacted in the courts of 
justice, wherever located, which possessed in 
so marked a degree as the scene of Wednei- 
day morning the characteristics of solemnitT 
and pathos. Up to Tuesday night nothing 
more than a casual rumour, such as lawyers 
hear with callous and skeptical indifference, 
had indicated the coming event; indeed we 
are not aware that even rumour had assomed 
a definite form, and so &r as our knowledge ' 
goes, the secret was kept until the veiy last 
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moment from the knowledge of all persons, 
exoept the occapants of the jadicial bench and 
the law officers of the Crown. But on Wed- 
nesday morning, all men knew that the long 
expected event was about to take place, and 
every person who had the opportunity went 
to see the venerable vice-chancellor formally 
retire from the position which he has long 
occupied with honor. The body of the judges, 
boand, so far as we know, by no precedent, but 
prompted solely by a spontaneous feeling of 
regard and veneration, had assembled to bid 
their retiring brother farewell ; the represen- 
tative members of the bar of England had 
assembled to a like end, and then ensued that 
touching series of speeches which will be 
ibimd in another column. 

An event so singular and impressive as the 
retirement of the last of the vice-chancellors 
has necessarily been the subject of much 
observation, and the remarks which fell from 
the lips of the venerable judge, touching the 
alterations which have, during the course of 
his long career, taken place in law and equity, 
and in the manner of their administration, 
have also been widely commented upon. Sir 
James Bacon was a young man when the 
first vice-chancellor of England was appointed 
in 1813. He was a barrister of high position 
and standing when two additional vice-chan- 
cellors were appointed in 1841. He had the 
personal famiharity of experience of those 
abuses of the Court of Chancery which com- 
bined to render that institution almost a na- 
tional cursa He had seen every conceivable 
form of Bankruptcy Law in practical opera- 
tion. Both at the bar and upon the bench he 
had enjoyed prolonged experience. Neces- 
sarily, therefore, his words are worthy of the 
closest of attention, and the tone in which 
he spoke of the alterations in practice which 
have taken place, was such as to give the 
public good ground for a feeling of comfort 
and encouragement It is rarely that we find 
a man on the bench or at the bar, who is able 
&t an advanced period of age to relinquish 
the forms and the practice of his youth ; to 
assimilate himself to a new system, to adopt 
& new practice with loyalty and earnestness 
and endeavor, and to confess that the new is 
better than the old. For our own part, we 
aiB inclined to say that amongst the many 



things which will be remembered to the credit 
of the last of t\^ vice-chancellors, not the 
least praise-worthy will be that open vigor of 
mind and that aptitude for conviction which 
rendered him superior to the weakness which 
characterizes laudatorem tempom acH. 

Let us review the salient dates and events 
of this remarkable life, and endeavor to ac- 
count for the extraordinary vigor of mind and 
body which have been its marked feature. 
On the 4th Feb., 1798, James Bacon was born, 
his father being a certificated conveyancer. 
He entered Gray's Inn as a student at the 
age of twenty-four, and was not called to the 
bar until he was twenty-ninei years of age. 
He became a member of Lincoln's Inn in 
1833, and was admitted a barrister ad eutidem 
in 1845. In 1846 he took silk , in 1868 he was 
appointed a commissioner in bankruptcy, in 
1869 he became chief judge in bankruptcy, 
and in 1870 he became a vice-chancellor, 
without, however, receiving any additional 
remuneration. On the 10th Nov., 1886, Sir 
James Bacon retired from the bench. These 
are the bare dates of the principal events in 
a life of unusual length and interest ; our en- 
deavour must be to read between the lines. 
It is obvious, in the first place, that the sub- 
ject of this biography entered upon both the 
study and the practice of his profession at a 
comparatively late period of life. This, we 
believe, was not the result of any slow devel- 
opment of faculties ; on the contrary, it is pro- 
bable that the bright common sense and the 
clearness of expression for which he was 
famous as a judge were equally the charac- 
teristics in youth. The truth appears to be 
that Sir James Bacon, in the days of his early 
manhood, was, as many famous lawyers have 
been, a journalist ; and it may be inferred 
that he did not finally commit himself to a 
forensic career until he felt that his footing 
was tolerably strong. We are told that Mr. 
Bacon's rise was rapid, but on looking back 
to dates, we find, as a matter of fact, that he 
had been called nearly twenty years before 
he took silk and obtained that position of 
facile princeps among bankruptcy lawyers 
which, with all due respect to bench and bar, 
he may be said to have retained to the last 
He was attached to the courts presided over 
by Vice-Chancellor Knight Bruce, and Vice- 
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Chancellor Turner in succession, and there 
can he little question that his eminence came 
to him principally from iiis skiD in hank- 
ruptcy law. But Mr. Bacon's practice was 
not confined to bankruptcy, and it is a pecu- 
liar fact, noted by a contemporary, that the 
commissioneiship given to him by Lord 
Cairns was in all probability given in grace- 
ful acknowledgement of the skill which the 
eminent bankruptc}^ lawyer had shown in 
arguing against Sir Hugh Cairns in the 
famous Wmdham Lunacy case. 

The present generation, however, has most 
justifiaoly forgotten Mr. Bacon as an advo- 
cate; but of the chief judge and the vice- 
chancellor it has familiar experience. There 
has certainly been no j udge of the present 
generation of whom more pleasant and char- 
acteristic anecdotes have been told. His 
alleged habit of garnishing his note-book so 
plentifully with illustrations tliat nothing 
out illustrations remained to be seen ; his 
quickness of repartee; his impatience of 
awkwardness in manner, speech or expres- 
sion ; his habit of offering personal criticisms, 
have all become almost i)roverbial. More 
substantial memories remain of the sterling 

aualitiee of Vice-Chancellor Bacon. He had 
tie rare merit of being able to take a clear 
and decided view of ever^ case which was 
brought before him. His confidence was 
often misplaced, and it was his misfortune to 
be frequently reversed by the Court of Appeal ; 
but it was always possible to have a clear 
view of the state of mind which urged him to 
pronounce a certain decision. There was, in 
his judgment, no tendency to loiter round the 
outskirts of the case, no hesitation lest a dan- 
gerous precedent should be established, no 
ultra superstitious veneration for authorities. 
He had, on the other hand, a high opinion of 
the virtue of brevity. Here, for example, is 
the whole of his judgment in re Earl De la 
Ware's Estate : ** Inasking my opinion you 
could not do otherwise than state the provi- 
sions of the statute. The answers will her in 
the affirmative." Curiously enough, it often 
happened that the cases upon which he felt 
most confident were those m which his deci- 
sion was reversed. Thus in ex parte Merchant 
Banking Company of London, heard in Feb., 
1881, Vice-Chancellor Bacon, sitting as chief 
judge said : *' The court can protect its own 
proceedings, and see that nothing fraudulent 
IS done ; but it has no authority to say to forty 
out of forty-two men that they have taken an 
erroneous view of their interests, and that 
they are not at liberty to take 10^. in the 
pound because 10s, 2d, can be got for them. 

" There is no principle, reason or authority 
suggested why the unquestionable power of 
the majority to decide upon what is best for 
their interests should be over-ruled by the 
court," etc. No words could be plainer, no 
conviction could be more clearly expressed ; 
yet tiiat the decision was wrong is obvious 



from Sec.'28 of the Bankruptcy Act, 1869, and 
from the words of Sir G. Jessel uttered upon 
the hearing of an appeal — ** On general prin- 
ciples, unless there is some decision to the 
contrary, 1 should say that this section means 
what it says." This is but a typical case, 
chosen quite at haphazard from the volume of 
Law Reports which happened to be nearest 
at hand ; but it goes without saying that 
the task would be, indeed, long of him who 
should undertake to collect the results of all 
appeals from judgments by the last of the 
vice-chancellors* In such a collection, the 
list of reversals would undoubtedly be Isr^ 
Of this we think we see the reason and die 
origin. We believe that Vice-Chancellor 
Bacon was at least equal to the majority of 
his colleagues on the bench in knowledge of 
law; we oelieve, on the other hand, that in 
shrewd common sense, and in mastery of 
facts, he was equalled by hardly any jodse 
of the century, except the late Master c^ the 
Rolls. 

If anything, however, Sir James Baoon 
relied too implicitly upon his commmi sense, 
and erred in a desire to do justice at all costa 
We believe that a certain tendency to make 
little of authorities arose from long experience 
of the Bankruptcy Court. There, as we know, 
no argument is considered complete, unless 
it is supported by an army of authorities, and 
there is a disposition to take advantage of 
every conceivable technicahty. Gases are 
habitually quoted in a manner more or less 
irrelevant, and it becomes, if we may so 
speak, the duty of the judge to find a way 
through the authorities to justice, and to 
trample technical objections under £9ot He 
becomes familiar with what somebody— we 
think it was Sir G. Jessel-calledthe hairsplit- 
ting arguments over the Bills of Sale Act, and 
in the end, he is apt to take astrtught coarw 
toward the judgment which seems to him to 
be honest This we believe to have been the 
chief source of Sir James Bacon's errors. Of 
his merits we can not speak too highly. Of 
sensible argument he was patient to a marvel 
and if his humor was somewhat bitter cm 
occasions^is disposition was, on the whole, 
kindly. The cessation of his judgments will 
cause a lamentable gap in the Law Reports. 
No judge on either side has shown such a 
capacity for elegant expression and clear Ian* 
guage ; none has made more valuable con- 
tributions to the literary vidue of the Law 
Reports. Sir James Bacon, in fact, was a link 
between the old order of judges and the new 
— the last member of an order of which be 
saw the beginning and the end* His succes- 
sor will doubtless do his duty to the pablic 
satisfaction; but the vice-chancellor has a 
place in the afiections of the profession which 
can hardly be filled by any other man. In 
the well-earned retirement of his latter years 
we wish him that rest and enjoyment which 
long and arduous public aerviceB deserva 
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Sir Fost&r Stawell, it is stated, has been 
appointed Lieutenant-Governor of Victoria, 
in recog:nition of his distinguii^bed services 
as Chief Justice of the colony. It might be 
desired that such positions should be more 
frequently filled by the appointment of dis- 
tinguished members of the bench« 



Mr. Justice Day, a judge of the English 
Queen's Bench Division,has been doing a little 
in the viewing and interviewing business. 
Having had before him, at the Liverpool As- 
sizes, four cases in which members of a gang 
of desper^oes, called the ^' High Rip ^ gang 
had been charged with assaulting, stabbing, 
and molesting various people, he expressed 
incredulity at the system of terror alleged to 
exist, and, apparently with the object of sa- 
tisfying himself, on Saturday night, the 13th 
November, made a tour of the lowest parts of 
the city. Accompanied by his son, he visited 
some of the vilest haunts known to the police. 
He was the witness of many uproarious 
scenes, but fortunately passed through them 
unmolested. Among other places visited was 
a lodging-house in Ben Jonson Street, known 
as the " Loose Box," where |i lively fraoas 
was, at the time of the judge'* visit, being in- 
dulged in. 

The successor to Sir James Bacon, Mr. Ar- 
thur Kekewichy Q. C, according to the Law 
Jonmudf " is a member of an old and much- 
respected Devonshire family, and he has con- 
tested constituencies in the Conservative in- 
terest He was at Eton and BaUiol, and was 
a fellow of Exeter College on the Devon foun- 
dation. As a junior counsel he had a lucra- 
tive practice, especially in company cases and 
the administrative business of the Court. On 
becoming Queen's Counsel, he took his seat in 
the Court of Mr. Justice Kay, with rare ap- 
pearances in the Court of Appeal. He will 
make a courteous and upright judge, but he 
wHl happily disappoint the expectations of 



the profession if he adequately fill the post 
occupied by Sir James Bacon and his distin« 
guished predecessors.'' 



The assessment of damages in actions for 
personal injuries frequently gives rise to 
considerable difficulty. In a recent case of 
C&mer & Byrd, ML.R., 2 Q. B. 262, the amount 
awarded by the first Court to a wife for the 
loss of her husband was cut down to less than 
one half by the Court of Appeal The Su- 
preme Court of the United States, in the case 
of Vicklmrg & if. It. Co. v. Putnam (Oct 26, 
1836) had occasion to consider this subject 
The Court held that while standard Ufe and 
annuity tables, showing, at any age, the pro- 
bable duration of life and present value of a 
life annuity, are competent evidence, the 
rules derived therefrom are not the absolute 
guides of the judgment and conscience of the 
jury ; and an instruction directing the jury 
to ascertain the loss of income by the use of 
such rules, the charge nowhere suggesting 
that the jury are at liberty to ascertain such 
loss according to their own judgment, is er- 
roneous. In PhiUips v. London dc S. W. Ry., 
the judges strongly approved the usual prac- 
tice of instructing the jury in general terms 
to award a fair and reasonable compensa- 
tion, taking into consideration what the 
plaintiflTs income would probably have been, 
how long it would have lasted, and all the 
contingencies to which it was liable ; and as 
strongly deprecated undertaking to bind them 
by precise mathematical rules in deciding a 
question involving so many contingencies 
incapable of exact estimate or proofl See 
especially the opinions of Lord Justice Brett 
and Lord Justice Cotton as reported in 49 
Law J. (Q. B.) 237, 238, and less fully in 5 C. 
P. Div. 291, 293. The natural, if not the ne- 
cessary, effect of the peremptory instructions 
at the beginning and end of dealing "with 
this matter would be to lead the jury to un- 
derstand that they must accept the tables as 
affording the rule for the principal elements 
of their computation, and to create an impres- 
sion on their minds, which would not be re- 
moved by the incidental observation of the 
judge, when speaking of the possibility of 
the plaintiff's getting well, " This is only 
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one mode of arriving at it ; '' especially, as it 
was nowhere, throughout the charge, suggest- 
ed to the jury that they would be at liberty, 
if they found difficulty in following the ma- 
thematical rules prescnbed to them, to es- 
timate the loss of income according to their 
own judgment. Life and annuity tables are 
framed upon the basis of the average dura- 
tion of the lives of a great number of persons. 
But what the jury in this case had to consid* 
er was the probable duration of this plain- 
tiffs life, and of the ix^ury to his capacity to 
earn his livelihood. Upon the evidence be- 
fore them, it was a controverted question 
whether that ingury would be temporary or 
permanent The instruction excepted to, 
either taken by itself or in connection with 
the whole chai^ge, tended to mislead the jury, 
by obliging them to ascertain the average in- 
jury to the plaintiff's capacity by the year, 
whether the extent of that injury would be 
constant or varying, and by giving them to 
understand that the tables were not merely 
competent evidence of the average duration 
of human life, and of the present value of 
life annuities, but furnished absolute rules 
which the law required them to apply in esti- 
mating the probable duration of the plain- 
tiff's life, and the extent of the injury which 
he had suffered. 



COTJR SUPERIEURE. 

JoLivrTE, 17 novembre 1886. 

Coram Papinkau, J, 

Gboffbay v. Bbausolbil et aL 

Action en dimoUHon de nuuvd cemre. 

JugI: : — lo qu*wi proprUtaire rCa pas le droit 
Bowles dispositions de Vacte 19-20 Ftct, 
chap. 104 (S,R.B,C.c?iap, 51) d^higer sur 
wie rivih'e une chaussie abotUissant sur la 
terre duproprittaire riverain du c6U opposi 
de la rimhre, 

2o que le propriStaire de la terre sur laqueUe 
vient aboutir une teUe chaussie a le droit d*en 
ohtenir la demolition depuis sa rive indusi" 
vementjusqu'aufilde Vea% c^estrt-dire jus- 
qu^au milieu de la riviere, teUe riviere itant 
ni navigable ni ftotiable autrement qu^di hHir 
chesperdues. 



Le demandeur all^e dans son acdon 
qu'il est en possession k Utre de propriStaire, 
depuis plus d'un an et un jour d'&ne terre 
longeant la riviere Noire sur une longueiar 
d'environ cinq arpents dans la paroiase de 
St Jean de ACatha, dans le district de Joliette ; 

Qu'il y a moins d'un an et un jour, les d^ 
fendeurs Font trouble dans la paisible pos- 
session et jouissance de sa dite terre en coos* 
truisant en travers du lit de la dite riviere 
Noire une chauss^ qui vient s'appayer par 
un bout sur son terrain ; 

Que la dite rividre Noire A Pendroit o^ la 
dite chauss^ la traverse est non navigable et 
non flottable, et qu'en oons^uenoe la mollis 
du lit d'icelle depuis le fil de I'eau lui appai^ 
tient ; 

Que la dite chaussie est encore en voie de 
construction; qu'elle lui cause des dommagee 
et qu'il a proteste les d^endeuis par minis- 
tdre de notaire de cesser leur empidtement. 

Puis 11 oonclut aux dommafces et & la de- 
molition de la dite chauss^ depuis sa rive 
inclusivement jusqu'au fil de I'eau. 

Les d^fendeurs plaident d'abord au moy^i 
d'une d^ense g6n6rale en £ut 

Par une seconde d^nse ils ailment qn'iU 
sont eux-mSmes propri^taires d'un terrain 
longeant la dite riviere Noire, du c6t^ oppose 
du terrain du demandeur ; que oomme pro- 
pri6taires riverains, ils out le droit, en vertu 
du 19-20 Victoria, chap. 104, d'utiliser la dit« 
riviere Noire & leur profit, en y oonstruisant 
une chausste ; 

Que le seul recoun possible du demandeur 
6tait en dommages suivant le statut cit6 ; 

Qu'lls sont prdts comme lis Font toujours 
6t6 & payer les dommages du demandeur 
pourvu qu'ils soient constat^ suivant la loi 
au moyen d'une expertise. 

Les dtfendeurs k I'enqu^te ont sign6 une 
admission des faits suivants : que leur chaus- 
sie ^tait en voie de construction Ion de la 
signification de oette action ; que la cons- 
truction 6tait commencee depuis moins d'un 
an et un jour ; que telle chanss^ s'appuie 
sur le terrain du demandeur decrit dans sa 
d^laration ; que la rividre Noire k I'endroit 
oH telle chauss^ la traverse, est ni navigable 
ni flottable autrement qu'A bftches" perdoes \ 
et que la constructi<Hi de telle chaoss^ a 
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cause an demandeor des dommages au mon- 
tant de dix piastres. 

A la plaidoirie orale, lea avocats da de 
mandenr out prgtenda : lo que la rividre 
Noire etant flottable seulement d hCUihesper- 
dyeM, est exclne da domaine public et tombe 
dans la proj^^t^ priv^ des riverains ; 2o que 
I'acie 19*20 Victoria^ ch. 104, ne 8*applique 
pas an cas actuel, oe statut n'autorisant pas 
rexpropriation des terrains, mais ayant pour 
seul but de cr6er une exception IL la r^le de 
rarticlB 501 C. C.,qai defend aux propriStaires 
des fonds inf^ieurs d'^lever aucune digue 
qui empdche I'^coulement naturel des eaux 
des fonds superieurs. Vide Joly v. Oagnon^ 9 
K G. R page 166, et Bureau v. Vachon, 3 
I>6c, Gour d*Appel, page 338 ; Regina v. Ro- 
berlaon,6 Rappu C!oar Suprdme. 

Les avocats des d^fendeuis se retranch^ 
rent comme dans leur defense 6crite derridre 
le statnt 19-20 Vict, cbap. 104. Us objectdrent 
de pins que Taction du demandeur ne pr^i- 
■ut pas I'endroit fixe du fil de I'eau ou en 
d'antres termes, la longueur de la cbauss^e 
dont on demandait la demolition. 

La Gour rendit jugement conform^ment 
aux oonclusioos de la demande. Elle con- 
damna les d^endeuis IL $10 de dommages et 
de pins & d^moiir, sous quinze jours de la 
signification du jugement, sans autre d^lai et 
nonobstant appel, toute la partie de la dite 
chaoss^e qui se trouve ou qui s'appuie sur le 
dit terrain du demandeur depuis la rive in- 
clusivement jusqu*au milieu de la dite riviere, 
ou en d'autres termes, jusqu'au fil de Teau ; 
et & d^faut par les d^fendeurs de faire telle 
demolition dans le dit deiai, le demandeur 
est autorise & la faire ou faire faire aux d^- 
pens des d^fendeurs, le tout avec d^pens 
oontre les d^fendeurs. 

Charland & Tellier, avocats du demandeur. 

Oi^in & Dugas, avocats des d^fendeurs. 

(a A T.) 



• aRGUIT GOURT. 

HoLL, (Dist of Ottawa), Nov. 8, 1886. 

Before Wuetble, J. 

Ex parte Flavibn Moffbt, Petitioner for 

writ of certioraru 

Summary Omvieeum^— 82-33 VicL cL 31. 



A JwHoe of the Peace, after exavmuUwn of 
toiinesses on an informaUon charging an 
indidable offence, heu no authority to 
change the nature of the proce&iinga, and 
to convict as if the matter before him were 
one which came within hie summary jwri^ 
diction. The information must contain a 
complete statement of the offence as defined 
by the Act conferring the summary juriS' 
diction, 
Pbr Gubiam.— This is an application for a 
writ of Osrtiorari. 

An information was laid against the peti- 
tioner by Napoleon Page, by which he was 
accused of having, on the 1st Oct, 1886, at 
the city of Hull, unlawfully and maliciously 
and unjustly, and without cause or reason, 
committed damage, injury and spoil to oer- 
taio personal property belonging to the in- 
formant, to wit : of having undone, broken 
and destroyed three galleys of a newspaper 
called ** Alliance '' belooging to and published 
by the informant in the city of Hull, the 
said damage, injury and spoil being to an 
amount exceeding twenty dollars, the whole 
contrary to the form of the statute in such 
case made and provided. 

The offence in question is defined by 
section 59 of the Act respecting malicious 
injuries to property (32-33 Vict chap. 22), and 
is declared to be a misdemeanor punishable 
by imprisonment in the penitentiary or in 
a common gaol, with or without haid labor. 
A warrant was issued, and the petitioner 
was apprehended and brought before the 
justice of the peace, to answer unto the 
charge and to be dealt with according to law. 
The inquiry took place, and the justice, 
instead of either committing the petitioner 
for trial or discharging him, convicted him, 
under section 60 of the Act above mentioned, 
of having committed damage, injury, and 
spoil to the property in question to the ex- 
tent of fifteen dollars, condemning him to 
pay a penalty of ten dollars and the sum of 
fifteen dollars as compensation ^or the dam- 
age, injury, and spoil committed. 

The charge made against the petitioner 
was of having committed an indictable of- 
fence, while the conviction was for an offence 
cognizable before a justice of the peace in 
the exercise of his summary jurisdiction. 
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For the exercise of such summary jnris- 
diction it is necessary that there should be 
an information as the basis of all subsequent 
proceedings and the ground-work of the con- 
viction. The principle or rule is established 
in clear and positive terms in the first sec- 
tion of the Act relating to summary convic- 
tions (32-32 Vict. chap. 31). The inform- 
ation being the substratum of the magis- 
trate's jurisdiction, must contain a complete 
statement of the offence as described and 
defined by the Act of Parliament conferring 
the summary jurisdiction ; it must expressly 
allege all the facts necessary to support the 
prooeedings,and leave nothing to be gathered 
by inference or intendment The testimony 
adduced by the prosecution is intended to 
support the charge which is made ; but it 
cannot formulate or supply the charge. 

The magistrate should find that which is 
charged in the information, and must not 
convict of another offence. Where the chaige 
is that the defendant has committed an 
indictable misdemeanor or offence, and the 
duty of the magistrate is to hold a preLmin- 
ary inquiry and either commit or discharge 
the defendant, the magistrate cannot change 
the nature of the proceedings after the ex- 
amination of the witnesses and convict for 
an offence pimishable upon summary con- 
viction. 

In this case the information charges an 
indictable offence ; but the magistrate, after 
the examination of the witnesses, convicted 
as if the matter brought before him wai^one 
which came within his summary jurisdiction. 
If the information had been laid for the of- 
fence defined by section 60 of the Act relat- 
ing to malicious injuries to property, which 
is an offence cognizable by a justice of the 
peace in the exercise of summary juris- 
diction, it would have been necessary to 
prosecute in the manner directed by the Act 
relating to summary convictions, and this 
Act specially enacts that the proceedings 
must be initiated by laying an information, 
stating the offence for which the defendant 
upon a summary conviction is liable to be 
punished. There was therefore not only 
gross irregularity and illegality in the pro- 
ceedings, but there appears also primd facie 
to have been a want of jurisdiction. 



Such being the case, I am of opinion that 
a writ of Certiorari should be granted, and 1 
order that one do issue, returnable on the 
29th Nov. instant 

The ground I have mentioned being suffi- 
cient for the granting of a writ of Certioniri, 
it is not -necessary to consider the other 
grounds mentioned in the affidavit of fiacte 
and circumstances. 



COUR DES SESSIONS. 

MoNTEftAi^ 21 juin 1886. 
Coram C A Dugas, Juge des Sessions. 
Lahbb es quoL v. Cisou 
Vente de boiswng le dimanckt-^ H6idliet — 

Voyageur. 

JuGft :--lo Que edui qui se prisente dans un 

hdtel pour y manger le dimanche, est pow It 

moment im voyageur au bout de m mcatk 

qui a droit d^exiger de Ph6teUier d'itre «m\ 

2o Que Vhdtdlier n*eH pas oUigi de s'enquiriT 

d*o(i vierU celui qui Be priserUe aingi daw 

ton hdtd, nidece qv^il est. 

Zo Que Phdtellier ne violepas la loi en donnant 

d boire d ce voyagewr, pourvu que ce wit^ 

table alors que ce dernier t^ettfait mrvir d 

manger. 

Per Cubiam.— Le d^endeur est porteur d'une 

licence pour tenir un h6tel, rue St Laurent, 

Montr^l. Bay lis, officier du Bevenu, se rend 

U le dimanche et demande IL manger. II est 

introduit dans la salle & diner oil il se con- 

tente d'une sandwich et d'un verre de bi^ 

D est prouv^ par deux t^moins du d^fendeur 

qu'on n'y sert jamais de liqueurs au comptoir 

ou dans aucune autre chambre le dimanche 

& moins qu'on ne mange en m§me temps, et 

alors cette liqueur est toujours servie dans la 

salle & dtner. 

La poursuite pretend qu'en vertu du chap 
4 du statut de Quebec (1879), rh6tellier n'a le 
droit de livrer des liqueurs qu'au pension- 
naire bona fide et au voyageur, et que le t6- 
moin Bay lis ne pent dtre oonsid^r^ oomme uo 
voyageur puisqu'il est de la ^ille, ni comme 
un pensionnaire. 

Je maintiens que celui qui se pr^sente 
dans un h6tel pour y manger est poor le 
moment un voyageur au bout de sa marcbe 
qui a droit d'exiger de Thdtellier d'etre aerrl 



THE LBGAL NEWS. 



405 



Celnl-ci n'est pas tenu de s'enqn^rir d'oii il 
vient, ni de ce qn'il est S'il plait an voya- 
genr de ne se faire servir qa'une aandvich ou 
quelque chose de semblable qnand il aurait 
pa avoir teat autre mets qui se sert ordinai- 
rement dans un h6tel, rhdtellier ne pent Hre 
pour cela d^clar^ conpable d'avoir enfreint la 
loL Antre chose serait s'il ^tait prouv6 que 
la livraison de la sandtoich n'a 6iA faite que 
pour couvrir la livraison de la liqueur et qu'il 
y anrait une espSce de connivence entre le 
vendeur et I'acheteur pour finder la loi. 

Comme dans I'esp^ce il n'y a rien de tel, le 
pouiBoivant doit ^tre d^bout^ de son action. 

N. H. Boitrgoin, avocat du poursnivant 

Arthur Gkhensky, avocat du d^fendehr. 

(j. J. B.) 



COURT OF QUEEN'S BENCH- 
MONTREAL.* 

Action'--I)amages--Unaut?WTized sale of shares 
— Demurrer, 
Held :— That an action of damages setting 
forth, in efifect, that a bank, to which plaintiff 
had transferred certain shares as collateral 
security for an advance, had, without right 
and against the will of plaintiff, sold the said 
shares at a third of their value, on purpose to 
injore plaintifiE^ is not demurrable because 
the plaintiff has not offered defendants the 
alternative to substitute other shares. — 
QUmanf appellant, and Campbell et aL, res- 
pondents, Dec. 30, 1885. 

Execution — Sheriff* 8 Sale — UmfrucL 
A sheriff having seized on one defendant 
the usufruct of an immoveable, and on the 
other defendants, the nue proprUU, and ad- 
vertized the sale in the form quoted in the 
report: 

Held : — ^1. That under the advertisement, 
the sheriff was bound to sell the property as 
a whole, — i. e., usufruct and nueprqpriSU oom- 
hined ; and that a sale of these rights sepa- 
rately made by the sheriff having resulted 
in surprise and prejudice to the defendants, 
it would be set aside on petition en nuUiU de 
dicret by defendants. 

2. That usufruct is incorporeal right, (droit 
incorpord) which, under the C. P, C. 638, 

* To appear in Montreal Law Reports, 2 Q.B. 



should have been set forth in the proems verbal 
of seizure, and also in the advertisement 
(C. P. C. 648) by mention of the title under 
which it is due. — Cheney etal., appellants, and 
Brunet, respondent, March 27, 1886. 



ExecvJtion—Sale of Shares— C. C. P. 595. 
Wher^a number of shares of railway stock 
were seized and advertized to be sold in one 
lot, and neither the defendants nor any one 
interested in the sale requested the sheriff to 
sell the shares separately, and it did not ap- 
pear that there was any intention to defraud, 
or that any loss had been sustained in conse- 
quenc e of the shares being sold in one lot, but, 
on the contrary, that such mode of sale was 
advantageous to the creditors, the sale was 
held good and valid, although the amount 
realized thereby was far in excess of the 
judgment debt for which the property was 
taken in execution. — Morris <& Connecticut 
dt Passumpsie Rivers R R Co,, Sept 25, 1886. 



Location Ticket — Default to perform settlement 
duties — Cancellation of License — 23 VicL 
c 2, «. 29—32 Vict, (Q.) c. 11—36 VicL (Q.) 
C.8. 
A location ticket of certain lots was grant- 
ed to G. C. H. in 1863. In 1874, the Com- 
missioner of Crown Lands registered a 
transfer of the location ticket from G. C H. 
to respondent In 1878, the Commissioner 
cancelled the location ticket for default to 
perform settlement duties. 

Held :— That the registration by the Com- 
missioner in 1874, of the transfer to respond- 
ent, was not a waiver of the right of the 
Crown to cancel the location ticket for de- 
fault to perform settlement duties. Ross et 
al. & HoUand, Sept 21, 1886. 



Employer — Accident to workman — Retponsir 

bility of Employer, 
A gang of men engaged by a railway com- 
pany were proceeding on a construction train 
to the place where they were about to be 
employed. Platform cans were provided by 
the company, but the men (of whom plain- 
tiff was one) mounted upon a car laden with 
lumber, and the lumber giving way, the 
plaintiff and others were injured. 
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Hkld :— That it was the dnty of the Com- 
pany's officials to have prevented the work- 
men from riding in such a position, or to 
have given them an emphatic warning of the 
danger, and the Company were held respon- 
sible for the damages suffered by the men. 
Canadian Pacific Ry. Co. S Ooyettc, Jane 30, 
1886. ^ 

Life l7hmarance--*'Declaratum8 and Statementi^ 
of Application'— Increase of risk^Intem- 
perate habits. 

The application, after the usual answers 
and declarations, contained an agreement 
that should the applicant become as to habits 
so far different from the condition in which 
he was then represented to be as to increase 
the risk on the life insured, the policy should 
become null and void. 

The policy stated by its terms that if any 
of the " declarations and statements " made 
in the application should be foimd in any 
respect untrue, the policy should be null and 
void. The applicant stated himself to be of 
temperate and sober habits. It was proved 
that he became intemperate during the year 
preceding his death. 

Held, 1. That the applicant's agreement as 
to change of habits was included among the 
'* declarations or statements " of the applica- 
tion, and as such became an express war- 
ranty. 

2. That the contract thus formed was val- 
id, and became binding on the assured and 
his assignee. 

3. That in order to void this contract it 
was sufficient to prove that the change of 
habits of assured was such as to increase the 
risk on his life, even though death were not 
proved to-have resulted therefrom. 

4. That in the present case, a change of 
habits was proved which in its nature in- 
creased the risk on the life insured. Boyce, 
Appellant, and The Phcmix Insurance Co,, res- 
pondent, Sept 21, 1886. Ramsay, J., diss. 



moreover named in the bill of lading as the 
consignee. 

Held :— That the bill of lading oonstitated 
a written authority to the consignee to con- 
trol the consignment, and having delivered 
it, to receive the price ; and his receipt was 
a valid discharge to the purchaser. Lamr 
berif Appellant, and ScoU et al„ respondbnts, 
June 30, 1886. 

Saie vithout delivery — Possession — Rightf 
of Creditors, 

B., who was the principal proprietor of a 
railway company, was in the habit of ming- 
ling the moneys of the company with his 
own. He bought locomotives essential to 
the business of the railway company, and 
for several years allowed the company to 
have possession of the locomotives openly 
and publicly as though their own property. 

Held: — ^1. That the locomotives must be 
presumed to be the property of the company, 
—especially as regards creditors who had 
trusted the company on the faith oftbdr 
possession of such property. 

2. That the appellants, who claimed the 
locomotives under a sale froxD. B. not accom- 
panied by delivery, were not entitled to the 
property as against a bona fide creditor of 
the company. — Fairbanks et at,, appellants, 
and The South Eastern Railway Co,, and 
CHaUoran, respondents, June 30, 1886. 



Principal and Agent— AutJuirity of Agent 
The purchaser of a car load of barley paid 
the price thereof to the vendor's agent from 
whom he received the grain, and who was 



Capias— Special bail wider CCP, 824— 5tofc- 

ment and dedaraHon under C. C P, 766— 

Contempt — Commitment 

Held: — 1. (Approving Poulet v. IfOtmtV. 
6 Q. L. R 314.) That a defendant who has 
given special bail under G C P. 824, is not 
bound to file a statement and make the 
declaration mentioned in articles 764-766. 
C. C. P. 

2. The defendant in this case, not beini: 
bound by law to file such statement, coaU 
not be in contempt for failing to do sa 

3. A commitment for contempt until othe^ 
wise ordered by the Court is irregular: it 
should be for a specified time or until tbe 
person conforms to the order which be dis- 
obeyed.— Ftn«6CT^, appellant, and Ransom tt 
aL, respondents, June 30, 1886. 
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Quo Warranto— Umrpation of Corporate 

Office— a a P. 1016. 
HHLD>-That the proceedings authorized 
by article 1016 C. G P. and subsequent 
articles of the same section apply to cases of 
Qsurpation of an office in any corporation 
w atever, without any distinction.— Gi/mow, 
appellant, and HaU el al,^ respondents, No\* 
22,1886. 

COUB DE CASSATION (Ch. aviLE). 

9.aotlt 1886. 
Pr^sidence de M. Mbrvillb. 
BoMAN et Dauphin. 
Tesiavient—InterjiTitation — dauMdaire etpri- 
cue—Pritendve errew— Documents earfrin- 
tiques — Rectification — Exc^s de 
pouvoir. 
Le devoir qu*ont lesjuges du fait de rechercher, 
avant tout, dans un testament^ la voUmti du 
testateur pour en assurer VexicKtionj et le 
powjoir qu'Hs ont de recourir, d cet tffeU d 
rintcrprStation des douses du testament 
prises dans kwr ensemMe, ne sawraient les 
autoriser d crier tme disposition non icrite 
dans le testament, ni par suite d 8tJ^[>primer 
vne dause icrite, daire et pridse, pour la 
remplacer par uniB autre dause produisant 
des effete diffirents- 
Une dause du testament, qui ne prisente aucune 
ambiguiti, nepeut done itre modifiiepar les 
juges, sow lepritexte d^une pritendue erreur 
du teOateur, dont Us feraient risulter la 
prewoe, non du testament lui'-mime, mai 
d^arguments et de prisomptions itrangers d 
cetacte, 

"La Coub, 
*«Vurart895C. civ.; 
"Attendu que si le juge du fait doit, avant 
tout, rechercher la volenti du testateur pour 
en assurer Tex^cution, et s'il lui est permis 
de lecourir IL Tinterpr^tation des clauses du 
testament prises dans leur ensemble, son 
pouvoir ne va pas jusqu'll lui permettre de 
cz^r une disposition non icrite dans le tes- 
tament, ni par suite de supprimer une clause 
icrite, Claire et precise, pour la remplacer 
par une autre clause produisant des effets 
diffle rents ; 

'^Attendu que la Cour d'appel d'Aix a 
d^lar6 qu'aux tennes mdmes du testament 



de la Vve Jauffret, le passage attribu^ par 
oet acte & Jean-Baptiste-Cteaiie Dauphin, 
devait avoir & son point de depart, c*e«t-^ 
dire au coin de la maison de Jacques Dau« 
phin, une largeur de 3 metres 50 et n'avoir 
plus It 20 metres de U que 2 metres 50 et 
enfin, IL son extr6mit6, que 1 m^tie 60 de 
largeur; 

"Attendu qu*apr^ une telle declaration, 
Tarr^t ne pouvait d6cider que le mur s4pa- 
ratifaetablir entre le dit heritage, 16gu6 i 
Jean-Baptiste C^aiie Dauphin, et rh^ritage 
l^e par le mSme testament & Marius 
Dauphin, serait construit de mani^re A 
laisser au dit passage, H son extr^mit^, une 
largeur plus grande que oeUe d-dessus 
d^termin^e ; 

*'Attendu que, pour statuer ainsi, la Cour 
d'appel ne s'est pas, en eflfet, fond^ sur une 
interpretation des dispositions testamentaiies 
prises dans leur ensemble, ni m^me sur une 
erreur de la testatrice dans la designation 
de la chose legume, erreur dont elle aurait 
fait resulter la preuve des termes memes des 
dispositions testamentaires ; mais que la dite 
Cour s'est fondle sur une erreur dana 
laquelle la testatrice aurait ete induite par 
I'aspect des lieux, et dont la preuve a ete 
trouvee par les juges du fait, non dans le 
testament, mais dans des arguments et des 
presomptions deduits d'ei^ments etrangen IL 
cet acte, notamment d'une expertise faite 
dans le cours d'une procedure en homage; 
en (fuoi Tarret attaqu6 a vioie Tart 895 C. 

dv ci-dess us vise ; 
. "Casse." 

CHANQEMENT DE SEXK 
Une affaire d'une esp^ assez rare, vient 
d'etre soumise H la chambre des vacations 
du Tribunal civil de Marseille. 

II y a dix-huit ans, on inscrivait sur les 
r^stres de la mairie la naissance d'un 
enfant nomme Edouard Z.... auquel Pem- 
ploye, par etourderie, donna le sexe feminin, 
bien que ses prenoms lui attribuassent un 
autre sexe. Recemment, I'interesse* ayant 
eu besoin de son extrait de naissance pour 
oQutracterun engagement volontaire, cona- 
tata la singuli^re erreur commise A son 
prejudice. 

II se rendit IL la mairie, et U s'engagea 
entre lui et Temploye le colloque suivant : 
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~ Je viens, dit M. Z . . . . faite rectifier mon 
acte de naissance. Je suis port^ comme 
6tant une fille, et vous pouvez vous/ rendre 
compte imm^iatement que c'est one erreur. 

— Cela ne me regarde pas, r^pond Tem- 
ploy& Pour moi, voas n*6tes pas un homme, 
du moment que les livres disent que vous 
etes du sexe feminia. 

— Mais, sapristi, la mention est inexacte ; 
je vous affirme qu'elle est inexacte. 

— Adressez-vous aux tribunaux ; la justice 
d^cidera. 

— Cost ce que je vais faire. An revoir, 
monsieur. 

— An revoir. . . mademoiselle, 

M. Z . . . dut, en effet, pr^enter une requite 
devant le tribunal pour faire rectifier son 
6tat civil, et il l*a soutenue hii-meme IL la 
barre. 

Aprfis un court d^lib^r^, le tribunal a 
ordonn^ la mesure sollicit^. — Gazette du 
Palais. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Dec. 4. 

Judicial Abandonmentt. 

Henriette I)ubeaa» marchande publiguet Montreal, 
Nov. 24. 

Charles Arthur St. Pierre, St. Germain de Rimoa- 
8ki,NoY.24. 

Curatora appointed. 

Re Butchart Bros, k Co., Rimouski.— H. A. Bedard, 
Qaebeo, curator, Dec. 1. 

Re Elz^ar Chouinard, Quebec. —M. Joseph, Quebec, 
curator, Nov. 27. 

Re Painchaud k Vincent,MontreaI.— James Sh%arer, 
Montreal, curator, Dec* 2. 

/Ze Joshua D. Westgate,Laohine.— J. MoD. HainB^ 
Montreal, curator, Nov. 29. 

Dividenda. 

Re J. S. Beaudette, Tingwick.— Second dividecd, 
payable Dec. 29- Kent & Turcotte, Montrcul, curator. 

Re A. B. Desileta, Three Rivers.— Dividend, payable 
Dec. 29. Kent & Turcotte, Montreal, curator. 

Re Frechette & Cie., Ste Marie Magdeleine. — 
Dividend, G. Daveluy, curator, Montreal. 

Re D. E. Morin,Kamoura8ka.— Final dividend, pay- 
able Dec. 2a. E. Begin, Quebec, curator. 

Re Louis Rouillard, Pierreville — Dividend, pay- 
able Dec. 29. Kent & Turcotte, Montreal, curator. 

Re W. A. J. Whitef ord, Montreal.— Final dividend, 
payable Dec 29. Kent & Turcotte, Montreal, curator. 
Separation at to property, 

Clotilde Brazeau vs. Alfred Meunier, farmer, M.tm- 
ham, Ottawa district, Nov. 26. 

Mary Ann Emilie Caldwell vs. T^lesphore Samoi- 
sette, St John's, Iberville, Sept. 23. 

IJouise Huard vs. Pierre Boucher, Iberville, Nov. 8. 



GENERAL NOTES. 

Some ten years ago a young lawyer made his d^bvi 
at the Troy bar, in the defense of a erimtnal, at a sea- 
sion presided over by the late Judge H— . The writer 
said to the judge : " I understand young So-and-So 
produced a very good impression." "Why, y-e-8,** 
drawled the judge, who was a great stickler for foren- 
sic etiquette, " but he had one habit that annoyed , me 
very much. He had a lemon, and was eontinnally 
sucking it. I didn't like the looks of it. but I didn't 
want to hurt the young man's feelings by a public rep- 
rimand, and so I addressed him a little note, intimat- 
ing that unless the lemon was essential to his health, 
it would be more in accordance with the received eti- 
quette of courts to desist from the exeroise, or post- 
pone it until recess. The lemon disappeared ; but they 
told me afterwards," continued the judge with a 
grin and an indescribable squeal, *' that it aontained 
w-h-i-8-k-e-y. "—Aftany Law Journal, 

The judges of the land are certainly a many-sided 
body. On Xjord Mayor's Day in the momiog the Chief 
Justice delivered a speech of the highest literary finish, 
while in the evening the Master of the Rolls responded 
for the judges with a breadth and easiness of style 
which must have been fully appreciated by the aldei^ 
men. On the other hand, to turn from manner 4o 
matter, Lord Esher kept clear of politics, while l^rd 
Coleridge's speech was not altogether free from the 
taint introduced into the occasion by the last of the 
chief barons.— Loio Journal, {London). 

As a rule, people who bet and game aot towards 
each other with far more honesty than they do in 
ordinary business transactions in life* To be a de- 
faulter in bets, or to have been found endeavoorini by 
any means to avoid a deb^of honour incurred in 
gaming, inflicts on a man a far worse stigma than to 
be a bankrupt or up to the eyes in debt. Hence the 
law as to the relations of principal and agent in bet- 
ting transactions, despite the decision in Read r. 
Anderaan, is by no means clearly established, and the 
law with regard to guming at cards is neither definite 
nor Intelligible. Perry v. BameU and Seymov r 
Bridge will most likely leave the speculator in baok 
shares, who would naturally think that they are re- 
concilable and conclusive, in a more hopeless muddle 
than before the two cases were decided. The fact is 
that the law as to betting, gaming, andStook-Szchuge 
bargains is in a most unsatisfactory and kaleidoscopic 
condition. Bookmakers are shrewd enough as a rale. 
but they certainly are not lawyers enough to see their 
way through the law of betting and gaming as it now 
stands.— 76 • 

The Pbiwck op Walks akd his Ink Of Ooubt.-Od 
November 19, Sir Thomas Chambers, Q.O., announced 
in the Middle Temple Hall that the Prince of Wale$ 
had been elected treasurer of the Honourable Society 
of the Middle Temple for the ensuing year, and that 
his Royal Highness had graciously consented to assume 
that office. He thereupon proposed the Prince's 
health, and congratulated the members of iJti^ Inn 
upon the fact that they would, during Her Majesty's 
jubilee year, be presided over by the Heir Apparent 
to the Throne.— /6. 
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Tlie decision of the Queen's Bench, Mont- 
real, in Grigoire <k Gr^goire, M. L. R, 2 Q. B, 
228. baa heen affirmed by the Snpreme Court 
of Canada. The appeal in the case of Mo 
mUan <t- Hedge, M.L.R, 1 Q. B. 376, has 
alfio been dismissed by the same Court The 
Judicial Committee, on the 9th instant, dis- 
missed the appeal in Senloal & Hatton, M. L. 
R, 1Q.B.112. 



Tbe bulk of litigation in the highest Court 
in England is small compared with the 
United States and Canada, the enormous 
costs across the water doubtless tending to 
discourage appeals. Thus in 1885 there were 
only 57 appeals entered in the House of 
Lords from the Court of Appeal. In 1884 
there were 55. In the former year there 
were 16 appeals in regard to real property, 
3S in regard to {wrsonalty, and 32 miscellan- 
eous. In the Supreme Court of the United 
States there are about 400 appeals entered 
annually. 



Coming down to the Court of Appeal, in 
1885 there were in all 1438 appeals entered, 
including interlocutory appeals, as against 
1428 in 1884. The two divisions of the Court 
of Appeal sat 414 days in 1885. 



The Judicial Committee sat 76 days, dur- 
ing which time they disponed of 40 cases out 
of 82 entered. They also disposed of 45 
motions and petitions. 



In the High Court of Justice there were 
4^5 causes tried in 1885,— a large falling off 
from the previous year, when there were 5,- 
405 tried. Of the 4,255, 1,680 were Chancery 
causes. The total amount of costs taxed in 
the Chancery Division, in 1885,was £1,286,- 
242, showing an increase of £39,000 on the 
preceding year. 



In the County Courts there were 961,413 
cases entered in 1885. In 1883 they exceeded 
a million. The number of cases tried in 1885 
was 586,716. 



The law concerning dogs and dog bites, in 
England, has given rise to numerous com- 
plaints, and these appear to be not without 
foundation. At the hearing of a case in the 
Bolton County Court recently, damages were 
claimed fix)m a defendant on account of his 
dog having bitten the plaintiff The evi- 
dence proved that the dog, a huge St Ber- 
nard, rushed at the plaintiff, ;a little boy, 
knocked him down, " tore a laiige piece out of 
his right cheek, disfiguring him for life, and 
shook him as a terrier would a rat" The 
judge, however, found himself unable to 
award damages to the plaintiff, because the 
law requires that the dog must be proved 
not only to have previously shown vicious 
propensities, but to have, to the knowledge of 
its master, been accustomed to bite mankind. 
The judge declared that " he wished it to go 
forth to the world that the law relating to 
dog-bites as it stands is barbarous." 



The Court of Appeal in England, in LfMxts 
V. Harris, has given an important decision 
with reference to pensions. The Law Journal 
says :— "The decision of the Divisional Court 
in LuccLs V. -Harm has been overruled byi;he 
Court of AppeaL The Divisional Court were 
of opinion that the test whether a pension 
could be attached was whether it was granted 
for future or past services. The Court of 
Appeal do not affirm or deny the propriety 
of this test ; but they hold that it is not ex- 
haustive. In Lucas v. ^arru the pension 
was solely for past services ; but it was grant- 
ed under the Army Act, 1881, section 141 of 
which provides that every assignment of 
and every charge on and every agreement to 
assign or charge any deferred pay or military 
reward payable to any officer or soldier of 
any of Her Majesty's forces, or any pension, 
allowance, or relief payable to such officer 
or soldier, shall be void. The decision of 
the Court of Appeal is to the effect that money 
made by statute inalienable does not lose its 
character ftfter judginepti and cannot b© at» 
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tached. The dedsion \a of very great im- 
portance to the service and to those who 
have dealings with its retired members." 



SUPREME COURT OF CANADA. 

QUBBBC] 

Gr&goire V, Gr^goire. 

Tutor and minor— Sale prior to Ist Aug, 1866. 
— Action to annul — Prescription — Arts, 
2243,2258, GC. 

Hbld, affirming the judgment of the Court 
below, M. L. R., 2 Q. B. 228, (Foamier and 
Henry, JJ., dissenting,) that the action to 
annul a sale made in 1855 by a minor emanci- 
pated by marriage, to her father and ex-tutor 
(without any account being rendered, but 
after the making of an inventory of the com- 
munity existing between her father and 
mother) of her share in her mother's succes- 
sion, was prescribed by ten years from the 
date when the minor became of age. Arts. 
2243, 2258, C.C. Motz v. Moreau,{1 L.C.R.147) 
followed. 

Appeal dismissed with costs. 

Oeoffrionj Q.C., for appellant. 

Paradis for respondent 



McMillan v. Hedge. 
Servitude — Aggravation of— Art. 558, CC 
On the 26th March, 1853, one G.L., by deed 
of sale, granted to P.C. ' a right of passage 
through the lot of land of the said vendor 
fronting the public road as well on foot as 
with carriage, and to the charge to the said 
purchaser ' of keepihg the gates of the said 
passage shut' 

In 1882, McM, having acquired the domi- 
nant land, built a coal oil refinery and ware- 
houses thereon. In the course of his trade 
he had several heavy carts making three or 
four trips a day through this passage leaving 
the gate open, and in addition to his own 
carts, most of the coal oil dealers of the city 
of Montreal, wholesale and retail, were sup- 
plied there with their own carts.— At the time 
of the grant the land was used as agricultural 
land ; the passage was ten feet in width. 

Held, affirming the judgment of the Court 
below, M. L. R, 1 Q.B. 376, (Henry, J. dis- 
9enting), that the passage could not be used 



for the purposes of a coal oil refinery and 
trade, as McM. thereby aggravated theaerri- 
tude and rendered it more onerous to the 
servient land than it was when the servitude 
was established. Art 558 C. C. 

Appeal dismissed with costs. 
Davidson, Q, C, for appellant 
Pagnuelo, Q, C, for respondent 

Brttish Columbia.] 

The Canadl\n Pacific Railway Co. v.Majob. 
Canadian Pacific Railway Act, 44 Vtcck 1 — 
Cons. Ry, Act, 1879, «. 19. 

By the Act incorporating the CanadianPaci- 
fic Railway Co., 44 Vic. ch. 1, the provisions 
of the Cons. Ry. Act, 1879, are made appli- 
cable to the building of the Canadian Pacific 
Railway in so far as they are not inconsistent 
with or contrary to the said act of incoipor- 
ation. 

Held, (Henry, J. dissenting), that the pro- 
vision contained in section 19 of the Cons. 
Ry. Ac(, 1879, that no railway company shall 
have any right to extend its line of railway 
beyond the termini mentioned in the special 
act, is inconsistent with the power given to 
the Company under sec. 14 of said contract 
to build branch Hues from any point within 
the Dominion, and with the declaration in 
section 15 of the charter, that the main line, 
branch lines, and any extension of the main 
line thereafter constructed or acquired shall 
constitute the Canadian Pacific Railway. 

The Canadian Pacific Railway has, theie- 
fore, a right to build their road beyond Port 
Moody in British Columbia, the tenninns 
mentioned in said act of incorporation. 

Appeal allowed with costs. 
Robinson, Q, C.,and Tait, Q, C, forappellantB. 
Eberts and Richards, Q. C, for respondent 



COURT OF QUEEN'S BENCH- 
MONTREAL,* 

Partnership— Rei^onsibility for acts of per0^ 
managing bwiness carried on by appdlardt 
under a different name. 
The appellants set up a firm of "J* ^• 

Wilkins & Co.," which by private agreement 

* To appear in Montreal Iraw Reports, 2 Q»B, 
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wu their own business, with J. H. Wilkins 
as manager, but to the public, the business 
was that of J. H. Wilkins & Co. This firm 
bought goods from respondent, the price of 
which was claimed by the present action. 

Held: — ^That the appellants were liable 
for the obligations of the firm of J. H. 
Wilkins & Co., and for the acts of J. H. 
Wilkins who was entrusted with the man- 
agement. — LewU et oL, appellants, & Osbom, 
respondent, June 30, 1886. 



WtU-^CodicUa — ConatrucHon of — Revocation 
of Legacy. 

H,, who had $5,000 of stock in La Banque 
da Peuple, made a will by which he be- 
qaeathed f 1,000 of this stock to his grand- 
daughter. Subsequently, he made three 
separate codicils, all bearing the same date* 
by one of which he bequeathed $3,00 of the 
said stock to the same granddaughter, and 
by the other two codicils he made specific 
bequests of $1,000 each of said stock for 
other objects, — thus disposing by the codicils 
of the entire sum of $5,000. The question 
was whether the bequest by the first codicil 
of $3,000 to the granddaughter, under the 
circumstances stated, revoked the previous 
bequest in her favor, of $1,000, contained in 
the wilL 

Hild: — That the legacies contained in 
the codicils, disposing as they did, specific- 
^y, of all the stock which the testator had 
in La Banque du Peuple, operated a revo- 
cation of the first bequest of $1,000 to the 
granddaughter, contained in the wilL — 
PotUson, appellant, & FuUer, respondent, 
June 30, 1886. 

SUPERIOR COURT—MONTREAL* 

Mvnicipal Code— Arts. 939, 941, 951 — Action 
by covnly CouncU — Cott of Bridge. 
Hbld: — 1. The mode of recovery under 
^rt Ml, Municipal Code, for the collection 
of taxes imposed for county purposes under 
ft proc^p-verbal is not exclusive, and an ac- 
tion by the county corporation lies against 
ft local corporation for the recovery of taxes 
inaposed by sach proc^s-verbal. 

*To appear in MoDtreal Law Reports, 2 S. C. 



2. The apportionment under Art 814, M, 
C, is an apportionment of work, and may be 
dispensed with by a proc^s-verbai ; and where 
A proc^a-verOal made by a county council for 
the cost of a bridge declared that no apportion- 
ment should be required, and fixed the por- 
tion payable by the local corporations, and 
the homologation of the procts-verhal was 
never opposed nor appealed from, the efiect 
was to make the local corporation debtor to 
the county coimcil for the amount — Corpur- 
ation 0* Covanty of Mxssisqtwi v. Corporation 
of Parish of St. Oeorge de GarcncevUle, In Re- 
view, June 30, 1886, 



Qaim against insolvent estate— Collateral s^ 
cunty — Notes — Ooods pledged. 

Held :— 1. That a creditor, who holds notes 
as collateral security, is entitled, until fully 
paid, to be collocated upon the estate of his 
debtor in liquidation for the full amount of 
his claim, without deduction of any sums he 
may have received or collected from other 
parties liable upon such notes previous to 
the declaration and payment of dividend. 

2. But as to goods held as collateral se- 
curity, the law of pledge applies, and, what- 
ever sums the creditor may have realized 
upon such goods previous to the payment of 
dividend, extinguish his claim pro tanto, and 
must be deducted from the total amount ^f 
the claim upon which he is collocated. — 
Benning v. Thibavdeau, In Review, Sept 28,.. 
1886. 



Patent — Action for Infringement — Right to oh- 
tain interim injunction — Security. 

Held:— I. That a patentee, during the 
pendency of an action instituted by him to 
reiBtrain the infringement of his patent, is 
entitled to an interim injunction under 35 Vict 
(D.) ch. 26, s. 24, on the production of affi- 
davits that his patent is being infringed by 
the defendant^ and further of a judgment in 
another case, establishing that he (the plain- 
tiff) had successfully maintained an action 
complaining of a similar infringement 

2. That the Provincial Injunction Act of 
1878, requiring security to be given before 
an injunction is granted, does not apply to 
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ftn injunction under the Dominion Patent 
law.— 5artf v. Pariseau, Jett6, J., Sept 6, 1879. 

Maitre et gervilevtr—Sdlaire—Pertes du patron^ 
Faute de VemployS, 
JvQt : — Que mdme en loi et en I'absenoe de 
toute convention sp^ciale, un patron a droit 
de retenir sur le salaire de son employ^ le 
montant dee pertes que ce dernier lui a fait 
Bubir par sa fa.ute.—Lev^que v. Benoit, Ta»- 
chereau, J., 19 novembre, 1886, 

Nou/veUe ocHon^^FraiB-^Suspension d^actUm— 
Motion. 
Juo6:'Que lorsqu'une action a ^te d& 
bout^, surdes moyens de forme et qu'une 
nouvelle action est intents, le d^fendeur ne 
pent par motion demander k ce que Taction 
soit suspendue jusqu' H ce que les frais de la 
premiere action soient pay 6s.— Fafi^c v. 
Lisraux, Mathieu, J., 23 octobre 1886. 



CIRCUIT COURT. 

QUEBBJO, Nov. 22, 1886. 
Before Caron, J. 
The Cobporation of thb County of Pohtneuf 

V. Larub. 

Municipal Code, Arts. 932, 16 — County CovncU 

^Appeal— Cotis, 

Hhld: — 1. A county council, which shall 
have dismissed an appeal from the decision 
of a local council, is not obliged, by art 932 
of the Municipal Code, then and at the 
same meeting, to exercise the two powers, 
conferred upon it by that article, that is to 
say, of condemning the appellant to pay 
the costs of such appeal and to tax such 
costs; it may then only adjudge the pay- 
ment of such costs ; and it may, at a sub- 
sequent meeting, tax such costs. 

2. The order, made by the county council 
to the effect, that costs shall be paid to 
** A. J5., fecretary-treasurer of the county cor^ 
poraiiony" \a a valid direction of payment ; 
all such costs, paid into his hands, are a pay- 
ment to the county corporation, he being 
its treasurer ; the objection to such an order 
is made invalid by art 16 of the Municipal 
Code, which declares that no objection to 
any municipal proceeding, not entailing real 
injustice, shall be valid. 



3. An appellant, ao condemned to p&y 
the costs of the appeal, is not entitled to any 
notice of the time, at which such costs shall 
be taxed. 

4. The corporation of a county, wboae 
council shall have so rejected an appeal with 
costs, has a right to recover, from the ap- 
pellant, the amount of such costs, by a snit, 
in the same manner (Art 932) aa fines may 
be recovered under art 1042 of the Municipal 
Code. 

5. When several appellants shall have 
been so condemned in costs, the county 
corporation has a right to determine, by a 
repartition based on the local valuation- 
roll, the amount of such costs payable by 
each appellant 

Morrisset &de SU Oeorge, for plaintiff 
Bdleau, Stafford & Bdleau, for defendant 
(j. o' F.) 



aRCurr uourt. 

QuEBBC, Dec. 6, 1S86. 
Before Andrews, J. 
Db la Chbvroti&rb v. GuiLMBfr. 
PromisBory note — Demand of payment, 
Hbld : — 1. The demand of payment of a 
promissory note must be accompanied by a 
tender of that promissory note to the debtor. 
2. Such demand of payment cannot be 
made publicly at the church door, imme- 
diately after Divine service, either on a 
Sunday or a feast of obligation. 
Temer & Povliot, for plaintiff. 
Montambault, Ixmgelier, Langelicr & Taschf- 
reau, for defendant 
(j. & F.) 

CIRCUIT COURT. 

QuEBBC, Dec 6, 1886. 
Before Andrews, J. 
LAGAcfe V. Grbnier, & Marsh et aL, T.S. 

Saisie-arrit— Declaration of garnishee. 
Held -.—Although, from the general tenor 
of the declaration of a garnishee, that, at the 
time of the service upon him of the writ of 
garnishment, it may be reasonably inferred 
that he was indebted to the defendant, yet, 
if the garnishee shall have expressly de- 
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clared that he was not so indebted, the 
garnishee cannot be condemned on a motion 
for judgment against him; the plaintiflf 
must.adopt the proceeding of a contestation 
of the garnishee's declaration. (^) 
/. E. Bidard, for plaintiflF. 

(J.0'P.) 

CHANCERY DIVISION, (England). 

Nov. 8. 
Before Kay, J. , 

In re The Oxford Building SoaBTY. 
Qmpany^Director — Liability — Payment of 
Dividend out of Capital^' Realised profits.' 
One of the articles of association of a com- 
pany was as follows : * No dividends shall 
be payable, except out of the realised profits 
arising from the business of the company.' 
The business of the company consisted in 
lending money to builders on mortgage, gen- 
erally at 8} per cent, repayable by instal- 
ments of principal and interest in fourteen 
years. In their balance-sheets, the company 
took credit * for the present value of the re- 
payments on mortgages held by the com- 
pany,' which amount was treated as profits 
immediately available for payment of divi- 
dend. The basis of the estimate by which 
the amount of the present value was arrived 
at was an assumption that every one of the 
securities on which the company were ad- 
vancing money was ample to provide for 
principal, interest, and costs. For this the 
directors had nothing but the assurance of 
their surveyor, who was also secretary. In 
the winding-ap of the company, a summons 
was taken out by a creditor to obtain repay- 
ment from the directors of the sums paid by 
them from the commencement of the com- 
pany by way of dividend in excess of the 
realised profits arising from the company's 
business. 

Sir H, Daveyf Q. C, Maclean, Q. C, and 
Bvckley, for the directors, contended that, 
even if it were the fact that from the com- 
mencement of the company the directors had 
continually paid dividends out of capital, yet 
tbey could not be made liable unless their 
conduct amounted to fraud. They further 

(') See also Orant dh Federal Bank c(f Canada, M. L. 
R.. 2 Q. B. 4. 



contended that the word ' realised ' meant no 
more than * real profits honestly earned,' and 
that the use of that word did not impose on 
the directors any further liability than that 
which was imposed upon them by the genei^ 
al law. 

Kay, J., held that the directors were liable. 
It was not necessary to prove fraud. It was 
settled by authority (1) that directors were 
^ua«i-trustees of the company ; (2) that direc- 
tors who improperly paid dividends out of 
capital were liable to repay such dividends 
personally upon the company being wound 
up; (3) that this liability might be enforced 
by a creditor, or by the liquidator under sec- 
tion 165 of the Companies Act, 1882, or by 
the incorporated company before a winding 
up ; (4) that the acquiescence of shareholders 
did not affect the creditors in such a case ; 
and (5) that such an act was a breach of 
trust, and the remedy was not barred by the 
Statutes of Limitation. The word * realised ' 
must have its ordinary commercial meaning, 
which, if not equivalent to * reduced to actual 
cash in hand,' must at least be 'rendered 
tangible for the purpose of division.' The 
meaning of the word was the direct converse 
of the word * estimated.' The directors had 
paid dividends out of capital on the chance 
that profits might be realised sufiicient to 
justify such payments, which was precisely 
what the articles expressly forbade. It was 
improper to pay any dividend in respect of 
an instalment not actually paid, because un- 
til payment no part of that instalment could 
be treated as a realised profit It would be 
the duty of the directors, if each instalment 
were punctually paid, to treat a sufiicient 
part of each instalment as the interest on the 
advance, or the unpaid portion of tlie ad- 
vance, to that time. This amount, after pro- 
viding for all current expenses and out- 
goings, and setting apart a sufficient sum to 
meet contingencies, would be properly appli- 
cable to pay a dividend. Upon this footing 
his lordship declared that the directors were 
jouitly and severally liable for the amounts 
improperly paid away in each year of their 
directorship, amounting in the aggregate to 
44,433/. 4«. (yd., and, as the liability was found- 
ed upon a breach of trust,they must also pay 
interest at 4 per cent-Law Journal, (London). 
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OOUR lyAPPEL lyAGEN (2e Ch.) 
14 mai 1886. 
Pr^idenoe de M. Dbbpeyboux. 
Mabquet V, Epoux Fobt. 

Femme mariie — Commer^nt — Fbnds de Comr 
merce — ExpUAtation en commun — Patente 
— CatUionnement — Nature — Preuve. 
La femme mariie, qui 8^occiq>e particvlitrement 
du commerce de ton mari et lui prSte un 
concaurs actif, dans Vexercice de ce com- 
Tnerce, ne saurait pour cda itre riputie 
marchande pubUque, lorsque Ic mari est 
ioujowra resti d la tSte de son commerce 
qu^U gtrait hd-mSme, lorsque la patente 
relative d Vexploitation du fonds itait en 
son nom et que la femme n*a jamais fait vn 
commerce distinct et atpari de celui de 9on 
mari, 
Ven^agement qu^awrait pris la femme, dans ces 
conditions, de payer le pHx de foumitures 
faites au commerce de son mari, n^est qu'un 
cautionnement civil dont la preuve ne pent 
Hrefaiie que suivant les regies prescrites aux 
art, 1341 et suiv. C. ctv. 
" La Cour, 

"Attendu que Taction de Tappelant centre 
les mari^ Fort tend k les faire condamner 
Bolidalrement au paiement de la somme de 
995 fr. 95, pour solde de foumitures de 
farine ; que Fort reconnalt quant & lui la 
l^itimite et le montant de son compte ; que 
Marquet, en ce qui concerne la femme Fort, 
fonde sa demande sur ce que, depuis sa 
separation de biens, celle-ci s'occupait parti- 
culierement du commerce de la boulangerie 
de son mari, et qu*en outre elle a pris per- 
sonnellement envers lui Tengagement de lui 
payer les marcbandises qu'il livrait ; 

"Attendu qu'il r^ulte des justifications 
produites par les intim^ que Fort ^tait le 
propri^taire de la boulangerie qu*ll tenait au 
Passage-d' Agen ; qu'il est toujours rest^ IL sa 
tSte, et qu'il a 6ti§ inscrit, jusqu'en 1885, au 
r6le des contributions mobili^res et des 
patentes ; que lorsque, dans le courant de 
Vann^ 1884, sa faillite fut d^clar^e et la 
separation de biens prononc^e entre sa 
femme et lui, Fort continua de faire fonc- 
tionner sa boulangerie, la g^rant alors d'une 
maniSre provisoire dans rint^rSt de ses 



creanciera, jusqu'i la vente de son fonds; 
qu'il est 6tabli aussi qu'& cette ^poque, M&- 
thilde Gay a prSte H son mari, dans le dit 
commerce, un concours actif^ mais sans 
jamais avoir fait un commerce distinct et 
s^pare de celui de son mari ; que Taction de 
Marquet, telle qu'elle est intent^e, vient 
d'ailleuTS imprimer & oes fails une effec- 
tive confirmation; que dans oes condi- 
tions et conform^ment aux dispositions des 
art 4 et 5 du Code de commerce, repouse 
Fort ne saundt Stre i^putee marchande 
publique et ay ant pu valablement s'obliger 
pour ce qui concerne le n^gooe; que sa 
situation demeure r^gie par la pr^somption 
legale en vertu de laquelle elle ne doit etre 
r^putee que la pr^pos^e de son mari, quelque 
importante que soit la part qu'elle a pa 
prendre au commerce de ce dernier ; 

"Attendu, il est vrai, que I'appelant pre- 
tend que la dame Fort se serait engage, 
depuis sa separation de biens, IL lui payer le 
prix des farines par lui foumies ; qu'il exdpe 
ainsi d'un cautionnement souscrit par elle, 
pour Tacquit d'une dette de son man ; mais 
qu'un tel cautionnement ne se presume pas ; 
qu'il doit etre exprte, et ne saurait etie 
prouve que suivant les r^les prescrites aux 
articles 1341 et suivants C. civ. ; que Marqaei 
n'apporte, pour justifier ce cautionnement 
de Mathilde Gay, ni preuve ecrite, ni com- 
mencement de preuve par ecrit; 

" Par ces moti£s, 

'' Demet I'appelant de son appel, etc, etc." 

Note.— Par arret du 11 aoftt 1884, la Cour 
de cassation a juge que la femme marine, 
exploitant un fonds de commerce en commun 
avec son mari, ne pent etre, & raison de ce 
fait, repute marchande publique» alors m§me 
qu'elle serait separee de biens et que la 
patente relative IL I'exploitation du foods 
serait en son nom (Gaz. PaL 84. 2. 301 et la 
note.) Auxautorites citees, aide conf. Trib. 
com. Nantes 28 mai 1870 (Rec. de Nantes 70. 
1. 164 ; Rennes 2 mars 1881 {ibid, 82. 1. 19). 
V. aussi conf. Trib. com. Nantes 9 mai 1885 , 
(Gaz. PaL 86. 1, Rep., vo Commer^ant, n* 1). 

Quant H la nature de I'engagement soos- 
crit par une fiamme non commerpante pour 
Tacquit d'une dette contractee par son mari 
commei^ant dans Tinterdt de son commerce, 
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V. Lyon 18 fiSvrier 1886 (Gaz. PaL 86. 1. 712) 
et U note sur les deuxidme et troisiSme 
points.— ^02. du Palais. 



RECENT UNITED STATES DECISIONS. 

Executor and Administrator— Liability for 
Acts of Co'Execvtor. 

Where the funds of an estate were origin- 
% in the hands of one of the executors, or 
paid to him in the due course of adminis- 
tration, and there is nothing to excite sus- 
picion as to the integrity or responsibility of 
such trustee, or to create a belief that the funds 
have been improperly used or invested, his co- 
executor or co-trustee is not chargeable with 
hia wrongful use of the fund. Where how- 
ever an executor knowingly assents to the 
niisapplication of the trust flinds by his co- 
executor, or negligently suffers him to 
receive and waste the estate when he has 
the means of preventing it by proper care, 
he becomes liable for a resulting loss. Croft 
V.Williams, 88 N.Y. 384; McCabe v. Fowler, 
S4 id 314. The general rule as to the 
liability of one executor or trustee for the 
*^ of bis co-executor or trustee is laid 
<iown in Williams Executors (6th Am. ed. 
1^20), 9, as follows : "A devastavit by one of 
two executors shall not charge his com- 
panion, provided he has not intentionally or 
otherwise contributed to it, for the testator, 
having misplaced his confidence in one, 
shall not operate to the prejudice of the 
•^er.** For the devastavit of an executor or 
trustee, bis co-executor or co-trustee is not 
^iible unless it appears that he had know- 
^g© of or assented to the acts done, or had 
notice which should have excited his sus- 
picion and put him on inquiry. This rule is 
^^Hy sustained by the authorities. Suther- 
land V. Brush, 7 Johns. Ch. 17 : Sherman v. 
Pari8h^53 N. Y. 483 ; Adair v. Brimmer, 74 
»^ 539; Peter v. Beverly, 10 Pet 532; 
Piston v. Olcott, 84 N. Y. 339 ; McCabe v. 
Fowler, 13 id. 314; McKim v. Aulback, I39 
•^^.481; Croft V. Williams, 88 N.Y. 384. 
-N. Y. Court of Appeals, Oct. 12, 1886. WiU 
^f^ing V. McKesson. 

^ Post Facto Laws— Change of Procedure. 
Where the law in force at the time of the 



commission of the alleged of^ce provided 
that juries should be the judges of the law, 
but which law was repealed before the trial, 
hddy that it was competent for the Legislature 
to make such change, and no error for the trial 
court to refuse to instruct the jury in the 
language of the prior law. The procedure 
only has been changed. The degree of pun- 
ishment, the character of the offence, and 
the rules of evidence, remain as under the 
former law. It may be observed that the 
only change in the law is to provide another 
tribunal to pass upon the law of the case. 
Prior to the changei if the words* in the 
former Code are to be taken at their full 
meaning and import, the jury were the 
judges as to the law of the case on trial. 
After the change, the court sits in that capa- 
city, and is the judge of the law. No vested 
right of plaintiff in error is affected. A new 
tribunal may be erected, or a new juris- 
diction given to try him, and no right is 
abridged. Com. v. Phillips, 11 Pick. 28. In 
People V. Mortimer, 46 Cal. 114, it is said : 
'' It is clear therefore that no constitutional 
difficulty would be encountered in requiring 
past offenses to be tried under new forms of 
procedure: and it is equally clear that if 
such offenses are to be tried only under the 
old forms, and later offenses under the new, 
it would or might ' create endless confusion 
in legal proceedings.* " Cooley, in Con- 
stitutional Limitations (4th ed.), at page 331, 
sa^s : ''But so far as mere modes of proce- 
dure are concerned, a party has no more 
right in a criminal than in a civil action, to 
insist that his case shall be disposed of 
under the law in force when the act to be 
investigated is charged to have taken place. 
Remedies must always be under the control 
of the Legislature, and it would create end- 
less confusion in legal proceedings if every 
case was to be conducted only in accordance 
with the rules of practice, and heard only by 
the courts in existence when its facts arose- 
The Legislature may abolish courts and 
create new ones, and it may prescribe alto- 
gether different modes of procedure in its 
discretion, though it cannot lawfully, we 
think, in so doing, dispense with any of 
those substantial protections with which the 
existing law surrounds the person accused 



416 



THE LEGAL NEWS. 



of crime." In 1 Bish. Crim. Proc, J115, it is 
said : " It is a doctrine, extending through 
every department of the law, that rights, 
when vested in individuals, are unchange- 
able, while the remedies by which those 
rights are enforced may be varied from time 
to time at the pleasure of the Legislature. 
Now within this principle, the absolute 
rights of prisoners, especially the constitu- 
tional ones, in respect to their defense, 
cannot be taken away. But they can be 
modified as to time, place and manner of 
their enforcement. Only the substance uf 
them must be preserved. We therefore 
conclude that the law is not ex post facto and 
within the inhibition of the Constitution of 
the United States, or of this State, and that 
plaintiff in error has been deprived of no 
substantial right by the refusal of the trial 
court to instruct as requested. — Neb. Supreme 
Ct, Oct 27, 1886. Manon v. State. 



CHAMPERTOUS AGREEMENTS. 

In the Mayor's Court of London, on Nov- 
ember 15, before the Recorder (Sir T. Cham- 
bers, Q.C.) and a jury, the case of -BaA'-er v. 
Ward was tried. It was an action brought 
to recover 50Z., as money had and received 
by the defendant to the p'laintiff's use. The 
defendant pleaded payment, and also never 
indebted. Mr. Lewis Glyn and Mr. Harper 
were for the plaintiff; Mr. Candy for the 
defendant. It appeared that Mr. Henry 
Baker, the plaintiff, had formerly been a 
labourer, and he had met with an accident 
by which both his legs were broken, and in 
order to recover compensation, he put the 
matter in the hands of the defendant, Mr. 
B. H. Ward, a solicitor, of Wallbrook, and 
an action, Baker v. Feamy was entered in the 
High Court of Justice, the present plaintiff 
being the plaintiff in that action, to recover 
damages for the injuries he had received It 
was out of that case that the present action 
arose. The defendant had made an arrange- 
ment with the plaintiff that he would take 
up his case as a speculation, and that if he 
did not recover damages, then the defendant 
would not ask for any costs; but in the 
event of damages being recovered then the 
defendant was to keep 50/. beyond the 
amount which he would be entitled to as 
costs. The action was set down for trial at 
the Chelmsford Assizes, but just on the eve 
of the trial the defendant settled the case by 
accepting 150/. as damages on behalf of the 
plaintiff. Of that sum lOOZ. had been paid 
to the plaintiff and 50/. retained by the 
defendant, in addition to 46/. taxed costs 



received by the defendant from the defend- 
ant in the former action. The case of Eark 
V. Hopwood. 30 Law J. Rep. G P. 217, was 
relied on. — ^On behalf of the defendant i^ was 
said that the agreement which the plaintiff 
made was that he would pay the defendant 
one-third of his verdict, and it so happened 
that that was 50/. That was an advantage 
to the i^laintiff, who was in a hopelessly 
impecunious position, and would never have 
been able to bring an action at all without 
vome such assistance. — The plaintiff was 
then called, and said that he had been 
perfectly satisfied with what Mr. Ward, the 
defendant, had done for him, and had no 
intention of suing him for the 50/. He did 
not want to bring an action against Mr. 
Ward, but of course 50/. would be very 
acceptable to him. About a month ago a 
Mr. Harrison came to him and asked him 
to sign a piece of paper, which he did. That 
paper was a retainer to commence this 
action, although he did not desire it to be 
brought. Mr. Harrison was the son of Mr. 
Nathaniel White, who was the plaintiff's 
present solicitor. — On that evidence the 
counsel said that he would ask the jury to 
say that this was not the plaintiff^s action, 
but one brought without his authority.— 
The learned Judge said that that would be 
contradicting the record. He could not see 
that the defendant had any answer to the 
case. He had not acted in any way im- 
morally, but only unprofessionally, and 
certainly against the law which had been 
established for the protection of the public 
from lawyers. — A verdict was then entered 
for the plaintiff, but leave was given to move 
the High Court— Xaw Journal (Ix)ndon). 



INSOLVENT NOTICES, ETQ. 

Que6eo Official Gazette, Dee. 11. 
Judf'eial AbandonmenU. 
Victor Louia C6t4, manufacturer, St. John'*, Dec. 3. 
Joseph Jacques, shoemaker, Quebec, Deo. i. 

Ctiratorg appointetL 

Be Cha. Chapdeleine, district of Richelieu. Kent & 
Turcot te, curator, Montreal, Dec. 7. 

He Fro. X. Liirin, Montreal — Chs. Dosmartean and 
E. G. Phaneuf , Montreal, curators, Dec. 9. 

Re N. 0. Lefebvre, Sorel.— Kent A Turootte, Mon- 
treal, curator, Dec 8. „ , ^ .^ ... w 

Re Cyrille Monifeon, Sorel.— Kent & Turcott«. Mod- 
treal, curator, Dec. 3. , ^v » o rk 

Re Sharpe & MacKinnon. Montreal— D. L. Mcuou- 
gal I an d David Seath , Montreal , curators. Nor. JS 

Rt Richanl Smardon, manufacturer, Montreal— t. 
R. Black and D. L. McDougall, Montreal, curatow, 
I>eo.2. ^. ., ^ 

Divuiende. 

Re Charles D. Edwards, Montreal. -First wd final 
dividend, Hy. Ward and Ulis.Baillie. Montreal, curator*. 

Re James Sangater, lluntingdon.— First and fin.ai 
dividend, pa>Tible Dec. 28, W. a. Maolaren, Hunting- 
don, curator- 

Separation ne to property. 

Emilie Dupuis vs. Louis N. Fortier, Gatineau Point. 
June 17. 
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Faciums, new rule regulating 105 

False Imprisonment — Malice 347 

False Representations — In circulars 

and advertisements 329 

Liability for 272 

Family relations in France 22 

Fees and Practice 323 

Fees in Armstrong case 24 

Liberal 877 

Fbnob, Obligation of railway company 

to maintain fences 5 

Franchise Acts in England, Difficul- 
ties of 9 

*FRO«r'attheBar 232 

Frost, Case of John 65 

FuNcrrioNS of reserved cases 233 

Gasooign, Ch. J., and Prince Henry. ... 321 

Gaming Contracts. 202 



In Maryland 377 

Garnishment. See Saisib AxRkr 

GovERNBBB, Dlsmissal of 256 

Grantham, Mr. Justioe. 40 

Guilty intention 153 

Guilt, "R" on 178 

Hay (Lord Newton), Anecdote of 8 

Hale, Chief Justice 231 

Health — Jurisdiction 235 

Hbnn, Jonathan, Anecdote of 344 

Herschbll, Lord Chancellor 57 

HoDGiNS on the Canadian Franchise Act 129 
Supplement to Canadian Fran- 
chise Act 330 

Horton, Chief Justioe 240 

Hughes, Judge, novel form of new trial 41 

Huntington, The late L. S 178 

Husband and Wife— Goods charged to 

wife in vendor's books 290 

Powers of wife of trader 72 

Renunciation by wife commwfie 
en biens of right of usufract as 

survivor ,... 90 

Responsibility of wife 50 

Wife acting as agent of husband 317 
Wife participating in husband's 

business • 414 

Hypothec, Judicial 372 

Registration •• 61 

Hypothecary Action based on judg- 
ment 225,226 

Evidence 236 

Imagination — Power of 320 

Inaccessible Law 17 

Indecent Exposure — Public place — Ex- 
posure to one or more persons 386 
Indecent Statuary — Tests of indecen- 
cy 145,148 

Ingenious Scheme 209 

Injunction — Railway Company devia- 
ting fr«m limits prescribed by 

statute 374 

To county council 154 

Injunctions, The abuse of. 321 

Ink, Fugitive 312 

Innkeeper — Lien on effects of guest. . . 1^'> 

Who is a guest 86 
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LisAiOTY as a defence 2 

Insolvhnt — Right to take judgment 

against 68 

Inbolvbnt Act of 1875— J^otice to credi- 
tors of petition for insolvent's 

discharge 203 

Inbolvbnt Estate — Claim against — 
Collateral security — Notes — 

Goods 411 

Insolvhnt Notices, etc 8, 16, 24, 32, 40, 48, 56, 
64, 72,80, 87, 96, 104, 120, 128,136, 152, 
160, 168, 184, 192, 207, 223. 232, 248, 
256, 271, 288, 304, 312, 328, 343. 360. 

368,376,384,392,408, 416 

Insults to Magistrates 393 

Iksurakcb, Accidbnt — Illegal condition. 191 
Person jumping from train ...... 128 

Suicide when insane 137, 138 

Ikrurancb, (Firb) — Locality of objects 

insured 146 

Notice of other insurance. ...... 134 

Powers of Agent 85 

Title of insured 146 

Waiver by consent to arbitration 146 
Insurancb, Life — Declarations and 
statements of application — 
Change of habits of insured . . . 406 
Delivery of policy — Payment of 

premium — Evidence 395 

Forfeiture for non-payment of 

premium 209 

Inbubakcb, Marine— Constructive total 

loss — Abandonment 242 

Insurance Companies — Actions against 

foreign companies ... 210 

iNsuRANcas ExTRAoRDiNARY-The Dwight 

case 350 

Insurance— to holders of mortgages — 377 

Intention to rebiot proposed law 177 

Intervention — Right of substitutes to 

intervene 356 

See Procbdurb. 

Inventory— Choice of Notary 164 

Irklanp, Investments in 297 

Jambs, Sir Henry, declines the Lord 

Chancellorship 121 

Japan, Law School in 201 

Johnson, Hon. Mr. Justice, on Adminis- 
tration of Justice in the North- 
West 166 



Joint Stock Company — Contributories— 

Subscription for stock ; . 245 

See Company. 

Judge, Inquiry into sanity of a. 201 

Judges and Legislatures 153 

Judges, Irritability of 249 

Judgment, Action to declare judgment 

executory—Jurisdiction 18 

Alteration of 206 

Correction of clerical error 189 

Judgment, Foreign— Action on foreign 
judgment — International juris- 
diction • 363 

JuDiaAL Abandonment — Non resident 

ineligible as curator 393 

JuDiaAL Appointments 160 

JuDiaAL Error? 351, 352 

Judicial Hypothec 372 

Judicial Returns, 1885 73 

JtT)iciAL Silence 57, 73, 78 

Juries— The beefsteak test 352 

Jurisdiction- Action to declare judg- 
ment executory IS 

Contestation of garnishee's decla- 
ration 371 

Of Circuit Court-1064 C. C. P. . . 39*4 
Of civil tribunals in suits against 

ecclesiastics 251 

Of Superior Court 82 

Juror — Amendment of panel 77 

Refusing to take oath 44 

Refusing to be sworn 289 

Jury Trial — Motion for judgment non 

obHanie 156 

Justice, The Bell of (Anecdote) 368 

Kekewich, Mr. Justice 401 

Kernick, Geo., Noces d*or 853 

Kino of Spain— King before birth 281 

t 

Larceny as servant 114 

Giving away old clothes 313 

Sovereign in mistake for shil- 
ling 45, 288 

Law Books in 1885 56 

Early English 369 

Law Courts, Essentials for. 49 

Law Reports as an intellectual re- 
creation 377 
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Law Suit in Russia 56 

Lawyeb and thb Lbmon, The (Aneo 

dote) 408 

Lawyeb Candid atbb in the English 

Elections 225 

Lawybr's Fjbb, A (rhymes) 384 

Lawybh from the West (Anecdote) .... 376 

Lawyers, Hints to young 264 

In the Legislative Assembly. . . . 353 
Lawyers in the Liberal Government. . . 57 
Part taken by, in Home Rule 

debate 224 

Legacy— Forfeiture of— 266 

Term and condition 123 

Legal Advice— Cost of, not included in 
damages for breach of contract 

377,389 

Legal Business in France. 353 

Legal Heresy, A 174 

Legal Hospital for junior barristers . . 89 
Legal Profession, Distinction between 
barrister and solicitor in var- 
ious countries 17 

Report against abolishing dis- 
*" tinction between barrister and 

solicitor 17 

The two branches of the 352 

Leoislattve Assembly of Quebec— Oc- 
cupations of members 160 

Lessor and Lessee— Action for rent 

only— Jurisdiction 66 

Bugs in house let furnished 273 

Compensation— Damages 86 

Ck)ntract exempting lessor from 

making repairs 322 

Delay for tenant to remove crop. 331 
Eviction — Demolition of build- 
ings 358 

Fixtures and fittings of restaur- 
ant 380 

Privilege of, in cases of insol- 
vency 135 

Repairs to leased premises — In- 
jury to tenant's Dusiness — 

Mise en demeure 246 

Libel — Criticism on public acts — Privi- 
lege 291,313 

Damages awarded by jury for. . . 156 
Libel in plea-Incidental demand. 156 
Mercantile Agency — Privileged 
Communication 39 



Publication of newspaper — News- 
vendor 11 

Singular orm o persecution — 328 

The Press and the Law of 257 

License Act 1878, Quebec— Powers of 
municipal council as to certi- 
ficate for license 273,357 

Sale of liquor on Sunday— Trav- 
el er 404 

Seizure of circus or menagerie — 

Acrobatic feats 358 

Lien on cause of action 20S 

LrriGATioN IN England 217 

Statistics of ... 409 

Lmoious RiGirr — Sale of— 1582-1584 

C.C 374 

Littleton a/t«M Wbstoote 199 

London Letter 68 

McCoRD, The late Justice. 80 

McDocGALL, The late Justice 80 

Magistrates, The Inferior 123 

Maucb — Illegal and wrongful imprison- 
ment 347 

Striking person not intended.. .185,189, 

385 

MAuaouB Prosecution — Action against 

corporation .... 295 

Mandamus to School Commissioners.. 172 

Manitoba Law Journal 1 

Manslaughter 185 

Marriage— Fraud on the bridegroom.. 160 

Nullity IW 

Of priests 80 

Restraint of 345 

Married Women's Property Act 

(Rhymes) 224 

Married Woman. See Husband and 

Wn^E. 
Master and Servant — Accident to em- 
ployee — Responsibility of em- 
ployer 306 

Accident to servant caused by his 

own fault..... 300 

Accident to servant — Negligence 

of employer 405 

Death of servant by accident- 
Responsibility of employer- 
Damages 374 

Desertion from service 212 
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Loss caused by servant 412 

Neglect of master to provide pro- 
tective appliances 318 

Passenger and d r i ver of h ack .... 106 
Pawnbroker's liability for false 

imprisonment by hie servant . 390 
Recourse against employer for ac- 
cident 191 

Besponsibility of employer for 

negligence of employee 85 

Rule requiring vaccination of 

employee 11 

Term of engagement 213 

Mbkacbs, Demanding money with— In- 
tent to steal 380 

Mebcantilb Aobncy — Privileged Com- 
munication 39 

MBttKDiTH, Sir W. C 177 

Mktaphobs 56 

Mining License. 259 

MiNOB — Absence from work 212 

MoKTRBAL, City op— Assessment for im- 
provement 84 

Bylaw concerning masters and 

servants 213 

Educational establishment 171 

Manufacture of glue— Nuisance... 260 

Tax on Ferry boats 40 

MoBTOAGE (Ontario) — Given in contem- 
plation of insolvency 388 

Mothbbs-in-Law, The law of 352,368 

MoussEAu, Judge, Death of 184 

Municipal Code— Amendments made 

by 49-50 Vict Ch. 21 265 

Municipal Corporation — Agreement to 

open street 146 

Municipal Debentures — Cannot bear a 
condition imposing an obliga- 
tion in the future 202 

Municipal Election — AflBdavit— Al- 
legations 204 

CM. 810, 311, 312 59 

Municipal Law — Appeal to Cotmty 

Council ••.. 154 

By-Law— When in force 1 79 

Collection of taxes for county 
purposes — Action by county 

council . • • 411 

Contestation of bylaw for illeg- 
ality 60 

council— Spec' 9I session ? 69 



County Council — Dismissal of 

appeal— Costs 412 

Effect of article 100 82 

Majority of proprietary voters . . 179 
Mayor presiding at election o 
Municipal Councillors — M. C. 

300,301 347 

Municipal election — False im- 
prisonment 174 

Notice of security— 352, M. C 313 

Petition to annul by-Iaw,can only 

be made by municipal voter. . . 20 
Road — Obligation to maintain 

fences 346 

Municipal Taxbb — Special assessment 
— Exemption of educational 

institutions 358 

Murder— Causing death in act of com- 
mitting a felony 193 

Murderous Invention, A 392 



Names of Stations, Announcing 208 

Navigable Stream 233 

Navigation — Interference with 245 

Negligence — Damages— Coercive im- 
prisonment 196 

Ste Responsibility. 
New Trial— Absence of material wit- 
ness... 156 

Curious ground for 41 

Exclusion of testimony 85 

Nhwsvbndor, Responsibility of 11 

Notary — Responsibility of 87 

Responsibility for error of law.213,217 
Responsibility of, for nullity in 

deed 830 

NuisANOB— Manufacture of glue 260 



Oath, Dbcisory — When it may be 

ordered 236 

Kissing the book 209 

Mode of swearing witnesses 254 

Obligation — Quasi-Contract — Matter 

of urgency 290 

Offences Against the Person — Act 

respecting 194 

• Official Law Reports 361. 369 

Old Practitioner, An 348 
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Overwork, EflTects of 25,32 

Oxford Law Studies 359 



Painting — Action by son of painter to 

suppress false signature ...... 215 

Parent akd Child in France 22 

Parish — Canonical and civil— Erection 

and division of parishes 246 

Partnership — Between husband and 

wife 280 

Business carried on under diflfer- 

ent name 410 

Patent — Action for infringement — 
Right to interim injunction — 

Security 411 

Validity of prior patent— Dam- 
ages 171 

Patent Act op 1872 — Jurisdiction of 

Minister of Agriculture 27 

Importation — Combination of old 

elements 50 

Pawnbroker — Liability for false im- 
prisonment by his servant 890 

P6DICCRB, Ingenuity of a 88 

Pensions, Imperial 409 

Perjury— Loss of original affidavit .... 96 
Pettitory Action — By one of several 

heirs co-proprietors 173 

Pew— Forfeiture 346 

Photograiti, The, as a false witness ... 253 
Physician— Publishing false statements 136 

Right to prescription 288 

Pledge, possession of goods 134 

Pledgee of bank shares, Responsibility 

of 67 

Postal Order, Request to pay by 16 

Prehistoric Ship, The case of the . . . 239, 249 

Privity of Contract 21 

Privy Council, Appeal to, from Supreme 

Court of Canada 1, 6 

pRB60RiPTiox—Con tractors 12 

Interruption 235 

Note made and payable in foreign 

country 196 

Open account— Interruption by 

payments on account 282 

Of municipal ta es 174 

Possession of ten years 267 

Revindication of wood unlaw- 
fully cut and carted away .... 19 



Presiding Officbrs, Powers of loS 

Prince OP Wales— Anecdote connected 

with birthof 24 

Prince op Wales and his Inn of Court. 408 

Principal and Agent 74 

Authority of agent to receive 

payment 406 

Powers of agent— Ratification by 

principal 86 

See Agent. 

Prisoners' Evidence 38S 

Prisoner fettered during trial 24 

Prisonbr's Right to make statement 33, 57,62 
Prtvilbge— For salary, to what it ex- 
tends 135 

Prfvilbged Communication. — See Libel. 

Privilege op the Crown . . . 12, 57, 130 

Probable Cause— Arrest for disozderly 

conduct 314 

Procedure — Action in forma pat^perU — 

Revocation of privilege^ 331 

Alteration of day for return of 

writ i 173 

Amendment of CCP. 224 265 

Answers to f aits et artides in vaca- 
tion 359 

Appeal— Service of writ 305 

Bill to amend Code of Procedure 

(not passed) 192 

Contestation of garnishee's de- 
claration — Jurisdiction 371 

Death of several plaintiffs during 

^ pendency of ^uit 67 

Demand for particulars 297 

Dilatory exception— Costs. 62 

Evocation 39 

Execution-Exemptions from seiz- 
ure— Sewing machine 387 

Execution— Moneys of employer 
in possession of clerk — ^Third 

party— CCP. 612 359 

Execution — Money paid to Sher- 

iff(Manitoba) 395 

Execution — Opposition 26 

Execution — Sale of moveables. • • 211 
Execution — Sale for excessive 

ainount *^ 

Execution— Tools^566 CCP .... 358 

Folleench^re 1^ 

FoUe ench^re — Description of 
immoveables 138 
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Guardian to seizure guilty of con- 
tempt of court 211 

Incidental demand 203 

Inscription for enguite. 146 

Inscription in Revision— Deposit 331 
Judgment by default— Opposition 

—Proof 373 

Licitation — Cahier des charges— 

Homologation 390 

Motion for security for costs 147 

Notice of putting in security for 

costs 394 

Notice to defendant of marriage 

ofplaintiff 19 

Opposition to judgment — Deposit 114 
Premature adjudication on the 

merits 348 

Beplication to answer-in-law 358 

Return of writ of misie arrit— 
Non-compliance with order for 

immediate return 4 

Revision of decisions of prothono- 

tary 210 

Some conservatoire quashed on 

petition . . • 37 

Second action brought after dis- 
missal of first— Costs 412 

Security for usufructuary 203 

Service of summons null, defen- 
dant exonerated from costs- . . . 106 
Sheriff's sale of shares -595 C.CP 405 

Sheriff's sale— Usufruct 405 

See Appeal; Capias; Contbmpt of 
Court ; Execution ; SAism-ABBHrr. 

Pbomisbobt Note— Action on 123 

Action against maker— Dilatory 

exception 359 

Demand of payment 412 

Interest must be computed in 

order to determine jurisdiction 394 
Prescription of note made and 

payable in foreign country .... 196 

Signed with a cross— Evidence. . 380 

Pbopbety in Bloodhound 116 

PUBUC Ofpiobr — ^Ineligible as consul for 

foreign state 265 

Notice of Action 135 

Punishment in olden time 128 

PURLOININQ A JUDGE'S SALARY 344 



Queen's Rebibmbrancbe, The 366 

Quo Warranto 375 

Usurpation of corporate oflBce. • • . 407 



"R" on the Kiel case 2 

" R " on an English Legal difficulty. ... 81 
"R" Review by, of bills introduced to 

amend the criminal law 97 

" R " on case of Exchange Bank v. The 

Queen 161 

«* R »' on Guilt 1 78 

Railway Act, Canadian PAario— Ex- 
tension of line 410 ^ 

Railway Company— Baggage delivered 
to porter to accompany passen- 
ger 136,275,283 

Coupon tickets over several lines 

— Ejection of passenger 7 

Cutting off access to beach of 

navigable river 218 

Damages caused by breaking of 

rail •.. 1^ 

Expropriation — Interest on price 42 
Expropriation —Trespass — In- 
junction • 374 

Lands occupied for purposes of 

road 1 25 

Negligence of passenger— Jump- 
ing from train in motion 365 

Not liable for omission to fence as 

against mere squatter 57 

Obligation to maintain fences ... 5 
Obligation to have gates at farm 

crossings 203 

Obligation to provide farm cross- 
ings — Agreement for cattle 

pass 244 

Passenger not provided with seat 41 
Responsibility to person injured 

while walking along track 75 

Special trains 169 

Rainville, Judge, Resignation of 121 

Rectory Lands (Ontario) 388 

Reeves, Chief Justice 281 

Registrar's Certificate — Cancelled en- 
tries 123 

Registration by owner of improve- 
ments 67 

Judicial suretyship 67 

OfJudgment 61 
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Servitude of drain through pro- 
perty 202 

Rbgula. Gbneralis, Appeal cases 119 

Rbuqious Opinions, Prosecutions for . . . 137 

Rbportb, prior to A. D., 1646 240 

RbquAte Civilb— Irregularities 164 

Rbsponsibiuty — Accident caused by 

fireworks 230 

Children under 16 164 

Creditor seizing effects declared 

exempt by law 147 

Damages caused by fireworks . . . 127 

DilUoTquagidilit 349 

Exposing another to infection . . . 375 
Of railway company— Breaking 

of rail 164 

Of workman for loss of material 

received for manufacture 207 

Fire plug fixed in highway 337 

Hotel-keeper and guest 220 

For accident caused by runaway 

horse 87 

Passenger and driver of hack 106 

Rctroacti VE Epfbct of law 186 

Revendication of moveables as against 

the trespasser— Title 66 

Rewards for aiding justice 247 

For information 193 

RiBL Case, "R." on 2 

Before the Judicial Committee . . 88 

Riots in London 73 

Riparian Proprietor — Access to beach 

of navigable river 218 

River— Non-navigable 259 

Russell, Attorney-General 57 

Russian Justice 184 

SAisiB-ARRfer — Attachment of amount of 

judgment appealed from 316 

Before judgment— Return of writ 4 
Declaration of garnishee — Con- 
testation 412 

Effect of 42 

Examination of garnishee 68 

Monies attached and deposited 

in Court 156 

Monies in possession of employee 3 
Seizure of claim illegally trans- 
ferred 123 

Wages not yet due 222 



Sale — By sample 1% 

Delay in delivery— Diligence . . . :iS9 
Misrepresentation as to thing 

sold 331 

Not accompanied by delivery- 
Rights of creditors 4)^> 

Of horse — Warranty i) 

Of liquor on Sunday— Traveller. 4(M 

On trial 2<i:^ 

Refusal to accept SS'* 

Resiliation of, by unpaid vendor. 1S4 
Rights of buyer having cause to 

fear eviction 100 

Vice cach6 114 

What amounts to a sale, and net 

a lease 2^> 

Salvage — Claim for injury to pro- 
perty V2 

ScxxrcH Cobbler (Anecdote of ) -7:' 

Securing thb Suochbsion (Anecdote). •• -'^ 

Seduction Act, 1886 1^ 

Seduction by Women 4^ 

Senior Wranglers on the Bench l^'* 

Sbntbncb— When hard labor cannot be 
added to sentence of imprifion- 

ment 2S1 

SEPARATION DB CoRPs, Evidence 115 

Sbrv ant— Person obtaining advance to 

carry on business H^ 

Services, A peculiar claim for 352 

Servitude '^ 

Aggravation of i^'' 

Appeal to Supreme Court on 

question of servitude -^- 

Building over drain 202 

Flow of water from higher level- 1^3 
Possessory, action — Right of 

passage 299 

Sex, Change of 407 

Shakespeare's Will 272 

Shareholder discharged from his debts, 

calls on 337 

Shbrbrookb— Absence of serious crime. 32S 
Corporation of ~ Changing level 

of sidewalk 23.3 

Sheriff, When personally liable 1^*^ 

Sheriff's Sale of moveables— Inform- 
alities 25 

Shipping — Charter party — Deficient 
cargo — Dead freight— Demur- 
rage ^ : 170 
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Charter party— Substantial com- 
pliance • 85 

Master — Action by, for demur- 
rage 390 

SrLK, Limited supply of 208 

8la:«dhr — ^Injury to credit 135 

SoLicrroR — Authority — Duration of.... 343 

Claim of privilege in England ... 241 

Divulging a client's name 54 

Spbcialism > 64 

Spbculative Tkansactions 89, 202 

Stamps sold in Montreal 24 

Btbphen, Mr. Justice, on perjury 361 

On prisoner's right to make a 

statement 62 

Stirling, Mr. Justice 193 

Strikbb, Legal aspects of 326 

StrBSTTTcnoN— Death of substitute 136 

Limitation of 42 

Question of 259 

Terms creating 135 

Terms of will creating 366, 375 

Within what limits it may be 

created 85 

SrocBBBioN— Of natural child— Natural 

father and mother 318 

8(Jica>B when insane. 137, 138 

SiTKDAY Laws 320 

Sunday — Service of order on Sunday in 

England 270 

SUPmiNTBNDBNT OP EDUCATION — Doci- 

sion on appeal 172 

ScFBEHB Court ExPENDrruEBB 129 

SrPBBMB COUBT JUDOMBNTB, NoteS of 

129,137,233 

Supreme Court, U. 8., Particulars res- 
pecting members of the Court 

369,391 

Surety— Deviation from stipulations of 

contract 355, 364 

SuRisrysHiP, JuDiaAL— Registration .... 67 

I 

Tariff— Counsel fee at enqu^te 386 

Taxation of Costs in Louisiana 145 

Tbnants, Curious question between 113 

Theatre Pit tickets 2 

Telegraph Company— Failure to deliver 

message 89 

Telbqraph Poles along streets 8 

Theatre, Rights of proprietor 65 



Threatening Letter— What is neces- 
sary to sustain criminal pro- 
secution *. 333 

Tools, Law Books not working tools ... 305 
Trade Mark — Name of former em- 
ployer 191 

Travis, Mr., as a judge 9 

Treasure Trove 208,337 

Trees— Branches extending over land 

ofothers 313 

Trial before a judge 184 

Trial by Jury, Origin of 8 

Trouble, Rights of purchaser having 

cause to fear eviction 100 

Trustee*— Shares held " in trust "—No- 
tice to bank ...r.. 6 

Tutor— Action of damages for seduction 

of minor 210 

Deed with minor after coming of 
age equivalent to rendering of 

account 365,410 

Grounds for removal of 134 

Powers as to investment of mo- 
neys of minor 68 

Tutor ad hoc— To substitutes who are 

minors 357 

United States Reports, First volume. 168 

United States Supreme Court 225 

Usufructuary, Right of action 122 

Vacation in Paris 320 

Vacation, The Long (Anecdote) 305 

Vagrant Act — Drunkenness on a pubhc 

street — Causing disturbance.. 387 

Vampire OP Sr. Ouen 281,284,293 

Vendor and Purchaser — Change of jxxs- 

session 388 

Verdict in excess of demand 121 

Vice-Admiralty Court 159 

Warranty — Assessment for improve- 
ment 84 

In deed of sale 243 

Risk of eviction 122 

Simulated deed 122 

Water Course— Comment on Frechette 

et La Compagnie ManufacturHrtt 305 
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Law suit abont an old water 

oooTse 241 

WiFB OF CoNviCTf Application by 289 

Wife. See Husband and Wifb. 

Will— Ckxiicii— Revocation of legacy . . 411 

Construction of 338 

Interpretation— Rectification . . . 407 
Interpretation of — Exercise of 

X)Ower of appointment 390 

Lost 09 

Specific bequest to "Lord Sher- 
borne "—Death of Lord Sher- 

borne— Lapse 269 

Substitution or usufruct 366 

Terms creating substitution 375 



by a witness 



WiTNEBS — Distinction 

(Anecdote) 

Execution for taxed costs 

Fees of witness paid to attorney 

as part of taxed bill 

Fee for professional opinion 

Refusal to testify 

WiTNBBs, The (rhymes) 

WOMHN AT THE PaB 2 

Wkithb's Cbamp 

Writtbn Documbnts (Anecdote) 
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